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Replevin. | 


Veplevin. 


(O. 3) S. ond Deliverance. 
In this pre» 


ORASMUCH as brds of fees diftraining Ta his pro. 
their tenants for ſervites and cuſtoms due unto mighief ft 


times grieved, becauſe their tenants do replevy the down, that 
. was at the 


. 23 £1, cop. 3 
" 03 
them are many 


gi/treſs by writ or without writ, 

4 c EDS common 
law before the making of this act. 2 Inſt, 389... he mirror without cauſe docs find great 
fault with this act. 2 Iuſt. 339. | 

Fo as lords 


And when that brds, at the complaint of the tenants, do come by *So | 
attachment into the county, or into * another court, having power to : fron _ 
bolds pleas of + Withernam and do avow the taking good and lawful, takes, &c. 
by reaſon that the tenants diſavow to hold ought, nor do claim to hold may have 
any thing of him which took the diſtreſs, and avowed it, he that diſ- pold piea 
trained is amerced, and the tenants go quit, | \ of replevin 

i Cc, 2 Init. 
39 · + De vwetita namio, of a forbidden or unjuſt taking, and 7s ot underſtood of a taking 
withernam; for that is a juſt, and no forbidden taking. & Inſt. 339. & 


. 


To whom puniſhment cannot be aſſigned for ſuch * diſavowing by * That is 
record of the county, or of other courts having no record; _ gr 
court being no court could have no conuſance, becauſe it concerned freehold, à Inſt. 339. 


S. 2. I is provided and ordained from henceforth, That where See (W) pl. 

ſuch lords * cannot obtain juſtice in counties, and ſuch manner of courts df fette 
againſt their tenants as ſoon as they ſhall be attached at the ſuit of is th 
their tenants, a writ ſhall be granted to them to + remave this plea good cauſe 
O remove 


before the Fuſtices, before whom, and no otherwere ¶ not elſewhere,] 5 | 
Juſtice may be miniftered unto ſuch lords. And the cauſe ſhall be put — 4 on 
in the writ, becauſe ſuch a man diſtrained in his fee for ſervices and 3 
e | 1 85 vin 


cuſtoms to him due. 1 e 
well removed into B. R. as into C. B. Which appears twice the ſame year. Br. Replevin, pl. 67. 


Cites 9 H. 7. 10. 5 FX : : : £ 
hen there is a replevin depending by writ qut of the Chancery, the 


The writ of gone lies wh : 
plaintiff or defendant may remove the plea by a 1 pone; and if the plea be depending in the 


county, the plaintiff may remove the ſame || without nan, but the defendant cannot remove it with= 
of the writ. And if it be upon this ſtatute, tha 


out cauſe, and that ** cauſe muſ# be put in the end of t 
words be, gu prædict. B. cepit averia præulict. in frodo _ pro conſuetudininibus et ſervitiis ut 
t S. P. And this writ is 


dicitur, which are the very expreſs words of the act. 2 Inſt. 339. | 
ſued out of the Chancery. F. N. B. 69. (M) S. P. F. N. B. 6g. ( & ee that the 
cauſe ſhewn by the defendant muſt be put after the teſte of the writ. F. N. B. 6g. ( 
notes there a) ſays, That the pone {at the defendant's ſuit }-was pone loquelam, que eſt in com.” 
tuo int.“ A, & B. de averiis ipſius A. capt.“ &c. and ſays, Prefato B. where it ſhould de prefat.” 
4, for A. the plaiotiff ia tbe replevin, = prayed damages, becauſe otherwiſe he bad 

ob, , 4 a | Bs 


) in the new 
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E _ the defendant 3 


J - . 


no remedy; for e is abateable, and ſo held the Court, being without warrant; and yet it 

Mall not be rema , becauſe both are the king's courts; and a zcw pore does not lie in this cafe, 
uſe the plaint ſhall ſtand. Martin, Baker and Paſton contra, That a pone or recordare is onl 

remove the plaint; ſo that when the plaint is removed, the pone or recordare is determined, 


And the Court ſhall hold plea on the plaint, and not on the writ of recordare; ſo that the pledges 


firſt found ſtill remain, and the pone or recordare ſhall never abate; And for that the Court in this 
caſe is ſeiſed of the plaint, but the plaintiff has no day, the Court ſhall make a ſpecial writ to the 
ſheriff, to warn the plaintiff to purſue his plaint. Et fic factum ſuit. 3 H. 6. 2. a plaint is well 
removed, although the pone bears date before the plaint entered. 1 R. g. 4. So if the plaint be 
removed by certiorari, where it ought to be pone or recordare. See ) E. 4. 23. So if one plaint 
is removed where another ought to have been, ibid. or where there is a variance between the plaint 
and the writ. 6 E. g. 55. 8 E. 3. 71. See 13 E 1. Admeaſurement, 17. ** But if the 
defendant will remove the plea in the county upon a replevin ſued by writ, then he ought to put 
an evident cauſe in the writ after the teſte of the writ. F. N. B. 50. (A 

But the cauſe may be traverſable; for that both are the king's courts. F. N. B. 70. (A) in the 
new notes there (b) 

And he may ſhew any cauſe which induces any favour that the ſheriff doth, or is like to do unto 
the plaintiff, F. N. B. 50. (A) 5 ö | | . 

And if a replevin be ſued by writ in any other lord's court than in the king's court, then the 


plaint cannot be removed before the Juſtices by the plaintiff, nor by the defendant, without putting 


cauſe in the writ. F. N. B. 70. (A) 
lt the plaint be removed by the defendant by pone, at the day in bank the plaintiff ſhall be called 
on a nonſuit; and if he make default, a return ſhall be awarded, and no proceſs; but if the plaintiff 
appears, and the defendant makes default, a diſtringas ſhall iſſue, and after that proceſs of outlawry, 
But if the plaint be removed by pone or recordare by the plaintiff, there if he makes default it is a 
nonſuit, if the defendant pone per vad. and thexecon iſſues a diſtringas, &c. and ſo proceſs of out- 
Jawry. F. N. B. 50. (A) in the new notes there (b) [bis] cites 21 f. 6. 50. 
When the plaint is in the county, by writ or without writ, or in the court of any other, the ſame 
may be removed by a writ of recordari fac loguclam. 2 Inſt. 339. 2 
And ihthe plaint be in the county the plaintiff may remove the ſame without cauſe, as has been 
ſaid ; but the defendant cannot remove it (as has been ſaid) without cauſe. But if the plaint be in 
© the court of any other, neither the plaintiff nor defendant can remove the plaint without cauſe, for 
the prejudice that may come thereby to the lord, 2 Inſt. eee eee, the plaint is in the 
county, and the replevin ſued there without writ, the plaintiff may remove the plaint by recordare 
without any cauſe 1 in the writ; but the defendant muſt ſhew cauſe, as before is ſaid, upon the 
ne. F. N. B. 70.(B | | | 
P Where beaſts were % in D. in the county of Berks, which was in the precinct of the honour 
of Wallingford, where the plaintiff had deliverance without writ; and the defendant ſued a re- 
cordari to the ſheriff of Berks quod diftrinxerit in feodo, &c. and at the day the plaintiff came, but 


the defendant made default. It was adjudged, 1ſt, That the plaint was well removed, although the 


taking was in another county. 2dly, That proceſs of outlawry does not lie in this caſe on the de- 
fendant's default, as it does in replevin. gdly, That yet, if he comes in by proceſs of outlawry, he 
ſhall be forced to anſwer. àthly, That he may avow for damage feaſant, notwithſtanding the 

ial cauſe aſſigned. Note, The beaſts here were driven into the county of Berks. R. N. B. 70, 
Ger the new notes there (2) cites Dyer 168. & 20 E. 3. g 2 5h 


there. F. N. B. 50. (B) in the new. notes there (b) cities “ Kelw, 115. — * 
pl. 32. Caſus incerti icmporis. Anon. | 


This man Neither is this af? frejudicial to the law commonly uſed, which did 
a ſhould be moved before Fuſtices at the ſuit of 


be under- . 
ood ith. Net permit that any ? 


by the common law, the defendant for cauſe ſhewn, might remove the plaint. 2 Inſt; 339, 


For though it appear in the 1ſt ſbew, That the tenant is plaintiff, 
and the lord defendant, nevertheleſs, having reſpect ta that the lord 


” 
LY 
' 


6. 


Saas. io as ie. 


SS Fc _ 


Bas diſtrained, and ſues or ſervices and cuſtoms being behind, he * th with 
appears indeed to be & rather actor or plaintiff than defendant. abt by ada 
ing avowry does become actor, and ſhall have judgment given for him; and after avowry he ſhall 
not have a protection caſt for him no more than a plaintiff ſhall, becauſe he is become an actor, and 


not meerly a defendant. 2 Inſt. 339, 340. 


And to the intent the Fuſtices may know what freſp ſeiſin the lords It waa 
6 . doubt before 
may avow the ee, reaſonable upon their tenants, from henceforth *, > 
it is agreed and enacted, That a reaſonable diſtreſs may be avowed within 


upon the ſeiſin of any anceſtor or predeceſſor 2 the time that a writ what — 
of novel diſſeiſin has run. And becauſe it chanceth ſametimes, that the e © 
tenant, after that he has replevied his beaſts, doth ſell or alien-them, aue 
whereby return cannot be made unto the lord that diſtrained, if it be might be 


. made ; and 
adjudg ed; | by this act 
it is provided, quod rationabilis diſtrictio poterit advocari de ſeiſina anteceſſorum, vel prædeceſſo- 
rum ſuorum a tempore quo breve novæ difſcifine curtit; which limitation in an affiſe appears in 
W. 1. cap. 38. which was poſt primam transfretationem regis H. 3. in Vaſconiam, in the gth year 
of his reign, But this limitation, both in the aſliſe and in the avowry, is altered by a “ latter 


ſtatute. 2 Inſt, 340.——* Sce 32 H. 8. cap. 2. 


| 2 HW ks 
S. 3. It is provided, That fheriffs or bailiffs from henceforth ſhall See(V)(W). 
K ; 2 | a : bs fas ( 
not only receive of the plaintiffs pledges for the purſuing of the ſuit {qi 
_ they + make deliverance of the d:/trefs, but alſo for the return of return in- 
the beafts, if return be awarded. | | | 5, mg 
| | pledges,they 
are no 2 within this Patute; and in that caſe the ſheriff ſhall be charged by this act as if he 
had taken no pledges at all. 2 Inſt. 349,—5. P. Br. Parliament, pl. 3. cites 2 H. 6. 135. 
Br. Scire facias, pl. g. cites S. C. | | 

If the return of the pledges be upon a writ of replevin, then if the plaintiff be nonſuit, &c. if upon 

the writ de retorno habends, the feng returns averia clongata, &c. the plaintiff may have a writ to 
have return 45 the beaſts of the pledges ; but if the deliverance were by plaint, becauſe in that cale _ 
the 4 o not appear to the Court, the plaintiff can have no ſuch writ. 2 Inſt. 340. 

And if »pon the writ to have return of the beafts of the pledges, the Serif return nibil, then may 
the plaintiff have a ſcire facias againſt the ſheriff, quod teddat. ei tot. averia, or tot. catalla ; ard 
that which has been ſaid of the ſheriff is to be intended of the bailif Fa a franchiſe. 2 Init. 340. 

In a replevin the ſheriff does not return any pledges ; and after iſſue joined, and found, it was 
moved, If they can be put in by the Court after verdict. And by the Court, That they may, not- 
withſtanding the ſtatute of . 2. 2, For before that ſtatute the Court might take pledges upon the 
omiſſions of the ſheriff; but that di verſity was agreed, between, 1ſt, Pledges F and 
thoſe may be inſerted at any time after, and then the ſheriff cannot be puniſhed. 3 H. 6. 3. 

| 2dly, As well of proſecuting as retorn. habend. as now, and there by the common law; alſo the 

Court may take pledges for default of the ſheriff, but then the ſheriff ſhall be only amerced ; bur 

no by that ſtatute a penalty is like wiſe given againſt the ſheriff, But-that ſtatute does not take 
away the power of the Court to take pledges for default of the ſheriff; for if the ſheriff omir that, 
and the Court takes pledges, yet the party ſhail have his action againſt the ſheriff upon that ftatute; 
and for that the taking of pledges now by the Court will not make the judgment erroneous, 
Noy 136. Trin. 4 Car. B. R. Anon. | | 


And if any take pledges otherwiſe he ſhall anſiuer for the price of T. brought, 


the beaſts, and the lord that diſtrains ſhall have his recovery by writ, x 


that he ſhall reſtore unte him jo many beaſts or cattle. ſheriff of 
| 2 . Surry for 
the returning of inſufficient pledges in a replevin brought by one R. againſt the now plaintiff, in 
Which the ſaid R. made default; whereupon a retorn. habend. was awarded, an averia clongata re- ; 
turned, and then a withernam, and then a nihil, &c. And for this taking of inſufficient pledges, 
this ſcire facias is brought upon Weſtm. 2. cap. 2. and the defendant demurred, and cites the like 
precedent, Hill. 11 Jac. Rot, 8645 between SomMERFORD and BZANMox r. Hut. 77. Hill. 
22 Rot. 3130. Trevors v. Michelborn, 3 Nelſ. a, 207. pl. 3. cites S. C. But it is 
laid there, that upon demurrer judgment was had againſt the ſheriff, . R 
Though a — bond varies from this ſtatute, yet it is not void. Gibb. 258, Mich, 4 
Geo. 2. C. B. Lutwich v. Jameſon, e N 
| B 2 And 


Ls 


A Ke? 


Oo 


8 = VNVeplepin. 
4 w. 30 Andif the bailifF be not able to reftore, his ſuperior ſhall reſtore, 
44 E. 3. 13. $2 H. 3. the Satute of Exchequer & 2 H. 6. 10. 5 


See (O)pl. And foraſmuch as it happens ſome times, that after the return of 
1.2 13+ the beaſts is awarded unto the diſtrainor, and the party fo diſtrained, 
5 | 
pad after that the beaſts be returned, doth replevy them again, and when 
e ſees the diſtrainor appearing in the court, ready to anſwer him, 
des make default, whereby return of the beaſts ought to be awarded 
| again unto the diftrainor, and fo the beaſts be replevied twice or thrice, 
Here is a and infinitely; and the * judgments given in the king's court take ne 
maxim of off227 in this caſe, whereupon no remedy has been yet provided; 
mon law implied, viz. Judicia ſuum effectum habere debent; judicium non debet eſſe illuſorium. 
4 laſt. 340, 341- | f 


» The writ In this co fuck proceſs ſhall be awarded, that ſo ſoon as return of 


—_—_ the beats be awarded to the diftrainor, the ſheriff ſhall be com- 


werance manded by * à judicial writ to make refurn of the beaſts unto the diſ- 
givenby this trainor ; in which writ it ſhall be expreſſed, That the ſheriff ſhall not 


af n A writ 


l 22 deliver them without writ, making mention 0 the judgment given by 

here it ap- the . which cannot be without a writ iſſuing out of the Rolls 

8 2 _ a of the ſaid Fuſtices, before whom the matter was moved, 

5 ues ou . 

x the record of the replevin in which the nonſuit was, and regularly the judicial writ ought not to 

15 1 vary from the record out of which it iſſues; and therefore, if after nonſuit the ſberif return averia 

elongata, and the defendant u the withernam has other beaſts delivered to bim, the plaintiff is to 
have his ſecond deliverance of the firft beafts mentioned in the former record. 2 Inſt. 341. 

Replevin was againſt a 8 and bis chanon, and the ſecond deliverance was againſt the prior and 

his commoigney by which the Court faid, That they ſhould commence at this variance ; and fo fee 

D that the ſecond deliverance is judicial and cannot vary. Br. Second Deliverance, pl. 9. cites 
21 E. 3. 49- | 6 | 


* 


WY 


C4 J. Therefore when he comes unto the Fuſtices, and deſires replevin of 
® The eff: the beaſts, he ſhall & have. a- judicial writ, That the fheriff taking 
of the writ ſurety for the ſuit, and alſo of the beaſts or cattle to be returned, or 
4 of ſecond the price of them (if return be awarded) ſhall deliver unto him the 


| liverance s , 

| ＋ ſet beaſts or cattle before returned, and the diſtrainor ſhall. be attached 

it |! down, and fo come at a certain day before the Fuſtices, afore whom the plea was 

743 appears in : : 

i] JudicialRe- __ ed in 2 4 =- parties. 1 3 
11 Filler. 2 In 1. | nd this writ iz a ſuperſedear in law to 1 eriff, that he make 20 
yak to the — — upon the former nonfuit. of 341. ad 

Replevin brought in the hundred court by plaint was removed into C. B. by recordari, and upon 
judgment given in C. B. error was aſſigned in B. R. becauſe it did not appear that pledges were 

2 — upon the plaint, and cited 9 Rep. 71. Husszy's Caic; and all the Court agreed, according 
to that caſe, That if upon the original writ pledges are not returned (becauſe the writ commands, 
that if pledges be found, That then, &c. and the not finding them is to the king's diſadvantage, as 
the loſs of his fine) it is error; but whether it be ſo in this caſe was much doubted, becauſe the 
ſheriff may make replevin without finding pledges; and here the crror is of the judgment in C, B, 
and it 1s no error in them; and perhaps pledges were found but not returned, and it is at the 
ſheriff's peril if he does not take pledges according to the ſtatute Weſtm. 2. cap. 2. Cro. C. 594. 
pl. 10. Mich. 16 Car. B. R. Tregoſe v. Wennel. o. 499. Trin. 15 Car. B. R. Gro 
v. Boſcow ſeems to be S. C. And the Court held, That there are two ſorts of pledges, one de 

oſequendo at common law; and if thoſe ate not found the judgment is erroneous, and cites 

Ho $3zy's Caſe; but that thoſe may be found before the ſheriff or in court any time before judg- 
ment, but not after; but pledges de retorno habendo are by the ſtatute Weſtm. 2. cap. 2. and an 
action is given againſt the ſheriff, if not found; but this makes not the proceedings erroneous. 
And of this opinion were all the Court; and ſays, That there was a like caſe between Hicxs and 
Hax, and the ſame judgment given. Mar. 46. pl. 72. Trin. 15 Car. Anon. ſeems to be 
S. C. And the whole Court agreed, That pledges mey be found by this Court; for the pledges 

given by the ſtatute of Weſtm. 2. are only to give remedy againſt the ſheriff; and if the A 
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Replevin. 5 4 
not his duty, but ſurceaſes, we may, 28 at the common law, put in pledges ; and yet, notwith- 
ſtanding, remedy may be againſt the theriff upon the ſtatute for his neglect. And farther it was 


agreed, That pledges may be found at any time before judgment, as in YouxnG and YounG's Caſe, 
end Dr, Husszy's Caſe, it was adjudged ; and judgment was affirmed.” - 


And if he tha: replevied make default again, or for another cauſe. ww _ 
return of the diſtreſs be awarded, being now twice replevied, the diſs fang den. 
treſs ſhall remain irrepleviſable. | | verance be 

| . nonſuit, or 
if the plea be diſcontinued, or the writ abate, or if he prevail not in his ſuit return ucrepieviſable 
Mall be granted. 2 Ixſt. 341. | ; | 
But if return irrepleviſable be granted, the owner of the cattle or other goods diſtrained a 
come to the defendant, and offer the arrearages, Sc. and if the defendant refuſe to deliver the dit. 
tre's, the aii may have on action of delinue, and by that means recover them, for they are in 


7 . Py 55 1 . 24t, 
nature of a gage. 2 Inſt. 341 . 


But if a diſtreſi be taken of new, and for a new cauſe, the proceſs . ad de- 
aboveſaid. ſhall be obſerved in the ſame new diſtreſs. Fs 
brought for the ſame diſtreſs, but if the ſame lord diſtrain the ſame tenant for à rent or other 


ſervice behind at another day, or for another cauſe, there the replevin does lie, and ſuch proceeding 
as is aboveſaid. 2 Inſt. 341. : | 


\ ; 

2. In replevin the plaintiff after iſſue was nonſuited, and return Br. Jou's, 
awarded, and the plaintiff ſued ſecond deliverance, and at the pone 5 Gs. 

per vadios the writ was not ſerved ; and the defendant prayed, that 

the plaintiff might count againſt him, becauſe he had day in court 

by the roll though he had no day by the writ, and if the plaintiff 

has deliverance he will not count againſt the defendant. And per 

Wilby, you cannot ſue to the ſheriff to have the writ returned if the 

plaintiff will not; and if the ſheriff has made deliverance and not 

returned the writ, you ſhall have remedy againſt the ſheriff, by 

which he was put to ſue ficut alias, &c. Br. Averment contra, 

&c. pl. 10. cites 21 E. 3. 43. | 

3. Where return is awarded by judgment the plaintiff ſhall not If u is 

have other action but a ſecond deliverance, which is by the ſtatute 3 * 

Weſt. 2. cap. 2. Br. Second Deliverance, pl. 11. cites 21 Aer ance, 


E. 4. 6. . this is irre- 
| . pleviable 
always. Per Cur, Br. Second Deliverance, pl. 11. cites 21 E. 4. 6. 


4. Second deliverance tis only a writ judicial depending upon the a 
. firſt original; quod nota. Br. Aid, pl. 147. cites 10 H. 7. 29. 
5. Avowry was made for damage feaſant in B. where the plain- Br.Peremp« 
ti F in replevin had counted of a taking in C. and ſo were at iſſue torx, 2 2 
upon the place, and it was found for the defendant, by which he _ 
had return ; and yet the plaintiff had ſecond deliverance by award, 
as well as if it had been upon nonſuit: for the fatute Mes. 2. 
cap. 2. does not ſay more but that when return is awarded, he ſhall 
have it by writ, which ſhall command him, that he ſhall not make 
deliverance after without writ iſſuing out of the rolls, makin 
mention of the judgment ; and that if return be twice Bk ny 
then at the ſecond time this ſhall be irrepleviable. Br. Second 
Deliverance, pl. 8. cites 13 H. 7. & Fitzh. Return de Avers 27. 
6. The ſtatute of Weſtminſter 2. cap. 3. gives writ of ſecond i 
atlivtrancs out of the court 3 7 the firſt replevin was Fro \ 
3 an | 
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Replevin. 


and a man cannot have it elſewhere ; for if he may, then he ſhall 
vary from the place limited as to this by the ſtatute. Per Saunders 
2 Pl. C. 206. b. Paſch. 2 Eliz. in the caſe of Stradling v. 

organ. . 

7. Error of a judgment in C. B. in a ſecond deliverance, upon 
demurrer in pleading. The error aſſigned was, becauſe there was 
not any writ of ſecond deliverance certified, and in nullo eſt erra- 
tum being pleaded, it was moved not to be material, becauſe it 
is awarded on the roll, and the parties had appeared and pleaded to 
it; but it was adjudged ill, and reverſed for that cauſe ; for there 
ought to be a writ, and if it * vary from the declaration in the 
replevin it ſhall be abated. Cro. J. 424. Paſch. 15 Jac. B. R. 
Newman v. Moor. 

8. 17 Car. 2. 7. has taken away the writ of ſecond deliverance 
in avewry for rent, but in all other caſes is left as it was before. 
Introd. to Vidian's Entries. | 

9. In replevin the defendant avowed, and the plaintiff pleaded 


„ 
. 


in bar to the avowry; and after iſſue joined and notice of trial, 


the plaintiff came into court and prayed that he might confeſs the 
avowry with a relicta verificatione, the which the Court thought 
to be reaſonable, and gave rule to ſhew cauſe on the other ſide; 
upon which, at another day, it was objected, That this being in 
the diſcretion of the court, the court would not do it to the pre- 
Judice of the party, and this would be a prejudice to the defendant ; 
for here, this being pn a con feſſion, he could not have cofts upon 
the flatute of 17 Car. 2. as they might upon a nonſuit or de- 


murrer; and likewiſe, it being by confeſſion, the plaintiff might 


brought; and if he is nonſuited in that, he is gone. 


have a ſecond deliverance; for return irrepleviable ſhall not be 
awarded upon the ſtatute of Weſt. 2. as it is held 34 E. 6. 37. 
And by this the defendant ſhall be without any fruit of his diſtreſs, 
for he may bring ſecond deliverance, and after 3 the auatury, 
and ſo in infinitum ; and therefore the court would not admit him 
to confeſs the avowry. Then it was moved, That they might 
waive their plea and demurrer, in which caſe return irrepleviſable 
ought to be awarded upon the ſtatute of Weſt. 2. ſed non alloca- 
tur. After, by conſent, he brought the money into court? Skin. 
594. Mich. 7 W. 3. B. R. Anon. 

10. Second deliverance is given by the ſtatute of V. 2. 2. in 
lieu of a ſecond replevin; for at common law, if the plaintiff in 
replevin had been nonſuited, he could have a new replevin toties 
guoties; but the ſtatute in lieu thereof gives a ſecond deliverance, 
which 1s a judicial writ of the court where the replevin was before 
And this 
was agreed to by all. 12 Mod. 547. Trin. 13 W. 3. B. R. 
Prat v. Rutleis.—cites 2 Inſt. 340, 341. D. 41. b. 

11, If ſecond deliverance be brought before returno habendo exe- 
cuted, it ſhall ſuperſede the execution, if after it is executed, it ſhall 
e ſorry back the diſtreſs. Per Holt Ch. J. 12 Mod. 
547. Prat v. Rutleis. | | "oY 


(p) Second 


Repleviits | | 5 


(P) Second Deliverance. How it ſhall be granted. Fol. 435. 


Ir. TF defendant in replevin has return awarded upon nonſuit The opi- 


of the plaintiff, by which he ſues a writ de returno ha- _—_ the 


bende; upon which writ the ſheriff” returns averia elongata per (which was 


querentem, and upon this a withernam is awarded, and upon the One 32 
rowne 


withernam the "defendant has tot catalla to him delivered of the is 
goods of the plaintiff, and thereupon the plaintiff ſues a ſecond de- the ſecond 


liverance, he ſhall ſue it for the fir diſtreſs taken, and not for the deliverance 


withernam; and this appears by the nature and form of the writ Laage 0 
of ſecond deliverance. D. 36. H. 8. 59. 14. diſtreſs, and 
not for the 


withernam; and the Reporter adds, et fic oportet legem eſſe, fi natura & formam brevis de 
ſecunda deliberatione conſideretur. Ibid. S. C. Paſch. 36 & 37 H. 8. Ibid. Marg. cites 
Paſch. 41 Eliz. C. B Sriruax's caſe; where, in the like caſe, the plaimiff prayed ad deliverance 
for the beaſts taken in withernam ; and Anderſon held, that it lay; but the other juſtices held, 
that it did not lie by writ of 2d deliverance, but that a ſpecial writ ought to be ſued; and that 
Scot the Prothonotary affirmed the ſame, and that there were precedents thereof. | 

F. N. B. 74. (A) in a N. B. in the new notes there (a) S. P. and ſays, quod nota; and yet the 
plaintiff himſelf, is poſſeſſed of the beaſts, for which he complained; and if he makes his plaint 
or count of the beaſts delivered in withernam, it is not good; and cites 25 E. 3. 47- 23 E. 3. 
 Avowry 256. & 13 E. 3. Replevin 37. per Cur. and cites alſo D. 39. accordingly per Cur. in 2 
2d deliverance. Kelw. 93. b. pl. 7. Trin. 22 H. 7. Anon. D. 41. a. b. pl. 4. &c. 
Trin. 30 H. 8. S. P. Arnold v. Bingham. | | 


(Fu 2) Second Deliverance. Ai what Time. i 
3 | 


T. 8 E COND deliverance may be ſued after withernam awarded 
to the defendant of the firſt diſtreſs, where it is returned, 
quod averta ſunt elongata, viz, The ſecond deliverance fhall be of 
the beaſts firſt taken by diſireſs, and not of the beaſts taken by 
withernam. Br. Second Deliveraice, pl. 10. cites 33 E. 3. & 
Fitzh. Avowry 256. l | 

2. In replegiare the plaintiff was nonſuit, by which the defend- 
ant had returno habendo ; the ſberi f returned, quod averia elongate 
ſunt, by which the defendant had capias in withernam, and the 
plaintiff had ſecond deliverance the ſame term, meſne between the 
:/ſſuing f the withernam and the return of it, and both were re- 
turned ſerved, and well. Per Fitzherbert & Cur. For if the 
plaintiff will pray the ſecond deliverance, it ſhall be denied to 
him; quod nota, Br. Wythernam, pl. 14. | | 
3. A difference was taken between the plaintiff in replevin's 
being nonſuited and judgment's being againft him upon nibil dicit; 
for a judgment upon a nihil dicit is a final bar, and no ſecond deli- 
verance will ever lie after; but after nonſuit one may have a ſe- 
cond deliverance. 12 Mod. 546. Trin. 13 W. 3. B. R. Prat 
v. Rutleis. | 1 

4. No ſecond deliverance lies after a judgment upon a demurrer, 
or after a verdict or confeſſion of the avowry ;- but in all theſe caſes 


the judgment muſt be entered ww a return irrepleviſable ; but upon 


4 a nonſuit, 


l Replevin. 

4 nonſuit, either before or after evidence, a writ of ſecond deli- 
verance will lie, becauſe there is no determination of the matter ; 
and there a writ of ſecond deliverance lies to bring the matter into 
e but in the caſe of a demurrer and verdict, the matter is 
etermined by law; and in the caſe of a confeſſion, it is deter- 
mined by the confeſſion of the party. 2 L. P. R. 457. cites 


Mich. 7 W. 3. B. R. See 2 Inſt. 340, 341. and Weſt. 2. c. 2. 


L 7 J CFP. 3) Pariance between Replevin and Second 


Deliverance. 


I. I N ſecond deliverance, the plaintiff counted of a 9 in another 
place than where he counted in the replevin : yet good; 
and the defendant maintained the firſt place, and ſo they were at 
iſſue; quod nota. Br. Second Deliverance, pl. 13. cites 17 E. 2. 
and Fitzh. Replevin, pl. 22. | 
Br. Repl 2. Replevin of beafls taken in D. in a place called S. &c. the 
_ 12 defendant ſaid that he took them in D. in a place called F. and not 
® The ſe- in S. Pri; judgment of the writ, and made avowry to have re- 
cond deli- turn; and after the plaintiff was nonſuited, and then the plaintiff 
yerance is ſued ſecond deliverance of his beaſis taken in D. in the place called 
judicial, x 6 . 
and cannot A. and the defendant pleaded to the writ for the variance, inaſmuch 
vary. Br. as the replevin was in D. in a place called S. and now he makes 
— & plaint ia D. in a place called W. And per Vaviſor, In the time 
pl. 9. cites Of E. 3. and H. 5. it was ſuffered to vary in * ſecond deliverance, 
21 E. 3. 49 M it agrees in ſubſlance, notwithſtanding the opinion of Marten in 
yay rol 3 H. 6. and Brian agreed that he may vary. Br. Second Deli- 
verance, pl. 7. cites 12 H. 7. 4. = 
3. And by him and Vaviſor, if a man brings replevin, and 
. counts of a taking in D. where the taking was in S. and he is non- 
ſuited, he cannit have new replevin, and count of a taking in S. 
for the Hatute is, that in returno habende upon a nanſuit, there ſhall 
be mention made that the ſheriff ſhall not make deliverance nor re- 
plevin, without writ judicial, making mention of the firſt judgment, 
and the plaintiff in the ſecond deliverance cannot vary from 
firſt number, by them: and per Brian, the plaintiff cannot vary 
from the place, becauſe the defendant in the replevin avowed in 
another place ; but if they had agreed in the place at firſt, they 
cannot vary in the ſecond deliverance, Br. Second Deliverance, 
pl. 7. cites 12 H. 7. 4. | 3 
Note, per 4. Replevin of a heifcr, the parties were at iſſue upon claim of 
Selbe, Property, and the plaintiff was nonſuited, and after brought ſecond 
ita man deliverance of à cow; and good; per Fitzh. For it may be a 
brings rep/«- heifer at the time of the caption, and a cow at the time of the 
js N ſecond deliverance. And in ſecond deliverance he may vary from 
is nonſuited the day and place; quod quzre, and ſee 3 H. 6, And he may 
ier decla- bring it of a leſſer number, or of a greater than the replevin was, 
pen lin. as in replevin of four beaſts, the defendant avowed for fir, 17 
plaini. 


by *  Revieod, © 3 


laintiff is nonſuited, he may bring ſecond deliverance of fir. i may ap- 


pear, an 


er iplum. Br. Second Deliverance, pl. 2. cites 26 H. 8. 7. Feng: Ke. 


cond deliverance, he cannot vary in it in year, day, place, nor number of beaſts, &c. quod note, 
Br. Second Deliverance, pl. 3. cites 3 H. 6. 9. Br, Variance, pl. 2. cues S. C. 


(P. 4) Witbernam. What it 1s. 


I. 7 IS word is compaunded of two old Saxon words, viz · 
weder, which common ſpeech has turned to oder, or 

other; and naam, that ſignifies a caption, or taking; and there- 
fore is as much as a taking, or a repriſal of other goods in lieu of 
them that were formerly taken, and eloigned or with-holden ; and 
this is capere in withernam ; whereof the Regiſter ſpeaks and well 
expounds. 2 Inſt, 141. 5 

2. In debt; per Hank, where a bailiff or ſheriff takes beaſts in 

withernam, he ſhall not deliver them to the plaintiff, but ſhall retain ” 

them as a pledge till the beaſ?s firſt taken are re- delivered; for the [ 8 ] 
writ is capias in withernam & detineas quouſque, &c. to which all 
the clerks of C. B. agreed; ſo that it ſhall not be delivered to the 
plaintiff, But it was ſaid that otherwiſe it is in B. R. for there 
they ſhall be delivered to the plaintiff, &c. And this replevin in 
the principal caſe was in the county before the ſheriff; quod nota. 
Br. . pl. 3. cites 2 H. 4. 9. » 

3. When a defendant comes in upen a capias in withernam, and 
is bailed, that is but an eaſing of the cuſtody he was in upon the 
capias till the matter be tried; and then if the iſſue be againſt him, 
he is, I think, to render himſelf in cuſtody again, and then he is 
in by virtue of the capias in withernam. Per Holt Ch. J. a 
12 Mod. 428. Mich. 12 W. 3. in caſe of More v. Wats. 
4. Withernam is only meſne profits, and not an execution, Grounded 

2 Salk. 582. Moor v. Wats. | pack acne 


g 
turned. 12 Mod. 425- S. C.——S. P. And it cannot be an execution, becauſe it is granted before 
judgment. Per Holt Ch. J. Ld. Raym, Rep. 614. S. C. ; 


( Q) + Withernam. In what Caſes, and when See(T) | 


| This 
it ſhall be granted. And by what Court. — ang 
a man takes 
DI. 1 replevin, if defendant claims property, upon which iſſues a he _ or 
| writ de proprietate probanda, and ſheriff returns that the fee 


property is to the plaintiff, and that the defendant has eloigned the man, and_ , 
beaſts, a withernam ſhall be granted. 30 E. 3. 30. - party 
| | : wes a r 
vin by writ, and an alias and pluries, and upon the plus es the ſheriff doth return, that the cattle = 
goods, Ic. are efloigned, &c. by reaſon whereof he could not replevy them, &c. then this writ of 
1 27 ue * cut. of that court where the pluries is returned, returnable in B. R. *or C. B. 
N. B. 73+ E) | 1 
But not out of Chancery. F. N. B. 73. (E) in the new notes there (b) cites M. 42, 4 Eliz. inter 
Grindal and Poundal, in C. B. Anc yet if elongata be returned on the alias, &c. into Chancery, 
then the withernam ſhall iſſue out of Chancery, Ibid. cites 22 H. 6, 21. Per Brown. 


2. Action upon the flatute againſt him who diſtrained in the 
highway ; and the defendant ſaid that ne priſi pas, and that he 
| had 


Replevir, 


had proceſs of withernam = which is not yet ſerved, and prayed 
delivery in withernam. Per Cur. You ſhall never have any 
withernam, when the defendant denies the takiug till the party be 
COS. Br. Wythernam, pl. 16. cites Itin. Not. 3 E. 3. and 
„ | 8 
Br. Wyther- 3 None ſhall have delivery of the withernam till the other has 
_—— delivery of his beaſts, and if the plaintiff have not his beaſts, then 
3- 46. but he ſhall have deliverance of withernam, and alſo proceſs againſt the 
i ſhould be party to recover his damages for the delay, and the beaſts taken in 
Go HD: withernam ſhall remain in the hands of the coroners till this writ be 
editions, returned > quod mirum! &c. Br. Replevin, pl. 9. cites 43 
E. 3. 26. Per Knivet. | 
4. In recordare, return was awarded for the defendant by de- 
Fault of the plaintiff, and the Heri F returned quod averia vendita 
ſunt perſonis ignotis, & elongantur, Per Hull, the defendant may 
have withernam ; per Ludd, no; for none ſhall have withernam 
but he who has property, and the defendant has only poſſeſſion, 
and not property in the beaſts taken by diſtreſs, which Brook ſays 
ſeems to be law. Br, Wythernam, pl. 7. cites 5 H. 4. 7. 
5. In replevin, the defendant claimed property, and my were at 
- 2ſſue upon the property; and becauſe the plaintiff had the defendant's 
beaſts in withernam upon the return of the ſheriff, and the others 
were efloigned at the time of the iſſue, the plaintiff was compelled to 
gage deliverance of the withernam, and the defendant had writ to 
the ſheriff for the deliverance of the beaſts; the ſheriff returned 
DL 9g Þ quod averia elongata ſunt, by which withernam was awarded 
againſt the plaintiff, and the ſheriff returned That he had no goods 
nor chattles. Br. Gage Deliverance, pl. 5. cites 11 H. 4. 10. 
S. P. Br. 6, In homine replegiands, if the ſheriff returns the f 4 72 
1 loigned withernam ſhall iſſue to take the body of the defendants, though 
* fome is them are peers of the realm, Br. Wythernam, pl, 6, cites 
1 H. 4. 15. 


1 bY | 
If the be- 5. In replevin, if the ſheriff can't male replevin, the plaintiff 
riftuponthe ſhall have a capias in Withernam. Br, Replevin, pl. 4. cites 9 


juries re- 
ny uod H. 6. 42. 
praditt” B. | 
wveria pred? A. cepit et ca fugavit de com” præd' in com?” F. per quod ea eidem A. repl. non 
potuit. &c. the plaintiff ſhall have a writ of withernam to take as many of the defendant's cattle 
direficd unto the ſheriff. F. N. B. 68. (G) ; | | 


| g. Note, It lies not on a ſuggeſtion only, that the beafts are efloigned. 

F. N. B. 73. (E) in the new notes there (a) cites 11 H. 6. 1. 
; per Cotton. 

Br. Gage 9. Note, That as well the plaintiff as the defendant may have 
Deliver- withernam. Br. Withernam, pl. 17. cites 13 H. 7. 28. 
ance, pl. 27. | | 

cites 8. C. | | 
S. P. For 10. In replevin, the pluries was returned quod averia elongata, 
pony ae Ae 7 which the plaintiff had withernam againſt the defendant, where 
fore, that the defendant appeared in court; which was error, by which ſuper- 
the plain. ſedeas iſſued; but before this came to the ſheriff, he returned, that 


| 2 = * gs the defendants beaſts to the plaintiff who had eſſoigned 


bealts of the hem, by which the defendant appeared, and pleaded ne prift pa, 


and prayed withernam againſt the plaintiff; per Cur. they are your defendant; 


beats if the plaintiff will not gage deliverance, quod nota. Br. _—— 
Gage Deliverance, pl. 19. cites 7 E. 4. 17. nam dee 
| not lie ti, 


it be returned, quod averia elongata ſunt ; Nota Br. Withernam, pl, 10. cites 3 E. 4. 15- S. C. 


11. If the ſheriff returns, that after the taking, &c. the defen- 
dant has efloigned the cattle out of his bailiwick that he cannot deliver 
them; or, if he return, that the defendant has eſloigned them into 
unknown places, that he cannot have view of them, to deliver 
them; or, if the ſheriff return, that he ſent unto the bailiff of the 
liberty, who anſwered him, That the defendant had impounded the 
cattle within the rectory of the church of C. for which cauſe he cannot 
deliver them, &c. Upon theſe returns made by the ſheriff, the 
plaintiff ſhall have a writ of withernam to take as many of the 
defendant's cattle, directed unto the ſheriff. F. N. B. 68. (G) 
12. Note, That in the writ of withernam, the cauſe which the 
ſheriff returned upon the pluries, &c. ought to be put, and rehearſed 
in the writ of withernam; and if the ſheriff returns upon the plu- 
ries, that he has ſent unto the bailiff of the liberty, and that he 
anſwers him that the beaſts are eſloigned, &c. then he ſhall have a 
withernam directed unto the ſheriff, and the ſheriff ſhall ſend his 
bailiff into the liberty to ſue the withernam; and if the bailiff do 
not execution, nor give anſwer unto the ſheriff of the precept 
directed unto him, then the plaintiff ſhall have a withernam di- 
rected unto the ſheriff, with non omittas propter aliquam liberta- 
tem, &c. quin eam ingrediaris, &c. and to take the cattle in 
withernam, &c. F. N. B. 69. (B) | | 
13. It appears by the Regiſter, if a man ſues à replevin in the *[ 10 } 
county without writ, and the bailifF returns unto the ſheriff that he Seit a man 
cannot have view of the cattle to deliver them, then the ſheriff by Utrain any 
 enqueſt of office ought to enquire there; and if it be found by the is 
jury that the cattleare efloigned, &c. then the eri in the county- ſues a reple- 
court may award a withernam to take the defendant's cattle; and #7 2yp/aine 
F the herif will not-award a withernam, then the plaintiff ſhall — ho" 
ave a writ out of the Chancery directed unto the ſheriff, rehearſing for which 
the whole matter, commanding him * to award a withernam, &c. and md oo, 
he may have an alias, and after a pluries and attachment againſt en 
the ſheriff, if he will not execute the king's command; &c. the bailiff 


F. N. B. 69. (C) to replevy 

them, aud 
the bailif returns at the next county, that he cannot replevy the cattle, becauſe they are efloigned, or 
that he cannot bave view of the cattle; then the Seri in the ſame county-court owght to make 
enquiry if it be true, which is returned, and if it be found fo by the jury, then the er ex officio 
Shall make a precept unto his bailiff, in the nature of a wwithernam, to take as many cattle of the other 
party; and if the ſheriff make ſuch precept to take the other's cattle in withernam, and the Balli 
will not execute the writ ; then the party may have a ſpecial writ out of the Chancery, directed unto 
oe eriff eg him to make withernam, and to make execution of the firſt judgment. 

bd « 44s 74+ - | 


14. If the ſheriff returns upon the pluries repleg' that he has ſent S. P. Or if 
unto the bailiff of the liberty, who has return of writs, &c. and that — Hoary] - . 
the bailiff has given anſwer, That he cannot execute the writ, be- he himſelf 
cauſe he cannot have a view of the cattle or goods which were cu»? have 


taken; then the court in which ſuch return is made ſhall award a 2 os 
| writ 
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10 a | Replevin. 

liver them, Writ of toit hernam directed unto the heriff, who ſhall thereupon 
upon theſe make his precept unto the bailiff of the liberty; and if the bailiff 
returns the of the liberty does not make a return thereof unto the ſheriff, then 
phintiff . | . 

ſhall have a the ſheriff ſhall return the whole matter in court, and thereupon 
writ of wi- the court ſhall award a writ of withernam, and a non omittas with 


thernam a the ame. F. N. B. 74. (A) 


ſheriff to take as many ot the defendant's cattle. F. N. B. 68 (C) 


So in ſuch 15. In a replevin ſued by writ, at the pluries returnable, the 
en ſheriff returns, quod aver:a elongata ſunt, &c. Now if the defen- 

„ dant appears, the plaintiff ſhall not have a withernam, becauſe the 
and pleads defendant may gage deliverance; and 4 tbe defendant's cattle be 


— one taken in withernam, they ſhall not be delivered to the plaintiſf, but 
them; now the 44 ſhall keep them quouſque, & c. And the ſame appears by 


the plaintiff the words of the writ ; bt it is faid, That it is the uſage in B. &. 
thall at that they fhall be delivered unto the plaintiff, by which it ſeems 


have wi- . l 3 
thernam. that the form of the writ of withernam there is in another man- 
r fe 1 is ner than it is in the Regiſter. F. N. B. 74. (D) 

e defen- a | 
dant at the ee returned appears, and pleadi that the catile are dead, in the default of the ons, i 
the plaintiff ſhall not have, withernam. F. N. B. 74. (E) [The laſt edition cites Bro, Vouch. 
cap. 3. but it ſeems miſprinted, and Brook is not mentioned in the French original.) 


16, Wells was charged with having conveyed his elder brother 


away, and by that means enjoyed his eſtate, for which he was com- 
mitted to Newgate without bail, as in withernam, till he produced 
bis brather ; and about a year afterwards he moved for an homine 
replegiando, which was denied for the reaſon before - mentionad: 
but the court being now as it were fatisfied that W. was not 
guilty, granted a hab. corp. intending thereupon to bail him. Sid. 
885 210. pl. 5. Trin. 16 Car. 2. B. R. The King v. Wells. 
Where the 17. If defendant appears on the pluries no withernam ſh Il go; 


party ap- and where the defendant appears, and pleads no cepi, or claims 


- <axy heal property, there never ought to go a withernam ; but that writ only 


on the pro- gues where the thing cannot be replevied, and defendant wil! not come 


ceſs is re- and plead. Per Holt Ch. J. 12 Mod. 427. Mich. 12 W. 3. 
— B. R. in the caſe of Moore v. Wats, 
mon cepit, there is no need of bail; wherefore per Cur. a ſuperſcdeas to withernam was granted 
without bail. 12 Mod. 36. De la Baſtile v. Reignold., ——12 Mod. 423. Moore v. Watts. 

If on clangata returned, the defendant pleads von cepit, no withernam Fd 
Moore v. Watts.——12 Mod. 425. S. C. Kelw. 72. pl. 10. S. P. but adds a quære. 

But if non cepi be pleaded, and found againſt him, judgment ſhall be, and withernam, Per 
Holt Ch. J. 12 Mod. 429. in the caſe of Moore v. Watts. 7 


Holt Ch. I. 18. There may be a new withernam after the defendant has 


thought the been bailed upon the firſt. 2 Salk. 582. Moore v. Watts. 


Court 
might award a ſecond withernam. 12 Mod. 428. Moore v. Watts.—429., 


[ 11 J(R) Withernam. Cattle, How to be uſed, and in 


what Caſes, and on what Terms to be reftored.. 


1. TN replevin, Sec. the defendant avowed for damage-feaſant, 
and upon iſſue joined it was found for the avnwant, and 


all iſſue. 2 Salk. 582. 


— . 8 . mg Ly 


h Replevin. 11 | 
damages aſſeſſed, and a retorn. habend. iſſued. The ſheriff returned 


averia elongata, and thereupon a capias in withernam was awarded. 
The plaintiff came into court, and tendered the damages aſeſſed by 
the jury, and prayed ſtay of the withernam, and threw the money 
into court; but the whole court was clear againſt it, becauſe he 
ought to pay a fine for his contempt in eloining the cattle, and fo 
they aſſeſſed a fine of 3s. and 4d. and then the plaintiff had his 
prayer. 2 Le. 174. pl. 211. Mich. 20 & 30 Eliz. C. B. Anon. . 
2. Upon a ſecond deliverance, the ſheriff returned averia elongata; Cro.E.16s, | 
whereupon he moved for a withernam of the cattle for the plaintiff, — 1.5, - 
and it was granted ; afterwards the plaintiff ſatisfied the defendant . 
his damages and charges, and moved for a reſtitution of his cattle B. accord - 
taken in withernam. The Court held the cattle were not reple- 8 * 
vidable, but having ſatisfied the damages, he ſhall have reſtitution 33 1 
of the cattle, and that ſo was the courſe which the clerks affirmed. Johoſon.— 
And Walmſley cited 16 Hf. 6. to this purpoſe ; and as to being paid e 
for the meat the cattle had eat, he ſaid the defendant had the uſe of dee 
the cattle, and fo it was reaſon he thould ſuſtain them; and a writ granted the 
of reſtitution was granted. Ow. 46. Almeſky v. Johnſon. ſpectl wr 


; No : pecial writ 
to reſtore his cattle, reciting the whole matter without any allowance for the keeping of the cattle; 


for it is intended their labour and other profits by them countervails ſuch charge, 3 Le. 236 
pl. 323. Mich. 32 Eliz. C. B. Anon, 


3. It was ſaid by the Court, That beafts diſtrained, as cows, could 
not be milked, nor horſes wrought, but they ought to be put in the 
pound open, and there the owner might milk them and fodder 
them; but if cows be taken in withernam, becauſe they are deli- 
vered to the party in lieu of his own cattle he may milk them, or 
if they be oxen or horſes, he may reaſonably work them, otherwiſe 
he ſhould be at great charges of keeping and paſturing of them, 
and no profit or conſideration for it. Anderſon faid it would be a 
great inconvenience to the commonwealth, For if the cows are 
not milked the milk is loſt, and alſo the cows impaired thereby. 
Le. 220. pl. 302. Mich. 32 & 33 Eliz. C. B. Chamber- 
layn's Caſe. PL | | 


(S) Withernam. Yrit, Proceedings, Pleadings, 
f h and Judgment. Sh ae | 


t. 17 replevin the plaintiff had the beaſts of the defendant in wi- Br. Reple- 
thernam, and the plaintiff was compelled to the deliverance vin, pl. 18. 
thereg » and writ iſued to the ſheriff to make deliverance, and the 7. N. Bog. | 
Heriff returned, quod elongata ſunt, by which the defendant had (A) in the 
withernam againſt the plaintiff ; quod nota ;- and ſo ſee withernam ne notes 
upon withernam ; & and the ſheriff returned quod nulla habet bona nec 1 | 
eatalla unde poteſt facere withernam ; by which capias iſlued, and ſays quere 
the iſſue was found for the plaintiff, and damages taxed to 20 1 Co. 75: 
marks; and per Tirwhit, the defendant in this ol ought to re- 112 J* 
cover damages againſt the plaintiff for the detinue of the wither- 
nam, quere inde; but by the Reporter he cannot recover damages - 
without 


Bepleuin. 


without original; and that he may have writ of detinue of the 
withernam; and alſo three capias's iſſued in the caſe ſupra againſt 
the plaintiff to deliver the withernam, and upon the pluries capias 
returned, exigent iſſued, and ſo ſee that the plaintiff may be out- 
lawed, as here in his own ſuit. Br. Wythernam, pl. 5. cites 
11 H. 4. 10. | 

Br. Wyther⸗ 2, Ie was admitted that the Serif may award withernam in the 

2. county. Br. Gage Deliverance, pl. 9. cites 21 H. 6. 40. 

The Serif may award withernam on replevin ſued by plaint, if it be found by enqueſt in the county 

chat the cattle are efloigned according to the baiiiff 's return, Sc. But upon the withernam awarded 


in the county, if the bailiff do return that the other party has not any thing, &c, he fball have an 
Alias and a pluries, and /e infinite, and has no other remedy there, F. N. B. 74. (C). 


3. In the writ of withernam he ought to rehearſe the cauſe which 
the ſheriff returns, for which he cannot replevy them. . 
73. (G) | 

4. But upon a withernam returned in B. R. or C. B. if the 
ſheriff do return that the party has not any thing, &c. there a 
capias ſhall be awarded againſt him, and exigent, and proceſs of utla- 
gary. F. N. B. 74. (D) 


5. F. N. B. 73. (F) in the new notes there (c) ſays, That it | 


ſeems the defendant ſhall have a day in this writ, if he comes in by 
attachment, but not otherwiſe, and cites 7 H. 4. 27. 43 E. 3. 26. 
35 H. 6. 47. As if elongata be returned on the pluries replevin, 


then there is this cauſe inſerted in this writ. Et ſi the plaintiff 


fecerit, &c. tunc pone the defendant, &c. ad reſpondend tam domino 


| * Thisis Tegi de contemptu quam præfats querenti de captione & injuſta de- 


miſprinted, fentione catallorum predictor, 2 Eliz. * 180. For it ſeems there 
and houl? had not been any ſuch clauſe in the withernam, if it had been on a 
& 3 Elz. D. plaint in the county. Vide ibid. and 44 Aſſ. 15. But then the 
288. b. pl. whole ought to be removed by the pone, and a ſpecial return 
22. Anon. thereof, viz. Qucd nullum aliud breve eft, &c. f 

6. F. N. B. 74. (A) in the new notes there (a) ſays, Note the 


— writ of withernam is ad reſpond' domino regi de contempt” & parti 


de damno & injur and cites R. Entr. 5 — and 35 H. 6. _  - 
l 


Per Danby and Moyle. The defendant recover damages in 
withernam, en elongata returned, in a writ de feturno habend'; but 
others contra, and cited Dyer, 41. That if the plaintiff be non- 


fuit, he may have a ſecond deliverance inſtanter, and it ſball be a 


ſuperſedeas to the retorn habend', and if a retorn' habend be ſued 
after a ſecond deliverance granted, the ſheriff ought not to execute the 


cond deliverance. Note, this prevents the miſchief of a wither- 


nam againſt the plaintiff. 


(T) Proceſs and Proceedings in Replevin. 


8. p. Br. I. I* replevin againſt two, the one avowed for himſelf, and juſ2 


Proce's, pl, 
238.cucs21 


tified for his companion, and the plaintiff prayed proceſs againſt 


3 26.—, bis companion, and could not have it; per Cur, For by this jul- 


But by21H, 
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tification of the other, he is out of court, nota. Br. Proceſs, 6. 22. in 


g replevin 

pl. 26. cites 21 E. 3. 2. ee. two, 
the one avowed, and the other juſtified for coming in aid of him, there notwithſtanding they are at 
iſſue upon the ayowry, the proceſs ſhall be continued againſt the other, and otherwiſe the writ 
ſhall abate; for there the other has pleaded of record; quod nota. Br. Proceſs, pl. 26. Br. 
Brief, pl. 184. cites S. C. per Cur. Br. Brief, pl, 437. cites S. C. 


* 2. In replevin, at the alias and pluries the ſheriff did not make Br. Reple- 

return, by which writ i ſued to the coroners to attach the ſheriff, and gu 8. 
to make replevin returnable in B. R. and the coroners returned that Br. Con- 

they had attached the ſheriff, and had not made replevin, becauſe they tempis, 
cannot have the view of the beaſts, and the ſheriff did not come, by 75 = 
which writ iſſued to diſtrain the ſheriff, and to make withernam to Wyrher- | 
the plaintiff of the beaſts of the defendant, and none came of the part dam, pl. 2. 
of the plaintiff to receive the withernam, and in the writ to the pag 43E-3- 
coroners was not any ſummons to make the party to receive his beaſts ; ſhould be 
and the defendant came and prayed that the plaintiff ſhall gage de- (26) and ſo 
liverance of the withernam, and ſaid that part of the beaſts are dead r 
in the default of the plaintiff, and to the reſt he is ready to make 
delivery. Holt ſaid, that the plaintiff has not day in court here, 
wherefore he cannot plead with the defendant, therefore he prayed 
the withernam; for no proceſs came to the coroners to give him 
day in court. Per Knivet, by the proceſs made to the coroners, 
the ſheriff cannot hold plea in the county, and the coroners have 
no power to hold plea; for the writ to them is only to make re- 
plevin, and attach the ſheriff; and by reaſon of this proceſs + the | 
parties have day in court here; quod Ingilby conceſſit. Holt ſaid, e 5 
by proceſs to the coroners the ſheriff cannot make replevin, but 8 
his power remained to hold plea, and after Knivet awarded that 
the plaintiff ſhall find pledges to proſecute, and to make return 
if, &c. and writ to the coroners to make deliverance of the firſt 
beaſts, and to attach the defendant, and upon the return of it, he 
may plead and recover his damages; and ſo it ſeems that they 
ſhall not have day in court by the firſt writ, and he ſhall recover 
his damages if the beaſts are loſt in default of the defendant; and 
the plaintiff prayed deliverance of the withernam, and could not 
have it: for per Knivet, none of them ſhall have delivery of the 
withernam till the other has deliverance of his beaſts ; and if the 
plaintiff has not his beaſts then he ſhall have deliverance of the 
withernam, and alſo proceſs againſt the party to recover his da- 
mages for the delay, and the beaſts taken in withernam ſhall re- 
main in the hands of the coroners till this writ be returned. 
Quod mirum! &c. Br. Replevin, pl. 9. cites 43 E. 3. 26. 

3. An attachment againſt the ſheriff to have a replevin directed to 
the coroners, and the ſheriff returns the attachment & elongata for 
the beaſts; whereupon a diſtringas againſt the ſheriff, with a 
withernam iſſued, and he returns the diſtringas with a taking in 
withernam ; and now comes the plaintiff, and prays a 1orit of de- 
liverance of the beaſts taken in withernam ; and the defendant 
comes and prays that the plaintiff may gage deliverance of them, for 
that part of the beaſts ſo taken were dead in pound, &c, and the 


refidue he is ready to deliver ; and becauſe he had not part = 
e 


t Br. Jours, 


VS rot 4.6 ads eG. ac 4 


= : Roplevin. 


the day in court, the plaintiff was directed to ſue a writ to the co- 
roners to deliver the firſt beaſts, and to attach the defendant to 
anſwer, and on the return thereof, the plaintiff might plead, &c. 
F. N. B. 68. (E) in the new notes there (d) cites 44 Aff. 15. 
4. In ſecond deliverance, the _ returned no writ, andſ the 
defendant appeared, and prayed that the plaintiff count againſt him, 
or that he may have return irrenleviable, and could not have it, but 


' ® Orig. (in- cut alias; for it is a writ * judicial; and this notwithſtanding 
dice.) they have day by the roll. Br. Second Deliverance, pl. 4. cites 


49 . 3. 2. 
Bur if be 5. In replevin againſt three, the one appeared and avowed in 
Sad avowed another place to have return, and traverſed the place; in this caſe 


n proceſs ought to be made againſt the other two by the beſt opi- 


1 nion. Br. Proceſs, pl. 26. cites 49 E. 3. 30. 
proce 
Wall not be made againſt the others; contra here, Br. Proceſs, pl. 26. cites 49 E. 3. 20. 


Br.Wyther- 6. In homine replegiando, the ſheriff returned that the 44 | 
nottuith- 


S igned, and withernam iſſued to take the defendant, 

Ae. Kadi ſhe was a peereſs of 15 h 

L 14 Ther ſervants who took the plaintiff; and this againſt the lady by 
reaſon of the contempt, viz. by capias. But in debt, and treſpaſs 
againſt a lord or a peer, capias does not lie, contra upon contempt, 
as here; and after the lady produced the plaintiff who was put 
in ward of the marſhal, and counted againſt the lady, and they 
were at iſſue upon villeinage or franktenement, and found ſurety 


to ſue with effect; and againſt thoſe defendants who came not, 


the plaintiff prayed capias, and could not have it now becauſe the 


plaintiff is delivered, but had pone per vadios, &c, Br. Replevin, 


| pl. 19. cites 11 H. 4. 15. 

Br.ScireFa= 7. Where the ſtatute ſays, that the ſheriff ſhall take pledges to 
40 Fa have return in replevin, or ſhall render to the party all beaſts, and 
Br. Return All chattles, there pen inſufficient pledges taken which is returned 
deAvers,pl. aihih the party ſhall have ſcire facias again the ſheriff, and 
g b ſhall not be put to action of detinue. Br, Procefs, pl. 5. cites 
kemens, 2 H. 6. 15. | | | 
pl. 3. cites S. C. — Br. Pledges, pl. 1. cites S. C. 


Br. Reple- 8. If the ſheriff in replevin cannot have the view to make deli 
via, pl. 4. verance to the plaintiff, the plaintiff ſhall have capias in wither- 


—— nam, and for default of withernam, proceſs of outlawry, and the lord 
deAvers,pl. ſhall be aided after return adjudged ; if he cannot have return, he 
4. cites S. C. ay have ſcire facias againſi the pledges, or attachment againſt the 
party, and for want of diſtreſs, proceſs of outlawry or writ of detinue 
againſt the bailiff who made replevin without ſurety de returno ha- 


bendo, &ec. Quod vide in a note. Br. Wythernam, pl. 11. cites 


9 H. 6. 42. 


| But where 9. Plaint of replevin was removed out of C. B. by the defendant 


8 pone, and at the day in bank, it was agreed that the defendant 
out of the ſhall not have proceſs of outlawry againſt the plaintiff in any caſe, 
. and that if he who ſued the pone makes defuuli diftreſs ſhall 


- 
* * 


4 


e realm, and it iſſued againſt her and 


iſſue, 


FEE» pot ona uw,.._. 


Replevin. 14 
and for default of diftreſs, procefs of outlatry. Br. Proceſs, pl. 67. of che plains 
. | iff, and t 
cites 21 H. 6. 50. WE | - 
makes default at the day, pone ſhall be awarded, which is an attachment, and after dittreſs, and 
8 upon the caſe of return proceſs of outlawry, which is intended for default of diſtreis as it 
ms, Ibid, 5 | 


10. Note on the pluries, the parties have no day in court, but But the de- 


fendant, 


only the, ſheriff; yet he may return pledges on the pluries, or on the 1” 
repleviny if end ; and yet . plaintiſf may come at the return 3 
of the pluries, and take iſſue on the cauſe returned by the ſheriff, fo not compel- 
as to intitle himſelf to damages againſt the ſheriff, and the king to a r the day 
ne for his contempt. But if at the return of the pluries, the » he 1 
pPlaintiff and alſo the 1 appear, they may plead, &c. And ric; out if 
alſo (by Aſhton) if the defendant appears, he may compel the plaintiff —_ 0 
10 count (inſtanter) although they have no day in court, and by with the 
the ſame reaſon may cauſe the plaintiff to be called upon a nonſuit. — _ 


F. N. B. 68. (D) in the new notes there (b) cites 22 H. 6. 21. %% 

4 plaintiff 
Bromfleet's Caſe. - 2 H. 7. 5. | muſt find 

; . pledges in 

court inflantly. Ibid, cites R. Entr. 560. b. Where the plaintiff, at the day of the return of 
the pluries (it the writ be executed may have an attachment againſt the defendant, ad reſpondend. 
de placito quare cepit averia, &c. Ibid. cites R. Entr. 5750.——Or if the ſheriff returns elongata, 
then the plaintiff Mall have a withernam, wherein is allo contained an attachment againſt the de- 
fendant; and by the withernam, day is given to both parties; ſo that if the withernam be returned 
zarde, then the defendant at the day may compel the plaintiff to count; but otherwiſe it is if the 
withernam be not returned ſerved, becauſe then the parties have no day in court but by the roll; and 
therefore the plaintiff cannot be nonſuit, but may count, Ibid. cites 22 H. 6. 22. by Newton. 


IT. Iſſue ſhall not be taken whether the delivery be made or not, 
but writ ſhall iſſue to the ſheriff to make the delivery; and there- 
upon it be returned, quod averia elongata ſunt, capias ſhall iſſue 
—— defendant, and not withernam, and the recovery ſhall be 
all in damages, and the defendant ſhall be grievouſly amerced, 
Br. Gage Deliverance, pl. 11. cites 22 H. 6. 41. . | 
12. In avowry, the plaintiff was nonſuit, and return tas awarded L 156 ] 
to the defendant, and the ſoeriff returned upon the returno habendo, 
quod averia ſunt elongata, and upon this :/ued withernam, and the 
ſheriff returned abe by which iſſued 3 capias's and ane exigent, 
and the plaintiff outlawed ; quod nota, the plaintiff outlawed upon 
his own ſuit, in a manner, by which he ſued a charter of pardon, 
and ſcire facias upon it: and there it was held, that obere the 
defendant cannot recover damages upon the avowry, he ſhall not have 
damages upon the withernam. By the beſt opinion. Br, Wither= 
nam, pl. x. cites 35 H. 6. 47. 

13. The ſheriff in his county may, upon complaint made to him 
of taking Ry ak 4 make replevin immediately upon pledges found de 
proſequendo & returno inde habendo fi, &c, and ſhall not ſtay till 
the county-day ; but the plaint ſhall be entered immediately, and 
the ſheriff may enter it in his chamber or hall; for per Littleton, 


a man ſhall not be put to anſwer to any thing, if it be not in wri- 
ting; and it would be miſchievous to the party to ſtay for replevin 
— the county-day, but the pleas and the day thereof 2 be in 
county at the c ounty-day, and the ſheriff may make his precept 
Ver. Ax. TY to 


! 


5 Replevin. 

j to the bailiff by parol to make deliverance, as well as by writing. 
5 Br. Replevin, pl. 28. cites 9 E. 4. 48. 

1 14. Note per Littleton, that if the defendant in the replevin 
I | makes avowry, and after avowry refuſes to make deliverance of the 
I: beaſts, he ſhall be impriſoned for the contempt : for after avowry 
| | | made by him he cannot claim property; and therefore always, be- 
ti) cauſe the plaintiff has property. by common pretence, the defendant 
i | therefore ſhall be compelled to gage deliverance, or ſhall go to 
1 bh priſon. Br. Gage Deliverance, pl. 24. cites 20 E. 4. 11. 
is Br. Reton 15. In replevia at 111 the ſheriff returned, quod averia 


2 Wm elongata ſunt, by which i//ued withernam, and the ſberiff returned 


: cites S. C. 


quod defendant non habet bona nec catalla infra ballivam ſuam nec 
e inventus, &c. by which iſſued capias, and the ſheriff returned 
uod cepit corpus, & quod languidus eft in priſona, by which iſſued 
es tecum, and the her. F brought him in. Br, Withernam, | 
N. 13. cites 20 E..4. It... . © EE, 
16. In treſpaſs the defendant juſtified as ſheriff, becauſe F. N. 
ſued replevin, and he found the 1 viz. the pound open, and en- 
tered and made deliverance, and the ather ſaid that the property 
=_ of the beafts was to T. M. and not to J. NM. and fo to iſſue; and 
| ſee that the eri at the firſt replevin cannot break the park to 
i make replevin, as it ſeems; but at the pluries he may break the 
| | forcelett, or hold, to make deliverance. Br. Replevin, pl. 58. 
k EE Cites 21 E. 4. 54. | 
| 17. A replevin is viſcontiel by reaſon of this clauſe, et poſtea 
eam inde juſte deduci fac, But by the pluries, without queſtion, 
the geri power to proceed in the county- court is determined, as 
was clearly held by all. If the ſheriff does not execute the writ, 
F but returns elongata, it was doubted if the ſheriff ſhall execute 
7 the writ, by reaſon the words (vel ipſe fit) are conditional. F. N. 
1 B. 68. (D) in the new notes there (b) cites 2 H. 7. 5. | 
188. In replevin, if the beaſts of the defendant are taken in wither- 
nam for non-delivery of the plaintiff*s beaſts, there at the day, each 
of them ſhall gage deliverance to the other, and ſhall find pledges ſcue- 
rally of the deliverance, and each fhall have ſeveral writ of deli- 
verance; and it ſhall not be in one and the ſame writ ; quod nota. 
Br. Gage Deliverance, pl. 27. cites 13 H. 7. 28. . 
19. Note, the original writ of repleg. is in nature of a juſ- 
| ticies, and is not returnable, and in a juſticies no eonuſance can be 
*\ 16 ] demanded. 2 Inſt. 140. | 
Ina reple: 20. A nonſuit was in replevin, where the plaintiff did ©. qa 
vin in che pledges; but if the plaintiff has found pledges, and the ſheriff on 
2 the attachment in the withernam returns that the defendant nihil, 
doth not de- yet it ſeems he may come in by a day on the roll, and the plaintiff 
alle, and ſhall be called; * and if he be nonſuited, a ſpecial tori of delivery on 
| A e , the withernam fhall be granted to the defendant, and a return of the 
| 1h; cauſe to beaſts notwithſtanding the return of the ſheriff,” if in truth the 
2 ſheriff had made deliverance of them to the plaintiff or not, and 
2nd the ſo force the plaintiff to a ſecond deliverance, F. N. B. 68. (D) 
' #/ainiffis in the new notes there (b) cites Dy. 189. And adds, 5 


at 
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if the writ of frndad ae be not taken away by a late without 


| declaring; 
ſtatute. | pans” # eg 


doubt was, What judgment the avowant ſhall have ? for if he ſhall have judgment to have a return 
of the cattle, it does not appear what cattle was replevied, becauſe the plaintiff does not ſhew them 
by any declaration; and it ſeems the defendant ſhall ſuggeſt what cattle he took, and ſhall have re- 
turn of them. Raym. 33, 34. Mich. 1g Car. 2. B. R. Anon. 

In a replevin / removed by recordari } there was a ronſuit for want of a declaration; and there- 
upon the defendant made a ſuggeſtion, and took out a writ of inquiry upon 17 Car. 2. cap. 27. The 
plaintiff moved that this might be ſet aſide, becauſe the nonſuit happened through the ſudden fickreſs 
of the perſon employed to proſecute, Curia. This new ſtatute having taken away the writ of ſecond 

eliverance, hath made the plaintiff remedileſs, unleſs we help him; therefore we will endeavour 
it as far as we can; and ſo ordered defendant to ſhew cauſe why he ſhould not accept of a declara- 
tion upon payment of coſts. Vent. 64. Hill. 21 & 22 Car. 2. B. R. Playters v. Sheering. 


21. If the replevin was ſued by writ, and the ſheriff returns 
thereupon, that the cattle are not to be found, then a withernam 
Hall be awarded againſt the defendant ; and if à nibil be returned, 
then a capias, alias, and pluries withernam, and thereupon an ex- 
egent ; and if at the return of the exigent, he finds pledges to make 

deliverance, and be admitted to his fine, then the plaintiff ſhall de- 
clare upon an adhuc detinet, and go to trial upon the right of the 
cauſe of diſtreſs: and if it be found for the plaintiff, he ſhall re- 
cover his coſts and damages; and if for the defendant, he ſhall have 
a returno habendo ; but if upon the return of the pluries repleg. the 


| defendant appear, then no withernam lies, but he muſt gage de- 


Gverance, or be committed; and the plaintifF ſhall count againſt him 
upon an adhuc detinet, and ſo proceed to the rightful taking of the 
diſtreſs. And if it be found for the plaintiff, if the cattle he not 3.4 
delivered, he Hall recover the value of the goods, and cas and 
damages; if for the defendant, coſts and damages, and à return. 


- habend. 1 Brownl. 168. - Goldſb, 


22, Plaintiff nonſuited in replevin, defendant has a writ of re- 3 
turn, and to enquire of damages, and the plaintiff brings ſecond gp p. 


deliverance, per Cur. This is a ſuper/edeas to the return, but not 41. b. pl. 4. 


to the writ of inquiry. Lat. 72. Trin. 90 H. 


* 8. Arnold 
v. Bingham———— Palm. 403. 1 Salk. 93. Pratt v. Rutlidge; and ſays theſe damages are 
not for the things avowed tor, but are given by 21 H. 8. 19. 2s a compenſation for the ex pence and : 
trouble the avowant has undergone. — Whether a ſecond deliverance be a ſuperſedeas of « writ of ' 
inquiry. Quære. See 12 Mod. 346. Prat v. Rutleis. 


23. Replevin was brought againſt two defendants ; one pleads 
non cepit, the other pleads that it was his freehold. The plaintifF 
is nonſuit againſt one, and gets a verdict againſt the other. Re- 
ſolved, that the nonſuit againſt one before judgment, diſcharges 
both. Freem. Rep. 50. pl. 60. Mich. 1672. C. B. Beale v. 
Baldwin and Broadway; and cited Hob. 70. 180. | 

24. Holt Ch. J. ſaid they ſhould have the writ in court, and be 
ready to declare; for they were demandable at the return · day in 
homine replegiando, and in replevin for cattle, as well as upon an 


appeal. 12 Mod. 429. Mich. 12 W. 3. B. R. in caſe of More 


v. Wats. | 
25. The Court was of opinion, that notice ought to be given in 


_ replevin of the filing the re. fa. lo. if brought in after the 4 days 


and that a drclaration ought 7o be called for in writing, and there. 
C2 fore 


Keplevin. 


fore ſet aſide the retorn* habend. which had been ifſued in this 
cauſe without ſuch notice. Rep. of Pratt. in C. B. 55. Mich. 
3 Geo. 2. Taylor v. Blaxland & al.—— And adds, note, Cole- 


man v. Poynter, Eaſter, 4 Ged. 2. the like reſolution by the Court. 


Se (0.3) *(U) Findin g Pledges in Replevin, and by whom 


rror (F.c) taken. 
pl. 17, 18, | | 
Pledges u) I. IN homine replegiando the plaintiff ſhall find ſurety in a ſum ts 
and thio' the uſe of the defendant to ſue with effect before his deliver- 
r . ance. Br. Surety, pl. 24. cites + 8 H. 4. 21. 


4 2. Where the defendant in homine replegiands pending the iſſue 
ance, pl..g. F villeinage has writ againſt the defendant to gage deliverance of 
cites S. C. the goods of the plaintiff taken, he ſhall have them without ſurety 
found to reſtore them to the defendant if the iſſue paſs againſt him; 
quod nota. Br. Surety, pl. 18. cites 6 E. 4. 8. | 
Br. Retorne 3. In homine replegiande the 1 ſaid, That the ces” 4 
— xe was bis villein, and the other ſaid, That frank, &c. and the plainti 
S C.—Br. found ſurety to ſue with effef, and that he ſhall be ready to deliver 
""Replevin, the goods and body to the defendant if the iſſue paſs againſi him, and 
1— had writ to have his goods in the mean time, and all make bill if 
parcel of the goods ; and by the Reporter the defendant ſhall have 
anſwer thereto that he has them not, or has not ſo many of them; 
quzre, and that if the are waſted, that he ſhall make agree - 
ment with him. Br. Surety, pl. 27. cites 5 H. 7. 3. | 
4. Where the fberiff makes deliverance in replevin, he ſhall take 
ſureties pro retorno habendo, if &c. But where the Court makes 
deliverance by gager de deliverance, or the plaintiff counts, quod 
adhuc detinet averia, there the Court ſhall take ſureties ; note the 
—_ Br. Surety, pl. 15. per tot. Cur. cites 15 f. 7. 9. 
5. The ſheriff ought to take 2 find of pledges, one by the com- 
mon law, and they be plegii de proſequends, and another by the 
ſtatute, viz. Plegii de retorno habendo. Co. Litt. 145. b. 
6. At the pluries replegiare the ſheriff returned averia elongata, 
and that he received no other writ, thereupon the plaintif had a 
Capias in withernam, and the ſheriff returned the withernam, viz. 
That the plaintiff had found pledges to proſecute and to return ſi, 
&c. and that he took 6 beaſls of the defendant's, which he delivered 
co the plaintiff in withernam to keep guouſque, &c. and that the de- 
fendant nothing had whereby to be attached. Afterwards both 
parties appeared by attorney, and the plaintiff declared for the 
taking, and yet detaining the cattle, and the defendant claimed pro- 
perty, and they were at e upon the property. The defendant 
did not gage iverance, but the plaintiff was compelled to do it 
of the withernam. D, 188. b. pl. 12. 189. a. pl. 14. Mich. 
| 7. Ik 


» 'Replevin? | 17% 


J. If the defendant appear on the pluries homine replegiando, 
and plead non cepi, he ſhall not need to give bail; but if he comes 

upon the withernam, he may plead non cepi, but -muſt give bail, 
which is in the nature of gaging deliverance, and Cites 12 Ed. 4. 4. 
Upon a non cepi on the return of the replevin, the defendant is in 
court without bail ; but if he comes in cuſtody there muſt be bail, 
the words of the book are, He muſt continue in cuſtody, and that 
is in bail; and here, becauſe he could not be bailed before plea, 
and that he could not plead before a declaration, which could not 
be till the writ was returned; it was offered for the defendant to 
accept a declaration as of the return of the writ, but denied. Per 
Holt Ch. J. 12 Mod. 425, 426. Mich. 12 W. 3. B. R. in the 
caſe of More v. Watts. 

8. Holt Ch. J. faid, He muſt plead a non cepi in perſon in 
court, and the bail muſt be in a ſum certain, and in the nature of 
gaging deliverance, viz. that the defendant ſhall appear de die in 
diem till judgment; and in caſe return be awarded, that he ſhall [ 18 ] 
reſtore the party to his liberty, and pay all coſts and damages, or x 
ſurrender his body to priſon. 12 Mod, 426. in the caſe of More 


v. Watts. 


(W) Pledges. Liable in what Caſes. 


1. TY recordare, the plaintiff was nonſuited, and return awarded _ . 
to the defendant, and had writ to the Heri accordingly, + 
who returned averia ſunt elongata ; the defendant prayed writ 
agarnff the pledges, and the Court did not know the name of the 
pledges, becauſe the deliverance was in pais by plaint, and there- 
fore did not grant it; but if it had been by writ, otherwiſe it 
ſhould be ; by which the defendant ſaid, That the plaintiff had 
apts and prayed /icut alias again him, and had it. Br, Retorne 
de Avers, pl. 27. cites 39 E. 3. 36. 
2. If return be awarded in replevin, and the ſheriff returns Br. Scire fa 
averia elongata ſunt, the defendant ſhall have ſci. fa. againſt the d Pp! 82- 
pledges ; quod nota. Br. Retorne de Avers, pl. 15. cites 5 7.8. b. * 


1 | | 
3. A 4 . by plaint was ſued in the Serif 's court in Lon- Comb. 1,2. 
don, and pledges there found de retorno habend.” fi, &c. this plaint ee _ 
was removed according to their cuſtom into the mayor's court, and ,fterwards 
after into the King's Bench by certiorari, and there oyer of the adjudged. 
certiorari being demanded, the party declared in B. R. and upon 4-059. ge BM 
this a return awarded, and upon an elongat. returned a at party is 
went againſt the pledges in the ſheriff's court of London. Upon a clearly in 
demurrer, the queſtion was, Whether this caſe being removed by con, wand 
| 2 certierari, the pledges in the inferior court are diſcharged, or iy 4 
whether they remain liable to be charged by this ſcire facias. pledges.— 
The Court were inclined to be of opinion, That the pledges are 2 _ 
not diſcharged, for the miſchief which might enſue ; for then the judged ac- 
plaintiff might bring a certiorari, and the defendant would loſe his <ordingly. 


how. 


pledges ; and on the other ſide they deubted whether the principal 7? 
4 and C 3 | be J, fin. 


da - 


„ 
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35 & be in court, but at his pleaſure, and that he is not demandable, and 
Car. 2. ad- not be nonſuited, and therefore adviſ. vult. After it was ad- 


or natur.— 


— Ibid, Judged that the pledges are not diſcharged. Skin. 244. 246. 
i „ 


185-pl-448. Mich. 1 Jac. 2. B. R. Dorrington and Edwin. 


Jac. 2. adjudged accordiogly. 


(X) Finding Pledges in Replevin. In Caſe of 


ent. 


1. 1x Geo. 2. J*NACTS, That all fheriffs and other officers, 
c. 19. S. 23. having authority to grant replevins, ſhall in 
every repleuin of a diſtreſs for rent take in their own names from 
the plaintiff, and two reſponſible perſons as ſureties, a bond in double 
the value of the goods difirained, ſuch value to be aſcertained by the 
cath of ane or more credible witneſs, or witneſſes, not intereſted in 
the goods or diſtreſs, (which oath the perſon granting ſuch replevin is 
bereby authoriſed and required to adminiſter) and conditioned to 
proſecute the ſuit with effect, and without delay, and for duly re- 
turning the goods and chattles diſtrained, in caſe a return ſhall be 
awarded before any deliverance be made of the diſtreſs, and ſuch 
eri or other officer taking ſuch bond, ſhall at the requeſt and coſts 
of the avowant or perſon aforeſaid, making conuſance, aſſign ſuch 
| nd to the avowant, or perſon aforeſaid, by indor/ing the ſame, 
[ I9 ] and atteſting it under his hand and ſeal in the preſence of 2 or more 
credible witneſſes, which may be done without any flamp, provided 
the aſſignment ſo indorſed be duly flamped before any ation brought 
thereupon ; and if the bond ſo taken and aſſigned be forfeited, the 
avowant or perſon making conuſance, may bring an action, and re- 
cover thereupon in his own name; and the court where ſuch action 
„Hall be brought may by a rule of the ſame court give ſuch relief to 
the parties upon ſuch bond as may agree to juſtice and reaſon, and 
ſuch rule ſhall have the nature and effect of a defeaſance to ſuch bond. 


(V Demeaner of Sheriff; Keb in what Caſes 


relating to Replevin. 


1. 1 F the ſerif upon a 2d deliverance ſhall deliver the beaſts to 
the plaintiff, and Hall not return the writ, ſo that the de- 
fendant cannot have return, he ſhall have his remedy againſt the 
ſheriff ; quzre what remedy, and ſee Fitzh. Ret. de Avers 20. 
anno 20 E. 3. that ſicut alias was ſued in this caſe. Br. Second 
1 pl. 12. cites 32 E. 3. Fitzh. Return de Avers, 
| 19. 34, 35- te hd 
Br.Pledges, 2. Where the ſheriff takes inſufficient pledges de retorno ha- 
2 Xi cites hendo, and 741477 ig awarded, and upon this the fberiff returns 
Br. Partia. ©veria elongata, by which ſcire facias iſſues againſt the pledges, 
mem, pi. 3. and the ſberi F returns nihil ; and therefore the defendant had /cire 
nes 8. C. facias 


Replevfit; T9 
fatias againft the ſheriff, quad reddat ei tot averia & tot catalla, Br-Scire fa 
and not action of detinue ; quod nota; and yet the ſtatute ſays © . 
where he takes no pledges; and fo ſee that inſufficient pledges ate S. P. Br. 
as no pledges ; and note, that in this caſe the party may relinquiſh _ facias, 
the advantage of withernam, and betake him to the pledges, or to 5 ff, 6. 42. 
the ſheriff, Br. Retorne de Avers, pl. 2. cites 2 H. 6. 15. Tas 

3. The foeref is bound to know at his peril whether they are the Aud ſhall 
beaſts y the plaintiff or not; for otherwiſe he has not warranty tender * 
thereof, and then he is a treſpaſſor. Br. Replevin, pl. 58. cites yotice, pl. 
21 E. 4. 54+ | 23. cites 14 
4. The replevin is in lieu of pledges, which the ſheriff is bound H + 24 

to find, and take by the ſtatute of W. 2. And if he failed to find 
pledges according to that ſtatute, he would be liable to the avow- 
ant's damages, to be recovered by action againſt him ; and where 
ſuch pledges would not be liable, the obligor that is in lieu of them 
would not be liable. Et jud” pro def per Cur. 12 Mod. 380. 
Paſch. 12 W. 3. B. R. Duke of Ormond v. Brierly. | 

5. Upon the defendant's having taken a diſtreſs, the plaintsfF 
gave ſecurity to the ſheriff de retorno habendo, and then levied a 
plaint in the ſheriff*s court; the defendants demurred to it, and the 
plaintiff had a rule given him to join in demurrer; but upon his 
doing it, judgment went againſt him by default. The goods were re- 
moved away, ſo that the 4 could not make a return ; but yet 
affidavit was made, that he had given up the replevin-bond to the 
plaintiff's attorney, who was one of the co-obligors. The Court 
made a rule upon the ſheriff, and the attorney to anſwer the matters 
of the affidavit. Barnard. Rep. in B. R. 240. Mich. 3 Geo. 2, 
1729. Petroſe v. Beſt, cites 2 Inſt. 340. 

6. It was moved, that an under ſheriff might anfwer the matters 
of an affidavit, for granting a replevin upon a diſtreſs after the five 

days were expired appointed by the ſtat. of Ann. 8. 14. for taking 

inſufficient ſureties on the replevin, and likewiſe for ſuffering the 
plaintiffs attorney to ſet as judge in it. But per Cur. neither of 
| thoſe cauſes are ſufficient to grant the motion. To the firſt they 
ſaid, a replevin may be granted at any time before ſale. To the 
ſecond, that the taking ſureties was only for the under-ſheriffs [ 20 } 
own indemnity. To the third, that he ought not to anſwer cri- 
minally for the plaintiff's attorney acting againſt his duty, How- 
ever, the Court made a rule upon the plaintiff's attorney, that he 
ſhould anſwer the matters of the affidavit. 2 Barnard. Rep. 415. 
in B. R. Paſch. 7 Geo. 2. Price v. Ginkins, 5 


(z) Who may grant Replevins, or hold Plea of them. 
And when, where and how, © 


1. EPLEVIN ſhall be ſued where the beaſts are impounded, It a man 
| and not where the taking was made only; for it may be 2 bal 
| RE C4 4 that county, and 


ſ N 4 
Replevin. 


drives the chat they were taken in one county, and impounded in another 
Sober County; quod nota. Br. Replevin, pl. 63. cites 29 E. 3. 31. 
county, the party may ſue a replevin in which of the counties he will, but not in both the counties. 
F. N. B. 69. (I) cites 19 H. 6. 34. &c. 


1 * 2. It was held by all the juſtices in B. R. clearly, that the 
cites » H. * ſheriff may award a withernam in the county where replevin is 
' + before him by plaint as it ought to be; for it cannot be without 


plaint in writing ; for it ſhall be in vain that he ſhall make reple- 


133 vin, and none may award the proceſs due; and yet per Cateſby, 
: -» after the withernam awarded, if nothing be returned, he cannot award 


capias. Br. Wythernam, pl. 9. cites 9 E. 4. 48. 
3. The ſheriff may take plaint out of the county, and make reple- 
vin immediately; for it would be inconvenient to ſtay till the 
2 day by the beſt opinion. Br. Keplevin, pl. 46. cites 21 
4. 66. | hos ie 
4. Note, per Cur. of replegiare in the county, and averia elon- 


ſunt returned, the ſheriff may award withernam, though the- 


uitors do not award it, and well by the ſheriff, Quod nota. Br. 
Wythernam, pl. 18. cites 16 H. 7. 2. £2 
5. If a man be taken within the Cingue ports, then he ſhall have 
a writ de homine replegiando, directed unto the conſtable of Do- 
ver, and unto the warden of the Cinque ports, or his lieutenant, 
in the nature of an audita querela. F. N. B. 67. (A). 


6. And if a man be taken by the officers of the fore, then he 


ſhall have a writ de homine replegiando unto the keeper of the 
foreſt. F. N. B. 67. (A). | 
7. Stat 1& 2 P. & AH. cap. 18. enacts, That the ſheriff ſhall 


at his firſt county day, er within twa months after he recerves the 


patent, depute and proclaim in the ſhire town four deputies to make 
replevins, not dwelling above twelve miles diſtant from one another, 
in pain to forfeit for every month he wants ſuch a deputy or deputies 

J 21 J¼ to be divided between the king and the proſecutor. 
1 Mod. 8. In treſpaſs for taking, &c. the defendant juſtified that the 
120.5.C. place where, &c. was a hundred, and time out of mind had a 
W. g. ac- court of all actions, replevins, &c. grantable in or out of court, 
cordingiy, and that a replevin was granted to him by the ſteward out of 
od . Court, virtute cujus, &, The queſtion was, if good or not; and 
ſc the the reaſon of the doubt was, becauſe the county court could not 
ndred hold plea in. replevin at common law, but were enabled by the 
N 3 ſtatute, which extends not to the hundred court, which is a 
bh & court derived out of the county court: but per tot. Cur. clearly, 
which is ſuppoſing they may grant them in court, yet they cannot preſcribe 


hardtoima- to grant them out of court. 2 Salk. 580. pl. 1. Hill. 8 W. z. 


ne, yer it 

bees Be Re Hallet'v. Bun. 

court; and ; | 

aſked how a thing can be grafted on a preſcription, which had its original by act of 228 

and gave judgment for the plaintiff. Skin. 674. S. C. adjudged for the plaintiff, Becauſe 

the defendant having ſhewn the property in a ſtrenger, the plea amounts to a general iſſue, and 

though a hund ted court may hold plea in replevin, this ought to be in court, and not out of 

court, 8. C. 5 Mod. 252, accordingly; and per Cur, it is true, all theſe courts do hold plea in 

replevins, but it 15 illegal; for the party ought to go to the ſheriff for the purpoſe, whole court 18 

* nature of a court baron; therefore this cuſtom was held to be void, as againſt law and reaſon, 
io intiff had judgment, the pica being naught, ———Carth. 380. S. C. ſays, it bt 

"gr 


Replevir. 21 
agreed, that the hundred court, and other courts of lords of manors may by ription hold plea 
in replevin, and ſo may incidently have power to replevy goods or cattle taken, but that muſt be 
by proceſs of the court after a plaint entered, but not by a parol complaint out of court. 
Ld. Raym. Rep. 219. Paſch. 9 W. g. S. C. ſays, that after ſeveral arguments at the bar, it was 
reſolved, that ſince the ſheriff could not replevy by plaint at the common law, but by writ only, 
and that in his county court; the hundred cou:t, which derives its authority from the county court 
cannot do it by preſcription. And the ſtatute of Marlebridge does not extend to the hundred 
court; therefore this replevin granted out of this court is ill, eſpecially being granted by the 
ſteward who is not a judge of the court, and the uſage in ſuch caſe will not alter the law, there» 
fore judgment was entered for the plaintiff. | 


 * Marlebridge, cap. 21. and Weſtminfter 1. cap. 17. 


9. It was moved to file an information againſt one T. an attor- 
ny, for aſſuming to himſelf an 1 of gran ing replevins, 

whereby he, in h:s own caſe, granted a replevin for his own goods. 
This was urged to be a great miſdemeanor; and that to uſurp an 
mage” as to hold a leet, and ſummons people in, and the like, 
is puniſhable by information, &c. But the Court denied the 
motion at firſt, becauſe there was another remedy, viz. by a parco 
frafto, this being a pound-breach , but afterwards they ordered 
him to ſhew cauſe, &c. Note, as no under ſheriff ought to prac- 
tice as a common attorney, ſo no attorney ought to practice as 
under ſheriff in granting replevins, &c. 11 Mod. 32. Mich. 3. 
Ann. B. R. Trevannian's caſe, | 


(A. a) Pladmgs. See (TJ 


1. I a man is nonſuited in replevin, and brings ſecond deliverance, 

| there the plea ſhall be held upon the firſt record; and yet, per 

Stouf. the defendant may make new avowry; for by the nonſuit 

all is gone. Br. Second Deliverance, pl. 14. cites Fitzh. Re- 
caption 5. | | | 

2. In replevin, ne tient pas of him is no plea. Br. Trial, pl. 3. 
Cites 33 H. 6. 8. by the beſt opinion. | 

3. Note, that the tenant in replevin ſhall not plead hors de ſon But Brook 


ys the con- 


fee; for he may diſclaim, Br. Replevin, pl. 40. cites 5 E. 4. 2. — 3 
been uſed very often; quod nota. Ibid.— Hors de ſon fee is @ good plea. Br. Trials, pl. 3. cites 
33 H. 6. 8. by the beſt opinion. -—S. P. per Cur, Br. Iſſues Joines, pl. 26. cites 38 H 6. 26.—— 
t is a the election of the plaintiff to plead bors de ſon fre, or to diſclaim. Per Kingſmil and Fiſher 
J. quod nota, Br. Replevin, pl. go. cites 21 H. 7. 20. | 
= 
4. In replevin the defendant juſtified the taking, becauſe the Br. Reple- 
plaintiff held of him by certain ſervices, and for the rent arrear the ©. * * 
defendant Juftfied : and the _ ſaid that he did not hold of the | 
defendant, and a good plea ; per Cur. For if the juſtification be | 
found for the defendant, he ſhall not have return, as in avowry, 
and the plaintiff cannot have other plea; for he cannot traverſe 
the ſeiſin, for no ſeiſin is alledged ; and he cannot diſclaim ; for no 
_ avowry is made. Br, Juſtification, pl. 7. cites 15 E. 4. 29. | 
5. In replevin, if the defendant ſays that the place is ancient de- 
teſne, he cannot make avowry to have return; and from hence | 
it follows, that the plaintiff cannot pray that the defendant ſhall [ 22 J 


g2ge deliverance, Br, Replevin, pl. 69. cites 1 H. 7. 11. 


6. If 


* 


| bis own right, he muſt ſay, bene aduocat captionem 3 = 


* 
1 


6. If a man diſtrains for damage feaſant, and the ener offers 


rent amends, and the diſtrainer refuſes it, the other ſhall have 
replevin, and this ſufficiency of the amends ſo offered, is iſſuable 
between them ; and if it be found for the plaintiff, he ſhall reco- 


ver damages. And if the beaſts die in pound after ſuch offer, this is 
at the peril of the owner, if they die in pound overt; but zf they 


are not in pound overt, this is at the peril of the diſtrainer; but if 
writ of the king comes to deliver them, and the diſtrainer reſiſts it, 


there zf they die, it is at the peril of the diſtrainer, and the owner 


ſhall recover his damages in action upon the ſtatute for diſobeying 


the writ. Br. Diſtreſs, pl. 72. cites Doct. & Stud. lib. 2. 


7, In replevin for taking and detaining a mare and colt, the de- 
fendant pleaded not guilty of the taking aforeſaid, infra ſex annos 


ultimo elapſos. And it was moved that the plea was good, be- 


cauſe it is in effect non cepit, and if he did not take, he could 
not be guilty of the detaining ; beſides, if this plea ſhould not be 
the ſtatute of limitations can never be a bar in replevins. 
ut reſolved, that the plea is ill, becauſe it doth not anfwer to the 
detaining ; for perhaps the colt was not taken, but folded in the 
pound; and one may diſtrain a thing lawfully, and detain it unlaw- 
fully, as by putting it into a caſtle, ſo that it cannot be replevin. 
Sid. $1. pl. 8. Trin. 14 Car. B. R. Arundell v. Trevill. 

8. Count in a replevin for breaking of his doors and locks, and 
carrying away of his goods and cattle the defendant avows for a 
rent-charge, and ſays nothing of the breaking of the doors, &c. Cur. 
he need not anſwer it there, but in an action of treſpaſs he muſt, 


2 L. P. R. 455, 456. cites Trin. 7 W. 3. B. R. 


9. In replevin for taking live cattle, and ſeveral ſtacts of hay, 
&c. the defendants confeſs captionem averiorum & catallorum, &c, 
and juſtify quoad aueria prædicta; but ſay nothing as to the chattels, 
but pray judgment averiorum & catallorum. Per Cur. this is ill, 
becauſe though they make conuſance of the whole, yet they do not 
anſwer the whole, and ſo juſtify as to part only. If the diſtreſs be 
entire, and it is wrong in part, it is wrong in the whole. The 
Court doubted what judgment to give, whether to abate the 


avowry, or that the plaintiff ſhould have judgment final; but held 


it ey ill to confeſs the taking of all, and Jan only for part, 
and would conſider what judgment to give. $5 Mod. 77. Mich. 
7 W. 3. Johnſon v. Adams. f 


10. In treſpaſs for taking his beaſts, the defendant juſtifies under 


a replevin in the hundred court of the Biſhop of S. and Hetus that 


| the biſhop, &c. have upon complaint to the ſteward 2 to grant 


replevins in the court, or out of it, to replevin cattle, and that one 
bad taken the beaſts of F. S. and that he levied a plaint in the ſaid 
court before the ſteward, and the ſteward commanded him to re- 
dl the beaſts, &c. the plaintiff demurs, and adjudged pro quer. 
or the defendant having ſbeum the property in a 6 the 
3. B. R. 


ples amaunts to the general iſſue, Skin, 674. Hill. 8 
allet v. Birt. | | 3 . 
11. Where in a replevin a man ju/ifies the taking of cattle in 
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Replevit. 
which is called an avowry; but where he juſtifies in the right 
another perſon, then he ſays, bene cognovit captionem, &c. which is 
called a conuſance. 2 L. P. R. 454- 

12. A declaration in replevin was brought by bill, which is 
naught upon a demurrer, becauſe no ſecond deliverance can go, if 
the plaintiff be nonſuited. 2 L. P. R. 455. | 

13. Pleading of a ſeiſin in replevin, without ſaying of what eſtate, 
1s naught. 2 3 1316. in the caſe of Payne v. Brigham, cites 
it as reſolved. Trin. 8 W. 3. in C. B. in the caſe of Saunders 

| : - 


v. Huſſey. 


14. In replevin, the defendant pleaded that the plaintiff cepit & 
imparcavit the 3 cows being the cows of J. S. in the place where, 
&c. The queſtion was, whether the defendant had confeſſed poſe 


ſeſſion in the plaintiff, which is a ſufficient colour in treſpaſs : but 


per Holt Ch. J. & tot. Cur. The defendant has not confeſſed 
here any poſſeſſion in the plaintiff ; for the defendant having 

eaded that the plaintiff cepit et imparcavit the cows of J. S. who 
is a ſtranger, though imparcare ſignifies to incloſe only, yet that 


will not aid it; for whether the pound be private or publick, he 
who puts them in, has diveſted himſelf of the poſſeſſion and pro- 


perty of the cattle , then fince the defendant has alledged the pro- 
perty to be in J. S. before and until the impounding, and at the 
time of the impounding they became in cuſtody of the law, the 
defendant has not given any good colour to the plaintiff, becauſe 
it is not continued. But the defendant ought to have pleaded that 
the plaintiff cepit & detinuit the cows ; and then he had given 


ſufficient poſſeſſion to the plaintiff. Ld. Raym. Rep. 219. Eaſt. 


9 W. 3. Hallet v. Birt, 
15. After elongata returned, and withernam awarded, the defen- 
dant may plead non cepit, or he may claim property, if it were a 


common replevin de averiis; for the ſheriff can do no otherwiſe 


than return an elongata, if he cannot make a deliverance; and 


withernam is the meer conſequence of the return of the elon 


2 Salk. 58 1. Mich. 12 W. 3. B. R. Moor v. Watts. 

156. 4& 5 Ann. 16. S. 4. enacts, That it ſhall be lawful for 
any defendant or tenant in any action, or for any L in reple- 
vin in any court of record, with leave of the Court, to plead as 


many matters as he ſhall think neceſſary. 


(B. a) Pleadings. Place iſuable, in what Caſes, 
| and how. 


22% 


1 231 


12 Mod. 
426. S. C. 
& P. : 


See (ZE. a) 
pl. 8 


1: e of taking in T. in a place called L. the de- S. P. Br. 
fendant ſaid that L. is in S. and not in T. and made Replegiares 


avowry to have return, and the plaintiff was compelled to maintain 
his writ, viz. that L. is in T. though they agreed that the taking 
was in L, and well; for there may be two L's. Br. Maintenance 
de Brief, pl. 23. cites 42 E. 3. 18. and 41 E. 3. 8. 


pl. 7. cites 
42 E. 3. 4+ 


2. Replevin 
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_ 7 | Replevin. 


* Bur one 4. Replevin again? o two, of a taking in P. in the vill of B. the 
defendant one ſaid that P. is in T. and not in B. and for return of the 


— beaſts he avawed for damage feaſant in his ſeveral ſoil, and the 


perty is in Other ſaid, that at the time of the taking the property was in ano- 
another, — ther, t and not in the 1 ; and both are good pleas. Br. 
% Replevin, pl. 1. cites 2 H. 6. 14. | 


them in ano- 

tber will; for it is double. Ibid. pl. 8. cites 42 E. 3. 18. S. P. And the plaintiff was 
compelled to maintain that P. is in B. and the other e coutra, Ibid. pl. 7. cites 41 E. 3 4. 
2 S. FP. And this gees te the action; per Palion; quod nota. Ibid. pl. 5. cis 9 H. 6. 99.— 
S. P. but contra in treſpaſs; and Brook ſays, the diverſity ſeems to be inaimuch as in tre ſpels, he 
may give this matter in evidence upon the general iſſue, contre upon a general iſſue in repievin, 
quod non cepit. Ibid. pl. 5. cites 20 H. 6. 18. S. P. Ibid. pl. 47. cucs 2 H. 6. 14. 


3. And (ee Lib. Intr. that the firſt plea ſhall be concluded, judg- 
ment * the count, and the laſt, judgment of the writ. Ibid. 
* 24] 4. Replevin of a taking in 75 the defendant ball not ſay that 


78. P. Con- the place is named Dale, and not ſale; for he cannot plead miſ- 


5 noſmer of the place, as he may do of the place of which the defen- 
zery; for ix dant is named in treſpaſs, but he may ſay in replevin, that the taking 
the one caſe was in + another * place, and not in the place in the writ. Br. 
1 Miſnoſmer, pl. 86. cites 16 H. 7. 5. | 
come in debate, and mot in the other. Br. Replevin, pl. 47 cites 2 H. 6. 14. — Br. Re- 
cence Þ I. 3. cites 9 H. 6. 39. Contra, that is no plea to ſay that be took them in C. and not in D. 


he added abjque hoc, that be took them in D. and then well. ——S. P. That it 's no plea 


to ſay that he took them in another place than where the plaintiff counted, unleſs he /oewws cauſe 
the taking as to make avowry, &c. and there the cauſe or matter of the avowry ſtall not be ira 
verſed; but the iſſue ſha!l be taken upon the place; quod nota, iſſue tendered which ſhall not be 


tried. Ibid. pl. 43. citcs 21 E. 4. 


5. Replevin for taking his cattle in guadam loco vocat. the brills 
in quodum alio loco ibidem wacat” the boggs, the defendant avetbed 
the taking in prædicto loco in quo, Sc. for that H. was ſeiſed thereof 
in fee of the locus in quo, &c. The plaintiff demurred, becauſe 


here were two places alledged, and the defendant had only an- 


ſwered to the locus in quo, &c. which is but one of the two 
places; and per Curiam, it is a diſcontinuance. 1 Satk. 94. pl. 5. 

N Mich. 13 W. 3. B. R. Weeks v. Speed. 
2 Salk. 3. 6. Replevin for taking his mare at H. in guodam loco vocate the 
3 S. ting's highway; the defendant made cogniſance, and ju/tiffed the 
Iv. 214, taking in a place called the queen's: highway, for that it was the 
Raym. freehold of the Lord Lemſter, and traver/ed the taking in the place 
—_— — called the king's highway, unde petit judicium & retorn' equæ; 
cordingly, the plaintiff replied, quod cognoſcere non debet; for that the 
nd = ied taking was in the king's highway, & hoc petit quod inquiratur 
* per patriam. The defendant demurred, and concluded, et ut prius 
petit judicium, & quod narratio pred” caſſetur; and the plaintiff 
joined in demurrer. The whole Court agreed, that all the matter 
of conuſance in the plea was waived by the abſque hoc, and the 
conuſance in a different place from where the declaration lays the 
taking is in truth matter only proper in abatement ; but the con- 
_clufion turning it into an avowry makes it a plea in bar, as all 
avowries are, and final judgment is always given upon —_— if 
toe | ey 
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Replevin, "2 
they go for the avowant. They alſo agreed, that where matter 
in abatement is pleaded in bar, and concluded in bar, judgment 
final ought to be given. And that the concluſion to the de- 
murrer, viz. unde petit | pe rig prius) was well enough, and 
according to the coneluſion of the plea in bar; and that the ſub- 
ſequent words, viz. (et quod narratio caſſetur) being inconſiſtent, 

Fr | be rejected; and ſo judgment in C. B. was affirmed in B. R. 
— 6 Mod. 102. Hill. 2 Ann. Croſſe v. Bilſon. 

5 7. In replevin, if defendant will take advantage of a variance in 
8 | the place where the taking is laid, from that in which really it was, 
he muſt plead it in abatement, and begin either petit judicium de 
breve, or de narr* quia dicit, the cattle were taken in ſuch a place, 


ha abſque hoc, that they were taken in the place in the declaration. : 
And where he comes, et pro return habendo, diſtinctly fays, he 

9 avows the taking in the place mentioned in the inducement of 

i his traverſe, damage feaſant, or for rent, &c. to this no anſwer is 

mT? to be given, but all is to depend on the plea in abatement, and 

8 it is a proper concluſion in replevin to ſay, unde petit judicium 

oh & return” averior*, without ſaying any thing of damages, for they 


are given by the ſtatute; per Holt Ch. J. 6 Mod. 103. Hill. 2 
Ann. B. R. in caſe of Croſſe and Bilſon. 
(C. a) Pleadings. Property pleaded in the Plain- fg. 
—_ 4 . SEW] (F. a) (F. 3 
tiff or a Stranger, in what Caſes, and claimed at (43) pl: 
what Time. | (6.3)-{8.9) 
pl. 2. 3. 


I. A FTER avowry made by the defendant in replevin, he 
cannot claim property. Br. Gage Deliverance, pl. 24. 
Cites 20 E. 4. 11. | | | 
2. It is no plea in treſpaſs that property of the goods was to the 
- plaintiff, &c. Contra 1 replevin, quod mirum / for it ſeems to B.. ho 7 
be no plea in the one nor the other; but it is a good plea for the paſs, pl. 4. 
defendant in replevin to claim property, but to ſay that it is in the 843 * 
plaintiff, is no plea as I think; for he cannot have replevin with- C. ia re-. 
out pro or ſpecial poſſeſſion. Br. Pro I. 3. cites 27 plevin it isa 
A eee eee 
property is to the plaintiff, and to a ranger, and where there be t plaint iS, that the property is to 
one of them, Co. Litt. 145» b. | : > 


3. In replevin, the defendant pl-ads property in himſelf, and not Wildman * 
to the plaintiff, upon which the plaintiff 2 — — this 3 8 
lea amounted to the general iſſue, as in treſpaſs ſuch plea does. C. but there 


er Hale, this may be pleaded in abatement, or in bar, The the pleawas 
that the pro» 


general iſſue in replevin is non cepit, and upon that iſſue, property perty was bn - 
cannot be given in evidence; but if defendant pleads property in a 4 franger, 
ſtranger, then it is proper to conclude in abatement. But in this 2 
caſe, the defendant ſhould regularly have claimed a property in the in the plain- 
country, and then the ſheriff could not have delivered them, but tif, as. 


the plaintiff muſt have brought his writ de proprietate pr _ Ho aghy 
| 7 : | ut 


- ; * | - 
25 | © Beplevin. 
for the de- but yet this plea ſerves as an avowry, and the defendant ſhall havg 
4 | fendant—2 a return. Vent. 249. Mich. 25 Car. 2. B. R. Wildman v. 
J — — Norton. 8 | | | 
1 u d. that in the caſe of Wit. pMan v. North, the plea was property in the defendant, as it is 
+8 reported in Vent. 249. and not property in 2 ſtranger, as Levins reports. | | 
In replevin, &c. for taking two heifers, The detendant pleaded that at the time of the taking, 
| &c. the property of them was in one F. B. abſue hoc that the Broperty of them was in the plaintif, 
et boc paratus eft verificare unde petit ſudicium (1 prædict' R. P. actionem ſuam prædict' inde 
verſus eos habere ſeu manutenere debeat, et petunt etiam retorn* averiorum ſibi 2 judicari, &c. 
Upon demurrer, it was adjudged, that this was a good plea in bar, and that the defendant ſhould 
have return without any ſpecial! ſuggeſtion for that purpoſe. Carth. 398. Paſch. 9 W. 3. B. R. 
Parker v. Mellor. —12 Mod. 122. S. C. And the Court at firſt held, that F4 the defendant 
pleads property in himſelf, he may pray a return; but if it be in a ſtranger, unleſs he has the cuſ. | 
tody by bailment, and ſo makes a ſpecial avowry ; it is a queſtion, whether he can have a return. 
But afterwards this term, adjudged the plea was good, though he had made no avowry at all, 
becauſe he had the firſt 22 and it was not reaſonable the plaintiffſhould retain, having no 
pro ; and fo adjudged- that he ſhould have a return. — Ld. Raym. Rep. 217. S. C/ ac- 
cordingly. Ibid. lays the S. P. was reſolved Paſch. 10 W. g. B. R. in caſe of Parſel v. 
Strimſhaw. -But 2 Ld. Raym. Rep. 983. Marg. cites it as Parnell v. Scimſhaw. 
So where the defendant in replevin pleaded in bar, that the property guoad ſome of the goods 
taken war in the defendant, and traverſed the property's being in the plaintiff, and quoad fome/other 
of the goods, he faid that the property was in FJ. S. and traverſed its being in the plaintiff, t hoc 
paratus eſt verificare, unde petit judicium ſi predia” quer. actionem ſuam habere debeat, &c. and 
prays a return, &c. Upon a demurrer, it was objected, that property in a ſtranger ought to be 
pleaded in abatement, and not in bar; but Curia contra, and that the law is otherwiſej for it 
utterly deſtroys the plaintiff's action, and whether the defendant or a ſtranger has the property, it 
is all one to the plaintiff fince he has it not. 1 Salk. 5. pl. 12. Mich. 1 Annæ. Preſgrave v. > 
Sariders.———6 Mod. 81. S. C. And Holt Ch. J. ſaid, he remembered to have heard Hale 
make the difference, that if property be pleaded in defendant, it may be either pleaded in bar or 
- abatement; if in a ſtranger, only in abatement ; but that upon great deliberation, it had been held 
&nce, that there was no difference at all, for both might be pleaded in bar, according to 2 Cr. 519- 
*SACKILD v. SHzToNn. And judgment was, plaintiff mil capiat per Billam, and return awarded 
per Cur. * Cro. J. 519- pl. 1. Hill. 16 Jac. B. R. SatxoLd v. SK ZI Tom, but 8. P. 
does not clearly appear. — ut 2 Roll. Rep. 64, 65. SaLIKIII v. S#ELTON, 8. C. ad- 
judged ; and reſolved that the deſendant has election to conclude his plea either in bar or abate- 
ment. 


It was agreed 6 Mod. 10g. Hill. 2 Ann. B. R. in caſe of Cxogesx v. Bix so, that in replevin 
the defendant is both actor and defendant. As defendant, he may abate the plaintiff's writ, which 
it were vain for him to do if he could not have a return; and therefore he muſt proceed from bis 

in abatement to make conuſance; for his action being a claim of right to diſtrain, he ought to 
make title to it againſt the plaintiff in the replevin, who claims property in the diſtreſs. Yet this 
tule would be explained; if defendant, in replevin, claims property in himſelf, he ſhall have return 
; without conufance, becauſe his plea deſtroys the plaintiff's tile. So if he ſays property in a ffran- 
ger, and makes no conuſance, 'if that matter be admitted by the plaintiff, there ſhall be a return 
i without conuſance; for in that caſc, by the admittance, the plaintiff's property is deſtroyed ; but 
i all pleas that do not ſhew the property out of the plaintiff, there muſt be a conuſance made, and the 
plea is what only is anſwerable, and not the conuſance ; for to traverſe that would be a diſcon- 


tiauance. 


nnr f =y ine 


* 


N 4. In replevin, where the defendant pleads property in à ftran- 
7 ger, he muſt after his plea make his * thus, et pro retorn 
| I 26 J habend. idem, the defendant dicit quod, &c. and ſo Fn forth parti- 
| cularly why he took. the goods; for if a verdict 5 or him, he can- 

not without ſuch ſuggeſtion entered upon the roll have a return. 
2 L. P. R. 454. 


(D. a) Pleadings by Que Eftate. 


1. FN replevin, the defendant made conuſance as bailiff of J. &. 
I the plaintiff ſaid that F. N. — . 3 4 the 
ſeigniory releaſed to M. N. que eftate this plaintiff has in the tenancy, 
Fey | | 70 


Replevin. 26 
1 Bold by leſs ſervices ; Norton ſaid, the plaintiff ought to ſhew how 

he has the eſtate of M. N. But Shard. faid, he is tenant of the 

land, and you have accepted him by your conuſance, therefore he 
need not to ſhew how he has the eſtate, by which the other pailed 

over. Br. Que Eſtate, pl. 17. cites 24 E. 3. | 


& 2. In replevin, the defendant avowed becauſe J. N. was lord, 
44 and was ſeiſed by the hands of W. N. then tenant, 8c. of ſuch ſer- 
e. vices que eſtate of the ſaid F. N. in the tenancy the plaintiff has; and 
Id the defendant as bailiff to the lord, avowed, &c. and a good avowry 
oy per judicium, notwithſtanding that he conveyed to the plaintiff 
& + by a gue eſtate without ſhewing how, &c. For this is the title of 
n. the 1 to the tenancy, and not his own title to the ſeigniory; 
ta for this cannot be conveyed by him by que Eſtate in the ſeigniory, 
e- without ſhewing how, by 34 H. 8. quod nota. For the Ke 
v. is here in demand, and not the tenancy, quod nota. Br. Que 
4s Eſtate, pl. 2. Cites 3 H. 6. 11. * 
er 3. In replevin, ſee que eſtate of the part of the plaintiff; for 
00 the defendant avowed for rent- charge given to his anceſtor in tail, 
4 and the plaintiff ſhewed, that after the gift T. anceſtor of the defen- 
it dant, whaſe heir, &c. _— —— of the land, out of which, &c. in 
it fee, and thereof infeoffed N. with warranty in fee que ęſtate he has, 
1 and permitted without queſtion; (the reaſon ſeems inaſmuch as 
or after avowry made, the defendant is become actor, ) and the plain- 
tiff thereto pleaded in bar. Br. Que Eſtate, pl. 20, cites 21 fl. 
Ce 0 541 
. 5 4. In replevin, the defendant avows, the plaintiff replies in bar 
d- to the avowry, and ſays, that King James was ſeiſed, and granted 
i to Sir N. B. who granted to F. S. Que eſtate by diverſe mean 
in aſſignments came to F. D. and he put in his beaſts; to which a 
ch emurrer, and ruled for the avowant; for the plaintiff ought to 
4 bew that he put in his cattle by the licence of F. D. and hould 
js therefore derive a title to bim. And though it was objected, that 
rn here is an eſtate pleaded in a third perſon, paramount the title of 
-e the avowant, and therefore the mean aſſignments after not neceſſary 
wt to be ſhewn; yet the Court was of a contrary opinion, cauſa qua 
he ſupra, and gave judgment for the avowant. Skin. 303, 304. 
FE M. B. R. Tucker v. Hodges. FA 


Mich. 3 W. & 


2 Good, or Neceffary Se (4. ) 
in what Caſes. N 


1. f 1 replevin, the plaintiff counted of taking ſuch a day, and the 8. P. Br. 

| defendant avowed in the ſame place, and at another day, for _ _ 

damage fraſant in his ſeveralty, and the plaintiff ſaid that he had = E. 3. 10. 

common there, and no plea; for it ſhall be intended now that the [ 27 } 
taking was the ſame day that the defendant avowed ; and the reaſon 
ſeems to be, becauſe the count is only ſuppoſal, and the avowry 
matter in fact, by which the plaintiff ſaid that he took it the day 
Pt Be 0 at which dey. be bad comme there; and wes 
| ered, 


E. 0 Dang. Ten 


27 Replevitr, 
ſuffered, becauſe the defendant had not traverſed that it was the 
common of the plaintiff this day; for it may be the common of the 
plaiatiff at the day of the count, and the ſeveralty of the defendant 
at the day of the avowry, by which the plaiptiff maintained that 
he took the day that he counted, priſt, and the other e contra, and 
ſo ſee the day traverſable. Br. Traverſe per, &c. pl. 37. cites 43 


; =, 8 ; | 
2. Replevin ſhall not be ſued by 3 of ſeveral beafts, where they 
baue ſeveral properties; but it is a lea that the one has pro- 


perty in one 3 abſque hoc that the others have any thing; and 
ſo of the others; and the writ ſhall abate. Br. — pl. 12. 
cites e 4. 16. 
3. Replevin; defendants ſaid, that upon the plea in the county, 
it was returned averia elongata, by which 4 cows of the defendant 
were delivered to the plaintiff in withernam, and that he gaged de- 
liverance of the withernam. Per. Aſcue Juſtice, it does not appear 
before us of record, that ſuch withernam was awarded, therefore 
he ſhall have deliverance by ſuggeſtion in the Chancery, Per 
Newton Ch. J. when we are made judges of the plea, by the re- 
cord of the principal, then we are judges of the acceſſary; by which 
Markham ſaid, that he took the beaſts the 24th of Auguſt, as is de- 
_ elared, of which taking he has brought his action, and ſuch a day 
after the defendant took other beaſts of the plaintiff s, and ſhewed 
when, and he ſued replevin in the county, and it was returned averia 
elongata, of which eloignment the withernam was awarded ; 
ebſque hoc, that the withernam was awarded of the beaſts taken the 
24th of Auguſt ; and note, that after, nothing was entered of all 
this matter, but only the declaration, and fo it is admitted that the 
ſheriff may award withernam in the county. Br. Gage Deliver- 
ance, pl. 9. cites 21 H. 6. 40. | ” 
4. In avowry for 205. of rent-ſervice, the plaintiff ſaid that he 
beld by 10s. abſque hoc, that he beld by 20s. and as to the 108. rien 
arrear, and to the other 10s. not ſeiſed unleſs by coertion, &c. and an 
ill traverſe, &c. For it implies double matter, by which the tra- 
verſe was ouſted, and the reſt of the plea ficad ; quod nota, Br. 
| Avowry, pl. 121. cites 30 H. 6. 5. | 
Br. Avow= F. In replevin, the defendant avowed in 3 acres parcel of 1000 
_— T. acres, whereof he himſelf is ſeiſed in fee, as of his proper ſoil, and 
for damage feaſant avowed, the plaintiff faid that be is ſeiſed of 
800 acres in the ſame vill in fee, other than thoſe the defendant bas 
whereof the place is parcel; abſque hoc, that the place where, &r. 
is parcel of the 1000 acres ;, and the opinion of the court was, that 
it is not a good traverſe to ſay that not parcel, but gn if it 
was the ſoil of the defendant or not; for it may be parcel of the 
800 acres.at one time, and e contra at the time of the taking ; but 
he ought to anſwer if it be the ſeveral ſoil of the defendant or not; 
quod nota bene. Br. Traverſe per, &c. pl. 197. cites 5 E. 4. 117. 
6. Treſpaſs de parco fracto, and taking his beaſts ; the defendant 
ſaid, that F. N. ſued replevin to the ſheriff of the ſame 2 and 
be made warrant to the defendant to make deliverance, who fou 


the park open, and made deliverance, judgment, &c, and the plain 
25 #1 


; 
| 
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Replevitt. 27% 
HF ſaid that the property of them was to V. p. and he took them 
for damage feaſant, abſque hoc that the property was in J. N. and 
a good replication without traverſing the poſſeſſion 3 for notwith- 
ſtanding that replication lies of beaſts in cuſtody, yet it is a good 
plea prima facie, till it be ſhewn that J. N. had them in poſſeſſion 
or cuſtody. Br. Replication, pl. 54. cites 21 E. 4. 66. 
7. In replevin, the defendants made conuſance as bailiffs to A. 
for rent 5 upon a leaſe for liſe, the plaintiff replied, that 2 
ftrangers had a right of entry into the place where, &c. and that N= 
the ſaid 2 defendants by their command entered and took the cattle [| 28 ] 
damage feaſant abſque hoc, that they took them as bailiffs to A. and 
upon demurrer it was objected, that by this means the intent of 
the party ſhall be put in iſſue, which no jury can try, but only in 
caſe of recaption ; but it was adjudged the traverſe was well taken; 
Le. 50. pl. 64. Paſch. 29 Eliz. C. B. Buller's caſe, 
8. In repleyin the defendant avawed for damage feaſant in his 
freehold ; the plaintiff replied, that lang before the defendant had 
any thing he himſelf was ſeiſed, until by A. B. and C. diſſei ſed, 
againſt whom he brought aſſiſe, and recovered; and that the eſtate 
of the plaintiff was mean between the aſſiſe and the recovery in it. 
The defendant rejoined, that long before the plaintiff bad any thing; 
one G. was ſeiſed, and infeoffed him; abſque hoc, that the ſaid A. 
B. and C. or either of them, had any thing in the ſaid lands, at the 
time of the ſaid recovery, Walmſley J. was of opinion, that the 
bar to the avowry was not good, becauſe the plaintiff did not 
allege therein, that A. B. and C. were tertenants at the time of 
the recovery, which ought to be ſhewed in every recovery, where 
it is pleaded; and then when the defendant traverſed that which 
was not alleged, his traverſe is not good. But Windham con- 
trary ; for the aſſiſe might be brought againſt others as well as the 
terteriants; as againſt diſſeiſors, and therefore the plaintiif need 
not ſhew that A. B. and C. were tertenants at the time of the ' 
recovery, and alſo the traverſe here is well enough. Le. 193, 
pl. 277. Mich. 31 & 32 Eliz. C. B. Rigden v. Palmer, „ 
9. In replevin the defendant ſaid, that he had property in the See (C. 2) 
beaſts ab/que hoc, that the property was in the penny, and ſo Pl. 3 
prayed judgment of the writ, and it was found for the plaintiff; it 
was moved in arreſt of judgment, that there never was ſuch a tra- 
verſe as this, that the plaintiff had not property, but only that the 
property was in the defendant ; and 2dly, the concluſion of the 
, plea is not good, for he ought to de to the writ and not to 
the action. Hobart ſaid, that two men may have ſuch property in 
the ſame thing, that every of them may have a replevin; and 
Hutton ſaid, that when the defendant in the replevin claimed pro- 
perty, he ought to conelude to the action; and Hendon Serjeant 
being only at the bar, and not of counſel in the caſe ſaid, that the 
book of entries is, that he ſhall traverfe the property of the plain- 
tiff, as in the principal caſe, Hutton J. ſaid, that this was never 
ſeen by him; but they all agreed that this being after verdict, 
judgment ſhall be given for the plaintiff, Winch, 26, Mich. 19, 
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6 | Replication and Bejoinder. 


(F. a) Judgment. How. 


1. I replevin by judgment for the defendant te have return, the 

defendant ll not have ſcire facias to have the rent or ſer- 

vices, for which he made avowry ; for the judgment is only of the 

return, by which he may retain the cattle till he be paid, and if 

| they die in pound, he has no remedy but to diſtrain de novo. Br. 
b Judgment, pl. 100. cites 21 E. 3. 22. | 

4 2. If the ſheriff in replevin returns that the defendant claims pro- 

perty, and the proprietate probanda iſſues, and is found for the de- 

| fendant, the plaintiff ſhall take nothing by his writ. Br. Reple- 

I vin, pl. 15. cites H. 4. 27. | 


For more of Replevin in general ſee Abowrp, Diltreſs, Kent, 
and other Proper Titles. | 
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(A) Replication. Plea at large; where it muſt ſet 
| forth a title at large. 


1. PLEA at large is where the plaintiff in his replication 
a med-lles not with the defendant's bar. As to ſay that a 
ſtranger was ſeiſed, and enfeoffed him; or, that his father was 
ſeiſed, and died ſeiſed, and ſo he was ſeiſed until, &c. not ſhewing 
a the deſcent to be after the defendant's title. Heath's 
ax. 70. ; 
Heath's 2. In treſpaſs of ſpoiling his graſs, the defendant pleaded, That his 
Max. 70. Pier venta coy tft 1 Ke took = graſs modo & forma; 
9 8 Priſt; and was not ſuffered to have this general averment without 
ſhetoing how it was his graſs, by which the Rlaintiff ſhewed title. 
Br. Replication, pl. 15. cites 3 75. II. | | 
3. In treſpaſs the defendant ſaid, That he leaſed to J. M. for lifes 
who aliened in fee to the plaintiff, by which he entered, and a good 
replication for the plaintiff, that J. M. ne aliena pas, without m_y 
I tiile, or ſhewing how he has intereſt ; for he has intereſt by his poſ- 
| ſeſſion againſt all except the defendant; and when the — 


» 


Replication and Rejoindef, 29 
has ſhewn title, it ſuffices for the plaintiff to deny it, quod nota z 

and fo it ſeems that the plaintiff in treſpaſs need not make title ; 

contra in aſſiſe. Br. Replication, pl. 8. cites 40 E. 3. 5. 

4. In treſpaſs upon the ſtatute of 5 K. 2. ubi ingreſſus non datur * Heath's 
per legem, the defendant ſaid, That his father was ſeiſed in fee, and diss >. 
in -off-d two in fee, and the one died, and the other ſurvived and Where . 
leaſed to the defendant at will, and gave colour to the plaintiff, and a plaintiff is 
good plea, and the plaintiff ſaid for replication, That one A. a eee 
ftranger was ſeiſed, and died ſeiſed, and the land deſcended to M. who auſwer the 
was mother of the plaintiff, which M. dyed, and the plaintiff entered, bar of the 
upon whom the defendant entered, and no plea per tot. Cur. For 1 
though in aſſiſe upon bar at large the plaintiff may make title at n 
large, and not meddle with the bar, yet in action of * treſpaſs, nor ing plead at 
in any other action, a man ſhall not make title or replication at 3 5 
large, but ought to confeſs and avoid the bar, or traverſe it, quod ing che bar: 


nota. Br. Replication, pl. 7. cites 34 H. 6. 22. which is (in 
a manner) 


altogether in an M¶ſe, where a general bar with colour, is pleaded ; and not in entry in nature of - 
an aſſiſe, nor other action. Heath's Max. 69. cites 34 H. 6. 46. 

Where the defendant in treſpaſs doth plead his freehold, the plaintiff is to traverſe the ſame, or 
to convey a title to himſelf, and allege a dein and regreſs, and the treſpaſs mean, Heaih's 


Max. 71. cites S. C. and 3 and 4 Mariz, D. 134. 


5. The defendant in ?reſpaſs pleaded his freehold; to which the 
plaintiff replied, that long time before the defendant any thing had in 
the franktenement F. S. was ſeiſed, and leaſed to him for years; and 
ſo he was poſſeſſed until, &c. and holden a good plea, Heath's 
Max. 70. cites 41 E. 3. | 

6. The defendant in zreſpaſs for taking a ſhip, pleaded the gift of 
the plaintiff; and the plaintiff would have replied, that he took his 
ſhip, priſt, and ill; and after would have added that to his plea, 
abſque hoc, that the ſhip was the plaintiff” s tempore dont, and ill alſo; 
and laſtly, would have pleaded, that tempore doni the ſhi was Alice 
at Stile's, and was not ſuffered ; wherefore he added to his plea, [ 30 7 
that (after the gift Alice gave the ſame unto him, and ſo he took his 

| ſhip, and that held a good plea, and the defendant rejoined, that it | 
was the ſhip of the Naintiff at the time of the gift, Heath's Max. 


ion 71. cites 42 Ed. 3. 2. 

t a 7. If the replication be againſt an act of parliament, recovery, or 
as matter of record, the title muſt be ſet forth ſpecially, & de puiſne temps; 
ng ſo 10 Aſſ. 23. of a warranty; but againſt a matter en fait, the 
h's plaintiff may well ſay, that after his father was ſeiſed, and died 


iſed, without ſhewing how. Heath's Max. 72. cites Fitz. Abr. 
and Bro. Abr. Tit. Replications and Titles. 
8. If the title be before the fine or recovery, it may be general, 
Heath's Max. 72. cites 47 Ed. 3. 13. | 
9. The defendant in trefpaſs pleaded a gift in tail by the king; 
and the plaintiff replied, ne dona pas; and good. Heath's Max, 
72. cites 18 Ed. 4. 10. | | 
o. And where the defendant gives to the plaintiff a title, and in 
| bis plea deflroys the ſame, the plaintiff may maintain or traverſe that 
matter without other or further title, Heath's Max. 72, cites 9 


Ed. 4. 46, | 
| > "ol 11, Abd 


* 


30 Replication and Rejoinder. 

11. Aud where the defendant in treſpaſs made title by a gift in 
tail of a firanger, the plaintiff replied, that he was _ until the 
defendant did the treſpaſs, and traverſed the gift in tail; and good, 
although his title was but of his own poſſeſſion. Heath's Max. 72. 
Cites 40 Ed. 3. 5. and 3 Ed 4. 18. | | 

12. The defendant in a replevin avowed, that B. was ſeiſed, and 

let te him for years; to which the plaintiff replied, that antequam B. 
aliguid habuit, A. was ſeiſed and let ta C. whoſe eftate the plaintiff 

had; and doubted, whetner it were not a mere title, as before at 

large, becauſe he doth 19 way encounter with the auawry, nor 

confeſs and auoiid the ſame, but only with the word -anteguam 
Heath's Max, 70. cites 1 & 2 Maiiz, D. 171. 


(B) Good. Where they muſt tend to a proper Iſſue, 


and what 1s a Proper Iflue. 


1. TN af of rent, the defendant pleaded grant of the rent by A, 
uncle of the plaintiff whoſe heir he is, &c. with warranty to 
this defendant for 10 years, and ſo is n e in the plain- 
"uf judgment if he ſball have aſſiſe during the term. And the 
plaintiff” replied, that he never had ſuch uncle; and admitted for a 
good replication, by which the defendant durſt not ſtand to it, but 
waived this plea, and pleaded nul tort, Br. Replication, pl. 30. 
cite 44 Afi 1. | | | 
2. In præcipe quod reddat, if the tenant pleads that the deman- 
dant has entered after the laſt continuance, and the demandant replies 
prift, that he did not; this does not make iſſue, unleſs the tenart 
rejoins prift that he did. Br. Replication, pl. 50. cites 9 H. 6. 58. 
And Brooke ſays, ſee more of this Libro Intrac. placitor. 


3. In treſpaſs the defendant pleaded his franktenement, and the 


plaintiff replied, that he was ſeiſed, till by the defendant 7 ed, 
Apen whom be re-entered, and the treſpaſs meſne between the diſſt iſiu 
and the re-entry, the defendant rejoined, that his father was ſeiſed, 
and died ſciſed, and he entered as heir, and this eftate continued tif 
the treſpaſs, abſque hoc, that he diſſeiſed the plain 3 and it is 
awarded tnat all this is only a traverſe of the diſſeiſin, and yet all 
was entered ex gratia Curiz. Br, Replication, pl. 19. cites 21 


' H. 6. 13. 

31 J 4. In treſpa 5 or falſe impriſonment, if the defendant juſtifies, inaſ- 
[ much as the 2 had poiſoned F. S. it is a good replication. that 
4 did ns Poiſon the ſaid F. S. per Cur, Br. Replication, pl. 57. 

Cites 5 H. 7. 4. 
For intref- 5. In treſpaſs, the defendant ſaid that T. S. was ſeiſed in fee, and 
255 eg znfeoffed bim, and gave colour, the plaintiff ſaid that before this his 
fas that A. predeceſſor was ſeiſed in fee of the manor of C. of which this land is 
was ſeiſed, parcel demiſable by copy, and leaſed it to the ſaid T. S. by copy for 70 
— mag 1 of the leſſir; and after the leſſor died, and this plaintiff was made is 
gives colour, ſucceſſor, and entered into the manor, and was feiſed till the ſaid 
it is #9 good T. S. ſeed the defendant. And it was held per Cur. that this 

r 


aer 72. is no good replication; for he ought to ſay that he entered into = 
n lanory 


* 


| o (6. Nena 


3 


= nne 


and the ſame be duly proved by A. D's confe 
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manor, and was ſeiſed till T. S. diſſeiſed him, and infeaffed the de- 2 5 
fendant ; for though the entry of T. S. implied a diſſeiſin, yet in 45 ed 
pleading he ought to allege expreſsly how he entered, and by what and be en. 


title; quod nota. Br. Replication, pl. r. cites 27 H. 8. 4. tered as heir, 


and was 


ſeifed till A. entered and infegffed the defendant, but ſhall ſay that he was difſeifed &y A wha in- 
fenffed the defcadami; tor ue may be joined upon difſeijin, but net upon an entry, it he entered, or 
not, and ſhall not ſhew by what title ; quod nota, Ibid, 


6. Scire facias againſt K. R. adminiſtratrix, upon a judgment Heilt. 33 & 

againſt her for a debt due by the inte/tate, the defendant pleaded that os nf 
the inte/tate made a will, and B. his fon (an infant) executor, that Margery 
I was committed to the defendant, durante minore ætate. OR. 
That B. refuſed at the age of 17, and thereupon adminiſtration, &c. A _ 
was committed to IV. and that at the time B. &c. came of age the cordingly. 
defendant had fully adminiſtered all the eſtate which came to her: L Rep. 
the plaintiff replied, that at the time B. came of age devaſtavit d:verſa 5 judge 
bona ; but doth not ſay, that the defendant devaſtauit ; the defen- ment men- 
dant K. rejoined, that ipſa non devaſtavit ; and being found for the bioned. 
defendant, the plaintiff would have avoided it by an exception to 
his own replication, viz. that no iſſue was joined, becauſe it is not 
alleged in the replication that K. the defendant devaſtavit, but that 
devaſtavit and K. not named but by a parentheſis, But 3 juſtices 
conceived it ſhould be conſtrued, that K. devaſtavit ; for the was 
adminiſtratrix, and by intendment the other could not commit the 
waſte, and the rejoinder ſhews who was meant in the replication, viz. 
Præd. K. dicit, quod ipſa non devaſtavit. But Yelverton and 
Croke J. contra, that an intendment ſhall not make a replication 
good. But by the opinion of the other 3, judgment was given for 
the defendant. Cro. C. 79. pl. 2. and 93. pl. 18. Mich, 3 Car. 
C. B. Oxford v. Rivett, = 


(C) Where good, without maintaining the Writ. 


J. RESPASS of breaking his cliſe the 1/4 day of May, anno 
8, the defendant pleaded feoffment of the plaintiff the 415 
day of May anno prædicto, abſque hoc, that he was guilty before the 
4th day; and the plaintiff ſaid that he ne infeoffa pas. And per 
Brian, this no good replication without maintaining the writ, but 
Littleton, Pigot, and Nele J. contra. Br. Replication, pl. 22. 
Cites 15 E. 4. 22. | | | 
2. If in debt upon an obligation, the plaintiff makes a replication 
as certain as the words of the condition, though not ſo certain as the 
cafe ſeems to require, yet it is good; as where the condition was, 
that if A. D. an apprentice, ſhould waſte 7205 the plainti fs goods, 
ion, or otherwiſe, then 
the obligor would make him ſatisfaction, the defe daut pleaded 
that no proof was made, &c. The plaintiff replied, that A. D. ( 32 J 
had received, in Flemiſh coin, of his, to the value 2 3000f. and 
that he had imbezzled and waſted 400l. wy 6 aud that he confeſſed 
it by writing under his hand, and that he gave notice 10 the 
| © D 3 obhgor, 
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ebligor, &c, Upon demurrer it was objected, that the replication 
was ill, becauſe the plaintiff had nat ſhewed to whom the confeſſion 
was made ; yet by the greater opinion, it was held good enough, 
becauſe it anſwered the words of the condition. Hob. 92. pl. 126. 
Gold v. Death. | 
Ibid. 103, 3. Debt upon bond, conditioned, that the defendant ſhould give the 
The report- xs. 4 a true account of all ſuch money and goods of M. N. deceaſed, 


bong; as ſhall come to his hands; and upon ſuch account ſhall make an 


the Court equal dividend, and pay the plaintiff his proportion there; the de- 
laid, the re- fendant pleaded, that no money or goods of * ran V. N. came to 


—— enim his hangs, & c. The plaintiff replied, that à filver bow! of W. N. 


well con- came to his hands, et hoc paratus eſt verificare. Upon demurrer 
cludes, and it was argued, that this replication was ill, becauſe the plaintiff had 


eo, hy aſſigned no breach of the condition; for tis not ſufficient for him 


rum vide- to ſay, that goods came to the defendant's hands; but he ought far- 


—— 5+ ther to ſet forth, that he did not make a dividend, as in action of 


ed to him, debt upon a bond of award, and the defendant pleads, nullum ar- 
that the re- bitrium, tis not ſufficient for the plaintiff to reply and ſhew an 
phc2uon, s award, but he muſt aſſign the breach to maintain the action; be- 


ms ſides, the concluſion of this replication is ill; for the defendant 


111, but well having pleaded, that no goods came to his hands, &c. and the 


—_ wag plaintiff having replied, that a ſilver bowl came to his hands; here 


and that the is a negative and an affirmative, upon which an iſſue might be 
books cited joined; and therefore the plaintiff ought to have concluded to the 


1 country. To which it was anſwered, that * in no caſe but in that 


plaints be of an award the plaintiff is bound to ſhew a breach; and that is 


— himſelf 8 becauſe an award may be good in part and void in part, ſo as the 
ing counte 


os the de. Court may judge if the action be well brought; for perhaps it may 
fendam} be brought for a breach of that part which is void, and ſo no cauſe 


were full of action. But the Court delivered their opinions ſeriatim, that 


cn the replication was not good, for want of ſhewing a breach. But 


Lev. 226, the matter was referred to the counſel, and fo no judgment en- 
by name of tered. Saund. 102. Mich. 19 Car. 2, Hayman v. Gerrard. 
anv, 

Gerard, accordingly— Sid. 340. S. C. ſays, the Court held, that the defendant ſhould 
have judgment; for it might be, though he had the bowl, yet he had paid for it; and that Wind- 
ham j. doubted whether the replication was ill, becauſe the mutter of the replication is new, which 
may be anſwered by the other ide; but if it had been matter expreſſed in the condition, theie it 
ought to have concluded to the contrary; and that to this the others ſeemed to aſſent, —S. C. 
ciied arg. by counſel on both ſides. 2 Show. 359, 362. pl. 353- in the caſe of the Taylors Com- 
pany in Excter v. Clarke. —And in this caſe Shower, who argued for the plaimiff, and for whom 
judgment was given, laid down the following rules, viz. 1ſt, Whereſoever the bar is ill in ſub- 
tance, and the matter contained in it (were it well pleaded) is inſufficient to preclude the plaintiff 
from his action, there, though the replication be naught, yet judgment ought to be for the plain- 
tf; 'tig true, in Dr. Bownam's caſc, in 8 Rep. 120. tis there reſolved, that where by the plain- 
t:'s replicztion it appears the plaintiff has no cauſe of action, there he ſhall not have judgment 
though the bar be ill; but when the bar is inſufficient in matter, or amounts to a conteſſion of the 
point of action, and the plaintiff replies and ſhews the truth of the maiter to inforce his caſe; and 
an judgment of law ſuch replication be immaterial and idle, yet the plaintiff ſhall have his judg- 
ment; for when the count wants ſubſtance, no bar can make it good; ſo where the bar wants 
ſubſtance, it cannot be made good by a faulty replication, So is Dr, Bonham's caſe, and the ſame 
reſolution is in Mzz1at Tazatsuamn's cafe, 9 Rep. 110. where it is adjudged, that if the bar be 
iu ſu cient in matter, and the count be —_ although the replication be ſuperfluous, provided it 
contains no matter which impugns or deſtroys the plaintiff's action, though immaterial, yet the 
22 ſhall have his judgment; and ſo is LANs caſe, 8 Rep. 133- 2dly, Whereſoever the 
bar contains matter collateral to, or dehors the condition in avoidance of the whole action, or 
whereſoever any ſpecial, fingle, particular thing is pleaded, though it be ſpecified in the condition, 
in thele 2 caſes, we need not make an afſignrzent of any breach of tho condition in our — 


* 


„„ r 
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for any matter pleaded that would avoid the bond, or tends to avoid it ab initio, if ſuch bar be ill 
the plaintiff ought to have his judgment, be his replication what it will; bocauſe all ſuch kind of 
leas do, by implication, agree a non-per formance of the condition. 5 
„S. P. by Holt Ch. J. 1 Salk. 138 pl. 2. Paſch. 2 W. & M. B. R. in the caſe of Mzazpir 


Allen; which was debt upon a botiomree bond, The deiendant craved oyer; and the con- 


dition was, that if ſuch a ſhip returned within 10 weeks, and gave an account of the profits, then, 
c. The defendant pleaded, that the ſhip was loſt, and did not return, The plaintiff replied, 


the ſhip was not loit, et hoc petit quod NG per patriam. The defendant demurred, and 
ſhewed for cauſe, that no breach was a{hgned in the replications Shower argued for the defendant, 


that without® a breach the plaintiff had no cauſe of action, and the condition, by craviug oyer, is 


become part of the record, And he relied upon 1 Saund. 102. But the Court gave judgment in 
this caſe for the plaintiff, —-Show, Rep. 248. S. C. accordingly. 
L 33 3 


4. Debt on bond conditioned to pay 20/. within a month after 
the defendant's uſing the trade of a taylor in Exeter, and to leave 
the town on 40 days notice. The defendant pleads, that the bond 
is void, being in reſtraint of trade. The plaintiff replied, that it 
was delivered modo & forma, as ſet forth in the declaration. Ex- 
ception was taken to the replication, that it did not ſet forth any 
breach of the condition, and ſo no cauſe of action appeared. But 
the Court were all of opinion for the plaintiff; for that the matter 
pleaded in bar is merely idle and collateral, and admits a non- per- 

ormance as much as a releaſe. And judgment was given for the 
plaintiff by the whole Court, abſente Wythens. And upon error 
brought in the Exchequer-Chamber, the Court were of opinion, 
that the replication was well enough without alleging a breach, 
becauſe the plea admitted and ſuppoſed a non-performance. 
2 Show. 345 to 364. pl. 353. Paſch. 36 Car. 2. B. R. The 
Taylors Company of Exeter v. Clarke. | 


(D) Where good. 5 to Place. 


J. H who would have the viſue to try his deed in a foreign 


county ought to allege the place in his bar; for otherwiſe 


he ſhall not put it into his rejoinder. Br. Lieu, pl. 25. cites 21 


E. 3 10. | 
2. Where it is alleged, that M. bad iſſue X. in full life, or if Br. Repli- 
warranty and aſſets by deſcent in fee be pleaded in formedon, he en _ 
need not to ſhew where and in what place K. is alive, or where mage 33. a 
the aſſets lie, before that the other denies it, and then the other in 
his rejoinder ſhall ſhew the place; quod nota. Br. Lieu, pl. 34. 
Cites 24 E. 3. 64. 
3. Treſpaſs by F. againſi two, the ane ſaid, that the other was 


dead the day of the writ, &c. and the plaintiff ſaid, that he was 


alive and not dead, and prayed pais where the writ is brought, 


The defendant ſaid, that he died at D. and prayed pais there, and 
had it. And ſo ſee the place put in the rejoinder, and not before. 


Br. Lieu, pl. 28. cites 19 H. 6. 4. 

4. In replevin the defendant avowed in D. in a place called M. 
for damage feaſant where the plaintiff declared in à place calle 48. 
abſque boc that he took them in the place called S. prout, &c. and 
ſhewed that it was 100 acres of land, and demanded jndgme 41 
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the writ, and prayed return. The plaintiff ſaid, that the 108 
acres are known as well by the name of S. as by the name of M. 
and that the place called S. and the piace called M. are one and the 
fame place, and net diverſe, et hoc, &c. and to the plea pleaded by 
the manner, &. Br. Replication, pl. 31. cites 1 f. 7. 11. 

5. In treſpaſs if the defendant ſays, that the frauktenement of N. 


and he by his command entered, it is good without ſaying where the 


7, Mod. 97. 


©; but - 


miſprinted. 


L 34 J 


As in debt 
2por an c- 
ligation, 
where the 
condition is 


to perform 


covenants, 
and the de- 
fendant 
pleads per- 
formance, 
but pleads 
ill; and the 
plaintiff re- 
fiier, and 


command was made; but if the plaintiff traverſes the commandment, 
then the defendant by replication ſhall ſocu in what place the com- 
mand was given, and not before; quod nota. Br. Replication, 
pl. 34. cites 3 H. 7. 13. | : : | | 
6. The defendant pleaded, that he was an attorney of C. B. and 
ought not to be ſued elſewhere, abſque conſenſu. The plaintiff 
replied, that he did conſent and laid not a venue, and therefore bad. 
= Cur. 1 Salk, 4. pl. 9. Mich. 1 Annæ. B. R. Ode v. Nor- 
cliffe. 8 | | 


(E) Good. Though not anſevering Part of the 


' Defendant's Plea, or being io general. 
L. HERE the declaration is good, but the Bar is ill, and 


the replication is ill, and a demurrer is to the replica- 
tion, yet the declaration being good, and the replication in the 
principal caſe being only to avoid the bar, which being ill, and 
therefore no bar, needs not to be avoided; and the replication not 
being to intitle the plaintiff to the action, the replication was held 
ill, but yet that judgment ſhould be given againſt the defendant. 
But where the replication is to intitle himſelf to the action, and by 
the plaintiff's own ſhewing in the replication he has not any cauſe 
of ation, there judgment ſhall be againſt the plaintiff although the 
bar be ill. Cro. J. 133. pl. 4. Mich. 4 Jac. B. R. in the cafe of 
Gewen v. Roll. | 


"breach which 2 to be no breach, the defendant demurs, judgment ſhall be againſt the plaintiff; 


tor tne Court 


11 not intend any other breach or cauſe of action than he him{clf has ſhewn, 


which 1s not any; wherefore judgment ſhall be againſt him. Cro. ]. 133. pl. 4. Mich. 4 Jac. 
B. R. in the caſe of Gewen v. Roll. — S. C. cited 2 Show, 362. pl. 333 · | 


2. In treſpaſs for entering his cloſe and ſpoiling his graſs with 
his cattle, the defendant pleaded, that tempore quo, &c. the freehold 
of the place where, &c. was in F. T. and that he as his ſervant, 
and by his command, put in the cattle, The plaintiff replied and 
confeſſed the freehold to be in J. T. but that he long before, &c. 
had leaſed the cloſe to the 3 at will, who thereupon entered, 
and was poſſeſſed till the defendant did the treſpaſs ; and traverſed, 
that the defendant put in the cattle by the command of F. T. And 
upon demurrer the bar was adjudged good, and not avoided by 
the replication, which is ill ; — being by way of title, he 
does not intitle himſelf to any good leaſe at will, for he did not 
allege in fact any ſeiſin or poſſeſſion in F. T. out of which the leaſe 
gt will might be derived; and the defendant having made a good 

; | Juſtification, 
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"ſti fication, the ſame ought to þe anſwered by the plaintiff by a good 
i that E. — ſeiſed and leaſed to him at will. Yelv. 
147. Mich. 6 Jac. B. R. Witham v. Barker. N | 
3. Debt for rent upon a leaſe for years made by himſelf. The 
defendant pleaded, that the plaintiff nihil habuit in tenementis præ- 
dict. tempore dimiſſionis predict, The plaintiff replied, quod ba- 
buit, &c. and thereupon being at iſſue, and found for the plaintiff, 
and judgment for him, it was aſſigned for error, that this replication 
was not good; for he ought to have ſhewn what eſtate he had tem- 
pore dimiſſionis, ſo as the Court might adjudge, that he had good 


authority to demiſe, and the replying generally, quod habuit, &c. 3 


is not good, nor is any iſſue, and therefore the judgment erro- 
"neous: and all the Court held, that the replication was not good, 
and that the defendant might well have demurred for that cauſe ; 
but the defendant having joined iſſue, and the yerdict finding for 
the plaintiff, it is now an iſſue, and the verdict has made the repli- 
cation good ; for the Court is now aſcertained that the plaintiff had 
good authority and eſtate to demiſe, wherefore the judgment was 
affirmed. Cro. J. 312. pl. 12. Mich. 10 Jac. B. R. Gyll v. 
Glaſs. 


bonum titulum without laying what eſtate he had; and this was held to be ill on 
murrer. 3 Lev. 193. Mich. 36 Car. 2. C. B. Aylet v. Williams. 


4. Debt upon bond to perform an award, the defendant pleaded, 
that the arbitratsr made an award reciting a ſuit in Chancery be- 
tween the parties or ſuch a cauſe; and awarded, that the ſuit ſhould 
ceaſe, and that the plaintiff ſbauld land acquitted of all matters 
therein contained; and avers, that he did not further proſecute the 

aid ſuit. The plaintiff replied, that before the ſubmiſſion the de- 
fendant exhibited guandam billam in Chancery againſt him, and ſets 
it forth verbatim; and that after the arbitrament he exhibited ano- 
ther bill, ſhewing it verbatim; and avers, that they were both for 
one and the ſame cauſe, and that the ſame matter was contained in 
both; and ſo he was not acquitted. It was objected, that this re- 
plication was ill; becauſe he did not allege, that any ſubpena was 
ſued, nor that the defendant anſwered thereto, nor what became of 
it; and that the replication likewiſe ſaying, that he exhibited quan- 
dam billam, which is anather than is intended in the arbitrament, 
and therefore not good. And it was adjudged accordingly for 
the defendant. Cro. J. 339. pl. 5. Paſch. 12 Jac. B. R. Free- 
man v. Sheen, 


34 


Yelv. 227. 
S. C. ac- 
cor dingly, 
and takes 
notice, that 
the leaſe 
was not by 
indenture., 
—Jenk, 
340. pl. 97. 
C. — Co- 
venant was 
brought for 
rent on a 
deed in- 
dented, the 
defendant 
pleads, nil 
habuit in 
tenementis. 
The plain- 
tiff replied, 
quod habuit 
general de- 


* 


Roll. Rep. 
7. pl. 9. 8. 
C. accord- 
ingly; and 
that as to 
the guax- 
dam billam 
it was not 
good, be- 
cauſe the 
plaintiff 
might bave 
divers bills 
inChancer 
againſt the 
defendant. 
22 2 
Bulſt. gg. 
Trin. >, 
Jac. accord. 
ingly; and 
there pag. 
95. Dode- 
ridge J. ſaid, 


that quan- 


dam billam hu have been billam prædictam.— Brownl. 122. S. C. by the name of Freeman 


v. Shield. Adjudged. 


5. Treſpaſs for entring his cloſe and houſe at G. the defendant 
Juſliſſed by virtue of a warrant upon a capias utlagatum to him di- 
rected, to execute upon J. S. and it being commonly ſaid, that he 
was at the plaintiff*s houſe, he went in a foat-path through the cloſe 
to the houſe, and aſked leave of the plaintiff to enter, who gave it 
bim; and not finding J. S. there, he returned the ſame way. The 


plaintiff traverſed the licence; whereupon iſſue was Jo and 
. | | eing 


So where F. 
and his wife 
brought an 
action of 
battery and 
wounding 
of the wife 
in the coun. 
ty of Salop 
againſt B, 
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who plead. being found for bim, it was moved in arreſt of judgment, that the 
ed 2 juſtifi- plaintiff had not replied to the cloſe, and no iſſue was upon that; 
cation by ſo that all was diſcontinued. But all the juſtices held, that judg- 


warrant of 


the ſherif ment ſhall be given for that point which is found, and that the 
of 1 diſcontinuance for other was helped by the ſtatute of jeofails. 
— 06 8 Cro. J. 353. pl. 7. Mich. 12 Jac. B. R. Wats V. King. 


liter impo- | 
fur manus, &c. abſque hoc quod eſt culpabilisin Com. Salop, but anſwered nothing to the wound- 
ing; and verdict was given for the detcndant, and judgment; becauſe it was but a diſcontinuance 


upon the point of wounding, which is holden after verdict. Hob. 183. pl. 227. Frecſtone v. 


6. In treſpaſs the defendant 7u/iified, for that the place where 
was the freehold of F. Marguis of Winton, and by his command, &c. 

The plaintiff rep/ied, that it was parcel of the manor of A. whereof 
J. Marquis of W. was ſeiſed in fee, and levied à fine thereof to 
the uſe of himſelf and his wife for their lives, the remainder to E. 
Pawlett for 100 years, if he fo long lived; that after the death 7 
tbe huſband and wife the eee E. Pawlett entered and leaſed to the 
plaintiff for 21 years, who entered, &c. and averred, that E. was 
living; and it was demurred becauſe the replication did not anſwer 

nor confeſs or avoid the freehold of the marquis alleged in the bar. 
But all the Court held, that the bar being a bar at large, and the 
title in the replication being at large, his claiming but a leaſe for 
ears was a ſufficient and good replication without anſwering to 
the freehold; and ſo adjudged for the plaintiff. Cro. Car. 384. 
pl. NS ro 10 Car. B. - * — „ 48 
« Treſpaſs for taking and chafing 40 ſheep, by reaſon of which 
Sites 45 2 dicd. The defendant 2 — the place, 
&c. ts his freehold, and that he gently chaſed them, que eft eadem 
tranſgreſſio. The plaintiff replied, and juſtified for common there. 
The defendant rejoined by incloſure. The plaintiff demurred. 
It was objected, that the replication was ill, becauſe the plaintiff 
fays nothing as to the chaſing, for he ought to have traverſed it. 
But Twiſden ſaid, that the plaintiff relies by his replication upon 
the common, and waives the chaſing; and therefore *tis good 

enough; and with this agreed the whole Court. And judgment 
for the plaintiff, Raym. 185. Hill. 22 & 23 Car. 2. B. R. Anon. 
[ 36 J 8. Debt was brought on à bond, &c. the defendant pleaded, that 
it was given for money won at play; the plaintiff replied, that it 

was not given for money won at play; and upon a demurrer to 
this replication, it was inſiſted for the defendant to be ill, becauſe 
the plaintiff did not ſet forth that the money, or any part thereof, 
was not won at play, as the words of the ſtatute of 9 Ann. 14. 
are, viz, that all ſecurities, where the whole, or any part of the 
conſideration is for money won at play, ſhall be void. And the 
Court being of opinion that the replication was 100 large and un- 
certain, gave judgment for the defendant. 8 Mod. 57, 58. Mich. 

8 Geo. 1722, Coleborne v. Stockdale, 


(F) Neceſſary 
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(F) Neceſſary in what Caſes. 


. TY all caſes where the plea is in the negative, there need: no 
replication nor rejoinder ; but ſecus, if in the affirmat:ve. 
Brown's Anal. 10. | 
2. In aſſiſe, and in afliſe of mortdancefter, or juris utrum, if the In ſuch 


writs no 


defendant pleads a plea to the writ triable by the jury, there he ſhall har 

| | g plea ſhall be 
conclude over, if found that it be not to the points of the writ; and to the point 
therefore this makes iſſue without other replication, unleſs et que- of the writ, 


rens, vel petens ſimiliter. Br. Replication, pl. 58. cites 40 E. 3 
3.19. | E. g. 19. b. 
in a nota, 


3. In ward, the 8 pleaded fine to him and to the anceſtor, Heatb's 
and that he ſurvived, the plaintiff ſaid, = partes ad finem nihil Max. 73. 
habuerunt tempore, &c. but the anceſtor died ſeiſed. The defendant 3 = 
ſaid that the conuſor was ſeiſed in fee tempore finis, &c. And ſo aid it was 
note, that it is not a perfect iſſue without rejoinder. Br. Repli- once ad- 
cation, pl. 17. cites 7 H. 6. 20. 1 


| pleads quod partes finis nibil habuerunt tempore, &c. but one F. N. que eftate he has, be Hall ſays 
et hoc petit quæd inquiratur per patriam, and the other ſhall ſay et ipſe /militer, and ſhall not make 
any rejoiader. Br. Replication, pl. 43. cites 12 E. 4. 13,——5Ss of counterplea of voucher, that 
he who is vouched, nor any, &c. Ibid, ——Heath's Max. 73. cites S. C. 


4. Where the tenant pleads jointenancy with A. 75 the gift, and B.. Plead- 
feoffment of G. it is no plea, that he . was ſeiſed till G. entered 5 4 2 
and 7 the tenant, and A. upon whom he re- entered, and was ſeiſed 6. 43. S. C. 
till by the tenant alone diſſeiſed; for this entry cannot be intended 
a lawful entry; by which he ſaid that he was ſeiſed till by G. diſ- 
ſeiſed, who infeoffed the tenant, and A. upon whom he re-entered, 
and over, as above, &c. quod nota, Br. Replicatiou, pl. 20. cites 
22 H. 6. 

5. Where the demandant in præcipe quod reddat, counterpleads a Br. Fines 
voucher that the vouchee, nor any of his anceſtors, &c. never had any 3 
thing, he ſhall conclude, et hoc petit quod inquiratur per patriam, 8. C 
and the tenant ſimiliter; for the tenant ſhall make no other re- Heath's 
plication nor rejoinder to it, per Newton: and ſo fee, that in 8 
ſome caſe iſſue ſhall be good without replication or rejoinder. TER 
Quære; for none anſwered to it; but Lib. Intrat. agrees with 
Newton. Br. Replication, pl. 21. cites 22 H. 6. 

6. Where the defendant pleads fine, and the plaintiff avoids it Br. Fines, 


2 partes finis nihil habuerunt, nec corum alter habuit tempore - 87. cites 


evationis finis & de hoc ponit ſe ſuper patriam, the other ſhall only I 
ſay, et dictus querens [or defendens] ſimiliter, without other re- 1 
plication or rejoinder. Br. Replication, pl. 33. cites 3 H. 7. . 

7. Where error is aſſigned, that record is entered upon the jurata Heath's 
2 jurata inter A & B. ponitur in reſpectu hic uſque 15 Paſch, Mex. J. 


” 


cites S. C. 


c. and no entry is made, quod idem dies datus eft partibus prædictis [ ] 
hic, &c. the other need not to reply or rejoin, that the cuſtom of C. B. 31 _ 
is not to give ſuch idem dies upon the jurata; for B. R. and every 


| 
| 
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court of common law ſhall take notice of each other's uſages 
contra of particular uſage in cities and countries; note the diver- 


ſity thereof, Br. Replication, pl. 68. cites 2 R. 3. . 
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(G) In what Caſes there ſhall be one or more Re- 


plications. And in what Caſes one Replication 


ſhall go 10 feveral bars. 
Br. Deux I. 88 debt upon an obligation, to pay a leſs ſum at two days, the 
— _ 4.5 defendant pleaded two pleas to the two payments, and the de- 


4 80 & C. fendant made two replications to the two pleas, and was not ſuffered 
to have both, but was drove to the one; for if the condition be 
broken in part, it is broken in all. Br. Replication, pl. 14. cites 
14 H. 4. | 

Br. Quare * 5 uare impedit, if two preſentments are alleged, the deſen- 

Impedit, q P 6h 

FL 129 dant ſhall anſwer to both, but the plaintiff ſhall not reply to the 

aitesS, C. one; for the iſſue ſhall be upon the other only, and not upon both. 

| Br. Replication, pl. 42. cites 7 E. 4. 20. | 
In formedon in deſcender, the tenant to parcel of the tene- 
ments pleaded one fine, and to the reſidue pleaded another fine be- 
tween the ſame parties. The defendant [plaintiff] replied præcludi 
non; quia dicit quod pred. ſeperales fines minime proclam. fuerunt, ſe- 
cundum formam flat. H. 7. Anno 4 nec eorum alter. Exception was 
taken that the replication was not formal, becauſe he did not divide 
it into two parts, viz to anſwer to the matter in each bar, but had 
confounded them together with one anſwer, And it was the opi- 
nion of the Court, that this had been the better pleading, but the 
other which trenches to both fines and proclamatians, is good 
enough, inaſmuch as the defaults in effect are apparent, &c. D. 
181. b. pl. 52, &c. Paſch. 2 Eliz. Fiſh v. Broket. 

Lev. 287. 4. An indebitatus aſſumpſit, and inſimul computaſſet was brought 

4 5 _ by one merchant * for 33. &c. Gim due on Een 

noe plainly the defendant pleaded the ftatute of limitations; the plaintiff replied 

appear. Et that the money on the ſeveral promiſes, mentioned at the time of the 

adjornatur. . apo” . 
ſaid promiſes, became due, and payable upon trade between the plain- 


2 Keb. 622.7 N 
bl. 28. S. C. tiff and defendant, as merchants, and wholly concerned merchandixe. 


| 1 And upon demurrer it was inſiſted to be ill; for the account for 


the 551. was ſtated and agreed, and ſo became a dead debt, and 
conſequently out of the ftatute. And all the Court held it ill. 
And it was touched by the Court, that admitting the replication 
had been limited by the ſtatute, yet when the defendant had pleaded 
the ſtatute. to both the promiſes in the declaration, which was a 
good plea, prima facie, and the plaintiff made one intire replica- 
tion to the plea, and the replication is not good as to the indebita- 
tus aſſumpſit, though it had been ſufficient as to the inſimul com- 
putaſſet, yet being intire and ill in part, is ill in the whole, and 

- ought to be totally adjudged againſt the plaintiff, And the re- 
porter, who was counſel of the other fide, fays he thinks it ns 0 | 

8 au 
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fault in the replication. Quod nota. 2 Saund. 124. Paſch. 22 
Car. 2. Webber v. Tivill. 

5. Where the plaintiff has any manner of right, he may alledge 
it to ſupport his action; and where the defendant pleads but one 
Fact, there can be but one reply. 8 Mod. 58. Mich. 8 Geo. 1722, 
Arg. and judgment accordingly. Coleborn v. Stockdale, 


*(H) Replication. Aids Faults in the Plea, &c. Sce(L)pl.3. 
| In what Cafes. 


1. HERE a man pleads licence, and does not ſhew the place Se in other 
where, &c. and the plaintiff replies to it, yet this does caſes where 
. 7 ” . 7 , 
not make the plea good. Br, Replication; pl. 41. cites 6 E. 4. 2. =, UE 
terial point, unleſs it be upon a double plea, there iſſue taken upon the one ſhall aid the matier, 
Ibid. 1 


2. In debt the defendant pleads the releaſe of the plaintiff, and 
Jhews not where the releaſe was made, the plaintiff replies not his 
deed, and found with the plaintiff, The plea is made good by the 
replication, Mich. 18 E. 4. 17 a. pl. 19. Per Choke, 

3. If one pleads a double pla, and the plaintiff replies to it, and 
iſſue is taken thereupon, and found for the plaintiff, he ſhall have 
judgment; for now the plea is made good; per Brigges. Mich, 
18 E. 4. 17. a> pl. 19. 5 . 5 g 

4. In debt upon an obligation to deliver 20 as good cloths to the 
plaintiff in London, as are made in Il. in the county of G. the de- 
fendant pleaded performance of it ſpecially; and per Brian and 

Cateſby J. the plea is not good; for thoſe of London, where the 
plea is, cannot try it; the plaintiff ſaid that he delivered no cloth in 

London, prout, &c. And per Cateſby, now the replication has 
made the plea good. Br. Replication, pl. 44. cites 22 E. 4. 2. 

5. Debt on a bond, the defendant pleaded the flatute of uſury, 
alleging, that it was agreed, that the plaintiff ſhould have ſo much 
money for giving a day of payment, &c. the plaintiff replied, and 
traverſed that it was corruptly agreed, and found for the plaintiff; 
and it was moved in arreſt of judgment, that the iſſue was taken upon 
corruptly agreed, which word (corruptly) is not in the plea in bar; 
but the Court adjudged for the plaintiff, becauſe the plea was made 
good by the replication; but if both the plea and replication had 
been ill, yet the declaration being good, it ſuffices for the plaintiff 
to have judgment. Mo. 464. pl. 655. Patch. 39 Eliz. Rogers 
v. Jackſon. | | 

6. Debt upon bond, conditioned that after marriage of the plain- 

tiff, and having a ſon by his feme, that if he conveyed lands to the 
value of 4,01, per ann. in tail to the fon to enjoy after the death of the 
ebligor, that then, &c. The defendant fhews the day of the mar- 

r1age, and the having of a Py and that he made a feoffment to a 
ſtranger to the uſe of himſelf far life, and after to the fe of the ſon 
in tail. The plaintiff ſays, quod non feoffavit, &c., The defendant 
demurs, 1ſt, It was held, that although the bar, as here, is ill, = 

W 


— exterior * * »² et 


Replication and Rejoinder. 
when the plaintiff replies thereto, he has by the replication Iii the 


advantage of exception to the bar. And here the bar is ill ; for this 
feoffment, as it is pleaded, is no performance of the condition, 


becauſe the infant was not made party to the conveyance, nor had 
any deed or aſſurance to prove his eftate ; fo is he not ſure thereof, 
nor peradventure can have any knowledge of ſuch an eſtate, nor 
means to prove the uſes limited, which was not the intent of the 
condition ; it was alſo held here, that the plaintiff having admitted 
the bar to be good, he may traverſe the feoffment, or the uſes at his 
election. Cro. Eliz, 825, 826. Paſch. 43 Eliz. in C. B. Stut- 
field v. Somerſet. 


L390 00 ere # is a Confeſſion of the Truth of the 


Plea, &c. | 


1. RE SPASS dene anno the 17th, the defendant pleads a re- 
leaſe of all aftions Anno the roth, and to any treſpaſs after, 
nat guilty ; the phintiff replied, that the releaſe was by dureſs, and 


il ; for by this he canſeſſes that it was made Anno the 16, and fo 


his action falfe, and ſo of his own confeſſion it hall abate, and 
therefore he relinquiſhed it, and maintained his bill that the de- 
1 did the treſpaſs after. Br, Treſpaſs, pl. 243. cites 25 

2. Declaration upon a bond, the condition of which was for the 
7 7 of all monies F. S. ſhould receive upon account of the revenue. 

efendant pleads general performance. Attorney general for the 
king replies that F. S. or ſome other perſon or perſons by his order, 
privity or conſent received, or had in their cuſtody, from E. P. his 
mae 's receiver of the exciſe, or his agents or clerks, in money 
and bi 


s touching the ſaid revenue, ſeveral ſums of money amount- 


ing to 13,0001. which he had not paid, though often thereto required. 
Ruled that the averment of the receipts was only an introduction to 
the breach, and the real aſſignment was the non payment, but how- 
ever, that would have been upon a demurrer, it was cured by de- 


fendant's rejoining that he had * the money, which 7s an admiſſion 


that he had receiuad [it]. M 


Tab. cites 4th December, 1721. 
Yale v. the King. | EY 


(K) Stern in the Replication or Rejoinder. What 


may or muſt be. 


I. 8 the gift of R. Rede ſaid, alis non; for 


before the gift A. re is ed, and = to R. for life, who 
was ſeiſed, and gave, by which A. entered for the alienation, que e/tate 
#he tenant has; judgment ſi actio. Hill faid, a long time after the 
gift alleged by you, R. was ſeiſed, and gave; Markham faid, this ſhall 
not come without ſhewing how R. came by it after the re-entry ; 


Hill Gid, after the death of 4. one T. war ſei, and inferfſed R- 
we 
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who was ſeiſed, and gave; Rede ſaid, R. had nothing of the 
feoffment of I. Priſt, and the other two e contra. Br. Repli- 
cation, pl. 48. cites 3 H. 4. 16. | 

2. In præcipe quod reddat, the tenant intitled himſelf by deviſe by 
cuſtom to deviſe time out of mind; the demandant replied, that the 
deviſee was within age, and the tenant rejoined, that the cuſtom is 
that a man may deviſe within age; et non allocatur, per Cur. For 
the cuſtom ought to have been entirely pleaded in the bar. Br. 
Replication, pl. 51. cites 37 H, 6. 5. ; 

3. Annuity pro conſilio impenſo et impendendo, and fhewed that 
he had given him counſel in negotiis ſuis agendis, and did not ſhew 
in whoſe buſinsſs, and yet good, per Priſot; for if the defendant ſays, 
that he did not give him counſel, &c. then the 2 may ſhew in 
what things and matters he gave counſel, to which the defendant 
ſhall anſwer ; but prima facie the count is good generally; quod 
Cateſby conceflit ; and ſo fee that a thing often ſhall be aided in 
replication or rejoinder. Br. Replication, pl. 27. cites 39 H. 
6. 33. 

= In debt againſt the abbot of a han to the predeceſſor, which [ 40 J 
came to the uſe of the houſe, the defendant faid, that it did not come 
to the uſe of the houſe ; the plaintiff replied, that it came to the uſe of 
the houſe at B. &c. and ſo ſhewed the place in his replication, 
and not before, and well. Br. Pleadings, pl. 120. cites 2 E. 4 14. 

5. In treſpaſs, i, the IN does not give his place a name in his 
count, and the defendant pleads in bar without giving the place a 
name, there the plaintiff in his replication may give name to the 
land where, &c. For otherwiſe, if the plaintiff h:s ſeveral acres 
in the ſame vill, and the defendant has juſtified in ſome, and in 
fome not, he ſhall loſe his juſtification, and when the plaintiff has 
given name in his replication, he may ſay that the treſpaſs was 
_ in his land named, &c. Br. \Lraſpats, pl. 360. cites 21 E. 
4+ 80. | G 

6. Where declaration is made upon a gift in tail, and the tenant Br. Depar. 
fays, that ne dona pas, the demandant may fhew gift of other land, i= 18 
and that this land was recovered in value, and ſo dona; for he can- Hs 
not have [other] writ or declaration, contra, where it is pleaded in 
bar; for there he may plead all the ſpecial matter at firſt, Br. 
Replication, pl. 32. cites 3 H. 7. 5. 

7. In ſome caſes the count and the writ alſo are general without Replication 
certainty; as alliſes ; but there the certainty ought ts be ſhewn by * _— 
the replication. And in ſome caſes the writ and count and repli- 2g; ve. 
cation alſo are uncertain, but there the certainty ſhall appear by couleit is ts 
the verdict. Pl. C. 84. Hill. 6 & 7 E. 6. in caſe of Partridge v. gelten the 


excuſe of 
Strange, | the defen- 
| dant, which 


is always received favourably; per Holt Ch. J. 12 Mod. 665. Hill, 13 W. g. in caſe of Vaſpor 


Vo Edwards. 


8. Treſpaſs for cutting down oaks; the defendant pleaded that g Le. #18. 
he was ſerſed 75 @ meſſuage in D. and fo preſcribed to have reaſonable bag . 
eftovers, ad libitum ſuum _— in the woods, underwoods, and Elis. &. B. 


ir 1 . 9g &.© 2 
= Gam cp yn . er i 8 
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the _ within the foreſt of IV. and that the defendant, and all thoſe whoſe 
2225 eſtate he hath, &c. have % to have reaſonable eſtovers of woods; 
&c. by delivery of the foreſter or his deputy, prout boſcus pati poteſt 
non ad exigentiam petentis; and upon demurrer on that repli- 
cation, the opinion of the whole Court was, that judgment ſhould 
be given againſt the plaint;; for if he ſhould ouſt the defendant 
of his preſcription by the law of the foreſt, he ſhould have pleaded 
the law of the foreſt, viz. lex foreſtæ talis 2 &c. or otherwiſe, he 
ought t have traverſed the defendant's preſcription, here being two 
preſcriptions, one pleaded by the defendant by the way of bar, and 
the other ſet forth by the plaintiff in his replication without any 
traverſe of that which is alleged in the bar, which cannot be good; 
but if the plaintiff had ſhewed in his replication, that lex foreſtæ 
talis eſt, &c. then the defendant's preſcription had been anfwered 
without any more; for none can preſcribe againſt a ſtatute, And 
though exceptions were taken to the bar, the Court gave judg- 
ment upon the replication againſt the plaintiff. 2 Le. 209. pl. 
258. Trin. 29 Eliz. C. B. Ruſſel v. Broker. 

= 157- 9. In trefpaſs and battery the defendant pleaded that at the time 
. of, &c. he was ſeiſed of the rectory in the place where, &c. in fee, 
—Brownl. and that there was corn ſevered from the nine parts, and becauſe the 
215. S C. plaintiff would have carried away his corn, he ſtoad there to defend 
8 it, ſo as the harm the plaintiff received was de ſon tort demeſne, &c. 
ſeems to be The plaintiff replied, de injuria ſua propria abſque tali cauſa. 
5b Tele. Upon demurrer, the plaintiff had judgment; for the plaintiff need 
wn, not anſwer the defendant's title, becauſe he does not claim any thing 
| in the land or corn, but only damages for the battery, which is colla- 
teral to the title, and therefore the general replication is good, 

| Cro. J. 224, pl. 5. Trin. 7 Jac. B. N. r ed v. Markham. 
[ 41 J 40. But when the plaintiff makes a title in his declaration to any 
Ero. J. 225. thing, and the defendant pleads another thing in dgſtruction thereof, 
pl. 5. S. F. or of the plaintiff”s cauſe action, there he muſt rely ſpecially, and 
m5. C— not ſay abſque tali cauſa, Yelv. 157. in the cafe of Taylor v. 


Brownl. 

215.5. P. kham, 

8 of taking hb he defendant juſtified, becauſe the father of the inf 

At in treſpaſs of taking his ſervant, the defendant juſtified, becauſe the father of the infant, who was 
the 45 of 7 0. 15 chivalry, and pleaded certainly _ 241 As ay as deſcended 
10 the infant, ſervant, within age, by which the defendant, by the command of the faid J. C. ſeiſet 
him, and the other ſaid, N am tort demeſnme without ſuch cauſe. And per Cheyne and Hull, becauſe 
the defendant has alleged ſpecial matter, viz. tenure in chivalry, he ſhall not have general anſwer, 
but ſhall anſwer to the ipecial matter; by which he did accordingly, and traverſed the command, 
Br. De ſon tort, &c. pl. 9. cites 14 H. 4. 32.——lIbid. pl. 42. cites S. C. 


Roll. Rep. 11. In treſpaſs and falſe impriſonment, the defendant juſtified the 
—1 — 4 taking of the plaintiff by virtue of a /atitat at the r of one R. B. 
ment was and at his going out of his office he left him in priſon to H. the = 
given for  ceeding ſheriff. The plaintiff replied, that B. R. commanded the 
— Hen of Soeriff to diſcharge him of his action before his impriſonment, and 
Coke. made to the ſheriff a releaſe of his ſuit, notwithſtanding which the 
N defendant detained him; and upon demurrer it was objected, that 
ridges the ſheriff is not bound to obey the plaintiff's diſcharge upon the 
Heughton latitat; for though a ſheriff upon a plaintiff's command may let a 
— priſoner out of execution, yet he is not bound to do it; 3 
| | | judge 
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Jodged the replication was good; for the ſheriff may as well take 3 Bull. 96. 
nowledge of the party to accept a diſcharge from him, as of an ——.— 
order to arreſt the other at his ſuit, and that though the arreſt was for the 

in the time of a former ſheriff, yet the law looks upon it as all one, plaintiff by 
And Doderidge ſaid, that if his refuſing to diſcharge him was from the whole 
his having no conuſance of him, he ought to have pleaded it; but Court. 
having demurred upon the replication, he confeſſes that the plaintiff 

in the firſt action did make the diſcharge. Cro. J. 379, 380. pl. 7. 

Mich. 13 Jac. B. R. Withers v. Healey. - 

12. Debt againſt an heir upon a bond of the father, the defen- 2 Roll. Rep. 
dant pleaded riens per deſcent ; the plaintiff replied aſſets, but did not 48. "cw 
bew any place, It was found for the plaintiff ; but upon error __— Ye 

brought, the judgment was reverſed for that reaſon. Cro. J. 502. 333. pl. 69s 
pl. 13. Mich. 16 Jac. B. R. Bourn v. Carrington. S. 3 
13. Treſpaſs for breaking his cloſe and houſe and carrying away "5% 
a fire-hearth, wood, ſtones, timber, and a load of poſts ; the defen- 
dant ju/tified the taking, &c. for that the place where was his free- 
hold; the plaintiff replied, that it was his freehold, and averred the 
greateſt part of his count, but omitted the load of poſts, and traverſed 
the frankteneinent of the defendant. Upon demurrer, becauſe the 
laintiff in his replication had omitted the load of poſts, this was 
held an incurable fault, and the defendant had judgment, 2 Lutw, 
1399. Trin. 5 W. & M. FHuſtler v. Reines. 8 | 
14. Where the 5 matter of excuſe, which admits a Carth. 116, 
non-performance, the plaintift need not afſign à breach in his repli- 5. ©: —— . 


cation, 1 Salk. 138. pl. 2. Faſch. 2 W. & M. B. R. Mere- l . 3%, 
dith V. Allen. | mits, or 


ſuppoſes 2 
u. payment or non-performance af the condition, there is no need of breach in the replication ; 
ut if thie plea did not admit the ſame, there, though the plea was ill, yet if no good breach be in 
replication, the plaintiff cannot have judgment ; Arg. ſaid, that he had ſundry books to evince an 
back the difference, Show. 214. Paſch, 3 W. & M. in the caſe of Price v. Harſtong. 


15. If new matter be aſſigned in the replication, the fame may 21 2 39 
be anſwered by new matter in the rejoinder. Agreed by counſel of _ a 
both ſides; but it was ſaid, that if you ſay in your plea, that you 
faved me harmleſs, you ſhall not be adeaitteld afterwards to ſay; 
that you ſhould not fave me harmleſs. Arg. Holt's Rep. 202, 

203. Mich. 5 Annz B. R. in the caſe of Hacket v. Tilley. 

16. In replevin for taking his goods, the defendant avowed, and 
juſtified the taking damage feaſant ; the plaintiff replied, that the 
goods were there, &c. by virtue of à demiſe made to him by the 
avowant himfelf, and that he entered and was poſſeſſed, &c. The { 42 ] 
defendant rejoined and traverſed the poſſeſſion, but gave no anſwer to 
the demiſe ſet forth in the replication to be made by himſelf; for 
which reaſon the plaintiff demurred, and the defendant joined in 
demurrer; and it was inſiſted for the plaintiff, that ſince the tra- 
verſe of the poſſeſſion was immaterial, and nothing faid as to the 

; demiſe, the plaintiff ought to have judgment, and accordingly 
judgment was given for him. 8 Mod. 343. Hill. 11 Geo. 1725, 
Cotton y, Owen, WES 


„ unt 


8 Gre 


Vor. XIX, 5 (L) Ought, 


8 Replication and Rejoindet; 


See{C)pt.z. (IL) Ought, as well as Plea, to have a propet 
Concluſion, and what is a proper one. 


1. RESPASS of taking 100 ſbeaßt of corn, the defendant 
ſaid, that he found them in his franktenement damage fea- 
ſant and took them; the plaintiff replied, that the defendant threſhed 
them, and jo de fon tort; and per Cur. he ſhall ouſt the (fo) and 
| then the threſhing is a good plea, and to he did; for the threſhing 
$ makes it punithable ab initio. Br, Replication, pl. 46. cites 22 
4 E. 4. 47. 
i D. 185.2. 2. A leaſe of lands was made for years to M. with an exception 
32 E great trees aum woods. After wards the reverſion was granted by 
Mail King E. 6. to the Duke of N. who made à leaſe of lands and trees 
Eliz. Rot. to C. for years, without impeachment of waſte. The duke after- 
$37 te re- wards was attuinte of treaſon, and the queen granted the inberi- 
Id ed tance of the lands on which the trees were growing, 1 S. in fee, 
intuftcient, who made @ 7 os thereof to D. and obliged himfelf by bond to 
he 3 fave D. and the premiſſes — againſt C. touching the aforeſaid 
cenf-fs and leaſe. Afterwards C. felled the trees, during the continuance of the 
avoid the term; and fn an action of debt, brought on this bond, the defendant 
_ AY * pleaded non damnificatus ; the plaintiff replied, but did not ſhew that 
dia not C. claimed the trees by virtue of the leaſe, nor did he conclude with 
mew de- a fic damnificatus; for which reaſons, and eſpecially the laſt, the 
feent of me plea was held ill. D. 183. b. pl. 61. &c. Paſch. 2 Eliz, Daunt- 
2» of the fey v. Southwell. 
laad to E. 6. 


aaly, becauſe he did not ſhew that he claimed the premiſfcs iſtes as well 2+ the trees, —Bzndl. ; 
pl. 128. Mich, 1 Eliz. 8. C. according. 5 


3. Cafe for merdinate riding the 1 herfe, of which he 
died; the defendant pleaded in bar the flatute of limitations; the 
plaintiff replied, that he filed an original in . againſt the de- 
fendant, returnable cras animarum 3 Willi; and that the defendant 
was guilty within 6 years before the day of this original, et hoc petit 
quod eue per patriam. The defendant rejoined, that the = 
original was proſecuted with intent to deelare in debt for 71. abſque 
hoc, that it was proſecuted with intent to declare as in the replication 
mentioned. But judgment was given for the defendant for this 
reaſon only, viz. that the phiniff had concluded his replication ad 
patriam, where he ought to have concluded it with hoc paratus eſt 
yerificare ; for per Cur. when the plaintiff is compelled as here to 
ſhew another original than that, which by general intendment is 
the true writ in the cafe, he cannot toll the defendant of . 
to give an anſwer to it. And this caſe differs from the common caſe 
of plene adminiſtravit, where the plaintiff replies, that the defen- 
dant had aſſets tempore impetrationis brevis originalis ipſius que- 
rentis ; for in this caſe it is intended the true original in the caſe, 
Lutw. 98. Hill. 10 W. 3. Cowper v. Towers. 
4. If matter of fact triable per pais is pleaded in abatement, the 
plaintiff may conclude his replication in bar; becauſe final judgment 
| 15 


1 
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A 


by the replication, as in aſſiſe, treſpaſs; and the like. Godb. 13 


Replication and Rejoinder; 43* 


is to be given after a verdict in that caſe. Per Holt Ch. 7 ; Cath, 
433. Mich. 9 W. 3. B. R. Bonner v. Hill, 


* (M) Judgment in what Caſes upon the 
Replication. 


I. V 7 HERE the bar is ili, and yet the plaintiff's replication 1 in the 
| contains matter which /h#ivs that the plaintiff has no cauſe cher where 


8 y : — "Fe a there is a 
of action, the plaintiff ſhall not have judgment. Jenk. 183. pl. 71. — to 
8 the replica · 
tion, if the replication be only inſufficient, and does not contain ſuch matter, and the count is good ; 
although the demurrer upon the replication be good, yet the plaintiff ſhall have judgment, for the 
good colint it not defrayed by the bad bar. Jenk. 183. pl. 51,—So i the caſe of an afſiſe, 
where the plaint is good, and the bar and the replication bad, and ſeifin and diſſeiſin is found; the 
Plaintiff ſhall have judgment Jeok, 18g. pl. 71. 


2. When the defendant pleads an inſufficient bar to the action, And. 16g. 
and the plaintiff makes an inſufficient replication, and the defendant p. nne 
demurs ſpecially upon the replication z the queſtion was, whether Zouch v. 
judgment ſhall be given upon the replication, or the bar. The Bampfield. 


Court was of opinion; that when the action is of ſuch a nature that e 


the writ or count comprehends the title, as in a formedon or the io. 256. 


like, there becauſe there; is a ſufficient title for the demandant, ſo pl-399.3.C. 


as the judges may ſafely proceed to judgment for the plaintiff, they fuß nh 

ſhall l the bar. But otherwiſe where the title 8 onl this bn 
g. 9 Rep, $Js 

pl. 165. Trin. 29 Eliz, C. B. Zouch v. Bamport. 

3. In debt upon a bond to ſave the plaintiff harmleſs the defen- 

dant pleaded an ill plea, and the plaintiff in his replication alleged an 

ill breach, and there a nil capiat per billam was awarded niſi; but 

the Court ſaid they would adviſe, Sti. 356. Mich. 1652. B. R. 

Young v. Petit. 


(N) | In Chancery; 


1. bf e. E plaintiff put matter in the replication, which was nf. 
| contained in the bill, and which matter the plaintiff knew of 
at the exhibiting the bill; the defendant pleaded and demurred to 
the replication, which this Court allowed of, Chan. Rep. 259; 
17 Car. 2. Goodfellow v. Marſhall. DN 
2. A releaſe obtained after replication cannot be read at hear- year. Chan; 


Ing, but it is to be examined by a new bill, and ſo both cauſes be Rep. 403. 
heard together. 3 Chan. Rep. 19. 29 Apr. 17 Car. 2. Hayne —— 
v. Hayne. | 


3. Bill to ſupply a defef in 6 ſettlement of lands on the plaintiff, 


the better to enable him to pay his debts 3 the cauſe coming on, 
upon bill and anſwer the Court would make no order without re- 


1 and proofs, Fin. R. 415. Hill. 31 Car. 2. Sir John 


on r. Haytry, 


- 
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cation; for the opportunity which the defendant hath to prove his 


Replication and Rejoinder; 


. 4. If the plaintiff reply to an anſwer, and without rejoiningy 
and giving rules for publication, bring the cauſe to an hearing, the 
anſwer ſhall be taken wholly true, as if there had been no repli- 


anſwer,' is taken from him. 2 Chan. Caſes, 21. Hill. 31 & 32 
Car. 2. at the end of the caſe of Groſvenor v. Cartwright. 

5. Plaintiff filed a ſpectal replication, defendant — and de- 
murs thereto; the plea was, that ſince his anſwer put in, he had 
recovered the eſtate in queſtion on an ejectment on full evidence 


at a trial at bar, and demurred to the other parts of the replication, 
and admitted to be good; but whether, after a plea and demurrer to 


a ſpecial ceplication allowed, plaintiff may put ina general replication, 
the Court refuſed to declare any opinion. Plaintiff's counſel con- 
ceived they might, becauſe the plea and demurrer were tied up to 
that replication only, but ſeemed to admit that it might have been 
ſo pleaded as that the matter ſettled by the trial at lau, ſhould not 
have been drawn into iſſue, or examined unto. Jefferies C. 


Vern. 351. pl. 346. Mich. 1685. Noſworthy v. Baſſet. 


6. Where there is a plea and anfwer, and the plaintiff replies, 
the replication muſt be to the anſwer as well as to the plea; and 
the replication having been made to the plea only, the Court 
ordered the plaintiff to file a replication to the anſwer, nunc 
pro tunc. 2 Vern. 46. pl. 42. Paſch. 1688, Nicol v. Wiſe- 


Man. 
7. The plaintiff ſet down his cauſe to be heard on bill and 


anſwer, and had a decree againſt the defendant by default; and 


when the defendant came to ſhew cauſe againſt the decree, it was 
altered in his favour ; the plaintiff petitioned to rehear the cauſe, 
and, at the rehearing prayed leave to reply to the defendant's anſwer, 
and had it, paying coſts, Abr. Equ. Caſes, 43. Mich. 1699. 
Lord Donegall v. Warr. | 


For more of Replication and Rejoinder in general ſeg 
Actions, Arbitrement, Departure, Treſpaſs, 
| and other proper Titles, 


do Q a %% TTT 


Reports 


(4) 


Report, 


(A) By Maſter in Chancery. 


J. 02 RED, That a report made be referred back, but the 

defendant to pay 4 7% if he changed not the report conſiderably ; 
but no time being prefixed in that order for the maſter to report, by 
5 order the report was to be made by the 3d of November. 
'T he maſter was attended ſeveral times, and @ few days before the 
34 of November, gave a certificate that he was ready to report ; but 
by reaſon of its length, and ſchedules of particulars, he could not fins/h 
it within the time; and without further order for further time, 
finiſhed his report, which was done 4 or 5 days after the 3d of No- 
vember; the draught of which report the plaintiff peruſed, and the. 
report was filed : the firſt report and the ſecond differed 3700l. So 
that the report was to the advantage of the defendant 37001. &c. but 
the plaintiff proceeded to the hearing of the cauſe ; and the ſecond 
report being made out of time, viz. after the time elapſed for the 
making thereof, the ſame was diſallowed, and the firſt report de- 
creed; but if the defendant would bring into Court the money 
firſt reported, the ſecond report ſhould be conſidered; and the 
plaintiff got coſts taxed, to 1401, or thereabouts. And now the 


— 


defendant moved, that he being alſo but a truſtee might be diſ- 
charged of the coſts, which were not ſettled by the — but 
impoſed only as a penalty, in caſe he cauſed the plaintiff to travel 
in the report without juſt cauſe, which he had not done, as ap- 
peared by the report. The Lord Chancellor diſallowed the mo- 
tion, and ordered the coſts, unleſs the defendant would bring the 
money firſt reported into court, and ſhewed much diſpleaſure 
againſt the maſter for making and filing the report without war- 
rant, expreſſing as if it had not been gained gratis. 2 Chan, 
Caſes, 179. M — Wi ©.» 


- 


ich. 2 Jac. 2. in Canc. 


[43] 


2. Part of a decretal order (as it was ſigned and inrolled) was Fin. Rep. 


left out of the entering book in the regiſter's office, which directed 36. 5 fut 


an allowance to the defendant ; and in reſpe& of the ſaid omiſſion 
in the order, the. maſter made not ſuch allowance, but upon ex- 
ceptions to the report the allowance was made. 3 Chan. R. 72. 
Mich. & Hill. 16 1. Tredcoft v. White. 

3. A report by a Maſter in Chancery, is as a judgment of the 
Court, Per Ld. C. Parker. Wms's Rep. 653. Trin. 1720. in 
caſe of Brown v. Barkham. | 

4. By a ſtanding order of the court of Chancery, made by the 
tords commiſſioners in the 4 W. & M. it was directed, that all re- 
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Repugnant. 


ports ſhould be filed within 4 days after the making, otherwiſe ud 
decree or proceedings to be had thereupon ; but the regiſter reporting 
that it was ſufficient if the report were filed before any proceedings 
had thereupon, though not done within 4 _ after making, Lord 
C. King agreed thereto. And the Court took it to be well enough, 
though in this caſe the motion to confirm the report niſi cauſa, was 


made the fame day that the report was filed. 2 Wrms's Rep. 517. 


Eyles (and truſtees of 8. S. Company) v. Wa d. 


F. It is not uſual to confirm reports of receivers accounts, per 
Maſter of the Rolls. 2 Wms's Rep. 661, Mich. 1734. in caſe 
of Cowper v. Earl Cowper. EN 


For more of Report in general ſee the ſeveral Books of Practice in 
mme Courts of Equity, and other proper Titles, 


Repugnant, 


A) In what Caſes gnancy ſhall make Things 
(4) void, and what 40 he aid to be repugnant. 4 


1. DEED of feo of land to B. with warranty, proviſe 
the warranty ſhall be void, is a void proviſo, as habendum 
in a deed repugnant to the premiſſes, is void; for both being in one 
inſtrument where the laſt clauſe is repugnant to the firſt, the laſt 
is void ; but if the proviſo leaves any benefit of this warranty to the 
feoffee ; as if it be, that he ſhall not vouch, inaſmuch as it leaves 
rebutter to him, it is a good proviſo, By deed made at another 
time, ſuch warranty may be deſtroyed. Jenk. q6. pl. 86, 
2. Where contrarieties are in 8 parts of deeds or fines, the 
firſt part ſhall ſtand ; in willt the laſt, if the ſeveral clauſes are not 
reconcileable ; as where a manor is deviſed in the firſt part of the 
will to A. in fee, and after in the ſame will this manor is deviſed ta 


B. in fee, A. and B. in this caſe are jointenants, but if in the laſt 


Clauſe are negative words, that A, ſhall not have it, then the deviſe 
to B. only, is good. Jenk. 96. pl. 86. 5 


3. In contracts, gifts, verdicts, evidence, where direct contra- 


rieties are for the ſame thing at the ſame time, all is void. Jenk. 


* 


. 86, 
96. pl. 86, 4 


4. A. made B. and C. executors, provided that C. ſhall not ad- S. C. cited 
miniſter his goods. B. and C. brought debt upon a bond as ex- And. 141. 
ecutors. It was held that the action was well brought; for the 
proviſo is void. D. 3. b. 4. pl. 7. &c. Trin. 19 Hf. 8. Anon. 
5. A. gives lands to B. in tail, provided A. ſhall take the profits 
of part for 1000 years; the proviſo is void; for in common pre- 
umption it takes away the benefit and intereſt of the grantee in 
that parcel, Per Wray, in delivering the opinion of the Court. 
Cro. E. 35. Mich. 36 & 37 Eliz. B. R. in caſe of Mildmay v. 
Standiſh. 
6. An award, that each of them ſhall give the other a general 
' releaſe within four days after the award; proviſo that if either of 
them diſliked the award within 20 days after it be made, and 
ſhould pay to the other within the ſaid 20 days 108. that then the 
arbitrement ſhall be void, The proviſo is repugnant, and judg- 
ment for the plaintiff, Cro. E. 291, Hill. 35 Eliz. B. K 
Sharley v. Richardſon. 5 | 
7. A proviſo good in the commencement may by conſequence 
become repuguant, as grant of rent by deed for life, provided that 
it ſhall not charge his perſon ; the proviſo is good, but if the rent 
be arrear, and the grantee die, his executors ſhall charge the perſon 
of the grantor in debt; for otherwiſe they ſhall be remedileſs; and 
ſo it is now repugnant, and by conſequence void. 6 Rep. 41. b, 
Mich. 3 Jac. B. R. in Mildmay's cafe. | 
8. Scilicet, if contrary or repugnant to the matter precedent, Ibid. 169. 
ſhall be void. See Sand. 118. Cutler v. Southern. Skinner v. 


Andrews, 


In a declaration of demiſe in an ejectment. Hard, 3. Jones v. Williams. 


. 


2% +4 


9. This diver/ity was put by Brotherick, when a thing ſhall be 
rejected for repugnancy, and when not; when ſubſequent words 
make a thing well explained and perfect before, nonſenſe, there ſuch 
words ſhall rather be rejected, than that what was well before 
ſhould be made nonſenſe ; but where, by the ſubſequent words, the 
thing is made good ſenſe, but altered in its nature from what it was 
* they ſhall not be rejected. Arg. 12 Mod. 611. Ingram 
v. Foot. 

10. If a biſhop grants a patent to a man # be vicar- general, So where a 
wherein he reſerves a juriſdiftion to hinſelf; it ſeems to be re- biber 
pugnant and void. And Holt Ch. J. ſaid, What can't a vicar- 8 
general do; for if he is reſtrained, he is not a vicar-general. 7715 with a 


11 Mod. 46. pl. 13. Paſch. 4 Ann. B. R. Anon. * —— 
| | inſtitution and induction. 11 Mod, 46. pl. 23. Anon. 


11. An indiciment repugnant to itſelf, is vicious. 2 Hawk. 
Pl. C. cap. 25. S. 64. 79. 85. 

12. It is reppgnant to ſuppoſe, that J. was bound by a writing 
that he forged, or that he was diſſciſed of land whereof he appears ta 
have no freeheld, 2 Hawk. Pl, C. cap. 24. S. 64. 


E 4 B) Pleadings, 


Repugnantz 


(B) Pleadings. 


1. ö upon the ſtatute of foreſtalling in the port 
of Chicheſter, the defendant ſaid that C. is no will, hamlet, 
nor place known out A the vill and hamlet, but is a place which ex- 
tends into diverſe vills, viz. B. C. and D. and the plea was held 
repugnant and double ; for by the fremiſſes he ſaid that\no ſuch place, 
Ke. and by the ſubſequent he ſaid, that * it is a place which extends into 
diverſe vills, Br. Negativa, &c. pl. 15. cites 7 H. 6. 22. 35. 
2. In account againſt a receiyer, it is no plea that he recerved 
it to deliver to W. N. which he has dane, abſque hoc, that he was his 
receiver ts render account; for it is repugnant, by Choke and 
Moyle; but abſque hoc, that he was his receiver in other manor, is 
a good traverſe ; quod fuit conceſſum. Br. Traverſe, &c. pl. 125. 
cites 9 E. 4. 15. 

3. Treſpaſs far breaking his houſe, and walls of the ſame, the de- 
fendant to the breaking of the houſe pleaded not guilty, and as to the 
walls he juftifled. And by the opinion of the Court he ſhall not 
have both theſe pleas, for one is repugnant to the other; for by 
the juſtification he confeſſes himſelf guilty, though it be excuſable, 
and the houſe and the walls are all one, and he cannot plead not 
guilty, and juſtify, to one and the ſame thing, Br. Barre, pl. 5h 


Cites 21 H. 7. 21. 


4. In treſpaſs, the defendant juſtified, and * common 
belonging te two acres in B. the plaintiff replied, that A. was ſeiſed 
of 200 acres, of which the ſaid two acres were parcel, and traverſed 
that the defendant had common to the ſaid two acres, parcel of the 
ſaid 200 acres. The verdict was, that the defendant had not com- 
mon to the faid two acres, &c, and judgment accordingly. It 
was aſſigned for error, that this traverſe is contrary to itſelf; for 
the pleading before was, that he had common to the two acres, as 
parcel of the 200 acres; and in the traverſe he ſeems to con- 
tradict this, ſo that iſſue is not well joined: but it was ruled to be 
well; for it is a good iſſue at firſt, that he had common to the 2 
acres as parcel, but not in groſs; ſo that when he goes further, 
and ſays as parcel, &c. as it is in the iſſue, this word (parcel) is 
ſuperfluous ; and judgment was affirmed. Roll. Rep. 28. pl. 6. 
ewe 12 Jac, in the Exchequer-Chamber, Newcombe v. Bur- 

; worth. | 

S, in es- F. It was reſolved, where a {cilicet comes, and the matter had 

_ fo been well, without alleging what comes after, the ſcilicet there, if 

J-afe made Wat comes after it be repugnant to what comes before, it ſhall 

ſuch a day. be rejected: as here an agreement was between the plaintiff and 

| — defendanr, that the deſendant ſhould fend him ſo much of the beſt 
be, indigo by the Sr? ſhip that ſhould come within 2 months after his 
day, which arrival at Jamaica; and in alleging breach, it was laid, that ſuch 

— „ 4 ſbip came from thence within 2 months, ſcilicet, ſuch a day, 

day me» Whigh day is after the tie months, there, what comes after the 

tioned iu ie | ſcilicet, 


Reſteipt⸗ 


{cilicet, being unneceſſary, and alſo 7 it ſhall be rejected. Kal. 2 


12 Mod. 579. 580. Mich. 13 W. 3. Johnſon v. Meers. 

6. The law disfavours contrarieties and repugnancy, and there= 
fore does not put a man to juſtify that which he endeavours to diſ- 
prove. As in aſſiſe of maſterſhip of a chapel againſt J. S. he 
ſhall not name himſelf maſter; for it is incumbent on the plaintiff | 
to diſprove the defendant's intereſt, Fin. Law, 13. b. cites 


10 H. 7.9. | 


For more of Repugnant in general, ſee Condition 


8, 85 Deyile, 
SErants, Uſes, and other proper Titles, | 


* Reſceipt, 


(A) Who ſhall be received, in Reſpect of Eſtate, 


where the Eſtates are conjoined. 


F.. T HE words are, admittantur illi ad quos ſpeftat reverſio.] 
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eaſe, 12 


Ca 
® Reſceipt, 
receptio, 
comes of 
the Latin 


verb reci- 


pere, fo 
called, be- 
2 the 
wiſe, u 

the 4 
of her huſ- 
band, is re- 
ceived as a 
feme ſole 
alone, with. 
out her huſ- 


band, to defend her right, and it is alſo called defenſio juris; and in this caſe the wife may be re- 
ceived by the ſtatute. And yet ancient authors, who wrote before the ſtatute, ſpeak of a kind of 
reſceipt at the common law. The civilians call receipt, admiſſionem tertii pro ſus intereſſe, which 
more properly is reſembled to the receipt of him in the reverſion or remainder, that is not party 


to the writ, Co. Litt. 352. b. 


[2. If he in reverſion, enters upon his leſſee for life, pending the 
writ, and diſſeiſes him, yet he ſhail be received upon default of the 
leſſee, becauſe there was a reverſion at the [time of] the writ 
brought, and this is not a new reverſion. 18 E. 3. 47. b.] 

(3. If Ie for life enters into religion pending the writ, by 
which he in reverſion enters into the land, admitting that the writ 
ſhall not abate by the entry into religion; he in reverſion ſhall be 
received, though he be ſeited in demeſne. 18 E. 3. 48. b.] 

[4. If a guardian in chivalry aſſigns dower to one who was not 
the feme of the father of the ward, and ſhe enters accordingly, and 
an action is brought againſt her, the heir ſhall be received upon her 
\Sefaule; becauſe, though ihe be a difleiſoreſs againſt him, the 
alignment being void, yet as to ſtrangers ſhe is hut tenant in 

21 E. 3. 6. adjudged. ] | 


dower. 


5 [5- If baron aud feme LAſſees jor life, in an action againſt them, 


See infra, 
pl. 7. S. C. 


Br. Reſceĩt, 
pl. 50. cites 
C. And 
ſays, that 
the 0 
by reſcei 
Minded = 
dona pas. 
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make default after default, and after be in reverſion enters upon 

them, and leaſes the land to them and a ftranger for their lives, he 

ſhall be received, though his reverſion is dependant upon a new 
N eſtate. 38 E. 3. 11. adjudged. ] | 
— [6. If there be le/e for life, the reverſion for liß', the reverſion 
Fol 436. in fee, the * leſſee for /ife makes default, he in the rever..on in 
r fee ſhall not be received. 18 E. 3. 48. admitted. ] 
life after iſſue joined, may make default in ſigbt of the teeth of him in rever/jion, and ſo it i ſi 
n 


See Supra, [/. If pending the writ, he in reverſion diſſeiſes the leſſee for life 
* Fa 3 2 another fer ice, whz 22 to 2 fir/t leſſee 2 life. 
Upon default of the leitec, he in reverfion ſhali be received; yet 
there is a reverſion for life in the ſecond leſſee; for nothing paiſed 
by his leaſe to the firſt leſſze, but he is remitted, But this is a 
reverſion created pending the writ, and ſo he cannot be received, 
and therefore the reverſion in fee ſhall be received. Dubitatur. 


4 49 J 18 E. 3. 47. b. 48.] | 
So if he in 8. In formedon the tenant made default after default, upon which 
reverfion re- came D. and prayed to be received, inaſmuch as F. was jeiſed, and 
> ; 1 to Alice for term of life, the remainder to this ſame D. which 
waſte pend. Alice leaſed her eſtate to the now tenant, and he further averred, that 
ing the the ſaid Alice is yet an full life, and 22 to be received, and /hewed- 
e — deed proving it; (quzre if he need ſhew deed) and the demandort 
Er and ſaid, that the ſaid Alice died ſuch a + day, pending the writ, and de- 
Mee infeeff manded judgment if ſhe ſhall be received; and per Littleton j. If a 
e man oh er reverſion pending the writ, and after the ienant ſur- 
Dee, there renders to him, yet he who had the reverſion ſhall be received; for 
he ſhall be the writ remains good, and yet now he has not any reverſion, et 


zeenives,  adjornatur. Br. Reſceipt, pl. 112. cites 18 E. 4. 25. 


and yet he 
has no reverſfion.—_——d$- where the tenant aliens in fee, pending the writ, and þr in reverfion. 
exters, yet he ſhall be received. Ibid. And if be dies, and his beir is in by deſcent, yet he 


mall be received, quod fuit conceſſum. Ibid, 


(A. 2) Where a Stranger, &c. ſhall be received to 
defend a Suit, and upon what Terms. Surety, &c. 


This act . 13 E. 1. cap. 3. NAC Ts, That F the hufband abſents, 
_—_ 1 | : E himſelf, and will nor defend the 277 | 
e given 1 ö f 

the wifea Tight, or againſt bis wife's conſent will render the land, if the wife 
cui in vita do come before judgment, || ready to anſwer the demandant, & and to 


— „ defend her right, the wife ſhall be admitted. 
her, huſbend, does by this branch give her a remedy upon the default, as reddition of her huſband in 


his life-time to defend her right, ſo as ſhe ſhould nat be driven to a real action after the deceaſe of 
ber huſband, and this reſceipt to the wife is given by this act, which ſhe could not have at the com- 


mon law. 2 Ivlt, 343. 
This act extends to courts that be not of reeord; as if huſband and wife be ſued in a court baron 


by writ of right, &c. upon the huſband's detault, the wiſe ſhall be received, 2 Inſt. 343.—— 


S. P. admitted, F. N. B. 19. (C SEL, 
"2 It is to be obſerved, 1f, That the time of the receipt is when judgment ſhould be given. 


2d, It is to be anderflocd de principali judicio, as in an admeaſurement of paſture judgment is given 
that admeaſurement ſhall be made ; and if after admeaſurement made . the 1 2 
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default, the wife ſhall be received before the principal judgment given, 2 inſt. 949.— 11 
20. a» Mich. 12 Jac. C. B. in MzTCatrz's Ca8s, cites g E. 2, tit. Reſceipt, 165. See (L)' 
in an afſiſe the huſband and wife plead a record, and fail thereof, the words of an act made at 
this parliament, cap. 25- be, babeat pro diſſeiſitore abſque ulla recognitione, and yet the wife ſoal? 
received in that caſe, upon the default of her huſband; for the werds be, abſque ulla recognitione, 
t is, of the recognitors of the aſſiſe, and not abſque ulla receptione, &c. 2 Inſt, 344. 

And in reſpect of this word (ready) texant by reſceipt ought always to appear, for upon any 
default made, judgment ſhall be given. 2 laſt. 344 Where reſceipt was prayed without 
pleading a plea, it was demurred to, by reaſon of the words parata petenti reſpondere ; ſo that ſhe 
ought to plead a plea immediately, Sc. and ſo was the opinion of the court, &c, Kelw. 160. a. 
pl. 1. Mich. 2 H. 8. Anon. See (8 a ; 
| & This right muſt be intended that which the wife bad in the lands in demand, at the time 
zo ben the præcipe was brought againſt her huſband and her, and not at the time of the receipt; for if 
a præcipe be brought againſt her and her huſband, and after the huſband and wife levy a fine, and 
after the huſband makes default after default, albeit the wife has no right in the land at this time, 
yet may ſhe pray to be received for the right which ſhe had at the time of the original purchaſed, 
which in judgment, and by preſervation of law, as to the demandant, ſhall be ſuppoſed to continue 
in uno & codem ſtatu in the tenancy, as tenant in law, without any change or alteration of the 
eſtate, notwithſtanding any act done by the tenant. . 2 Inſt. 344. 

This alſo is to be znderftoed, not only of a tenancy in deed, but alſo of a tenancy in lau, for if 
the huſband and wife be vouched, the wite upon the default of her huſband ſhall be received, and 
yet ſhe can have no cui in vita in that cafe, according as this act limits. 2 Inſt. 344. 

The words be jus ſuum defendere, and therefore ſhe being not to all intents a feme ſole cannot 
confeſs, nor render the action. but he in the reverfion, that is received, may confeſs, nor [or] reader 


the action. 2 Inſt, 344+ 
6 [ 50 JN 
Likewiſe * if tenant in dower, tenant by the law of the land, or It appears 


otherwiſe for term of life, or by + gift, whereas the reverſion is re- Is 
ſerved, do f make default, or will give up, befor « this 
atute, that 


he in the reverfion ſhould be received by the common law. 2 Inſt. 344,——Upon the recovery 
againſt ſuch particular tenant, he in the reverſion was driven to his writ of right, but he in the 
remainder was without remedy, if he never had ſeiſin. 2 Inſt. 345. See the firſt part of 
the Inſtitutes, S. 481, 482. 


1 Though it be ſaid here (eodem modo) in the ſame manner, yet it is net ix the ſame manner to 
all purpoſes, for the wife upon the default of her huſband ball be received without ſhewing any 
ro ut ſo ſhall not he in the reverſion, and therefore it is not eodem modo in that reſpe& ; 
and the reaſon of the diverſity iz, for that the feme is party to the ation, and affirmed tenant by the 

bringing of the præcipe, but he in the reverſion is a meer flranger to the action, and therefore ought 
to ſhew cauſe how the reverſion is in him. à Inſt. 345. 

But as to age, he in the rever/ion ſhall have the ſame in the ſame manner as the wife ſhall have 
It, the . > ſhall count of new againſt the wife that is received, & eodem modo againſt thene 
in rever ion or remainger. 2 Inſt. 245. | | 
' * Ina writ brought againſt a feme guardian in chivalry and her huſband, the wife fa not be 
received fot the default ot her huſband; tor it is out of the words of the ſtatute, and the huſband 
has power to alien, or loſe the chattel. 2 Inſt. 345. | 

+ This is to be underſtood of a tenancy in 4400 after poſſibility of iſſue extinct, and not of an 
eſtate in tailigeneral or ſpecial ; for upon an eftate in tail no reſceipt is given by this act; becauſe 
it is an inheritance which may continue for ever, 2 Inſt. 345. 10 Rep. 44. Trin. 38 
Eliz. B. R. in IAN NIN SSs's cAsE, alias Wiszman v. Crow, reſolved, and ſays, that with this 
accords 20 E. 3. Reſceipt, 17. 39 E. g. 8. b. 33 H. 6.22. and that the book in 2 E. 2. tit. 

eſceipt is ill reported, and is to be intended pf tenancy in tail after poſſibility. 

t Faint pleader was not (as has been ſaid) within this act, but is remedied by a late flatute, in 
caſe of him in reverſion, 2 Inſt. 346. | © 

But a nient dedire, and a nibil dicit are (as has been ſaid) within the purview of this act, both for 
bim in reverſion, and the wife alſo, for they are in equal miſchief. 2 Inſt. 346. 

If the appearance of the tenant be recorded, nd af Pight of the Court, he in 


ter he departs in WAS 
the reverſion ſhall be received ; for judgment is to be given upon the detault, 2 Inſt. 346. 


The || heirs, aud they unto whom the reverſion belongs, ſhall be || See (E).— 
admitted 9 to their anſwer if they come before le : cn Eg 


ave a re- 


. werfion, and not only a condition or poſſibility. 2 Inſt. 3453.— See (M. 2} 

If tenant for life prays in aid of him iu reverfion, and he refuſes to join, and after tenant for 
Iife makes default, &c. he in reverſion ſhall not be received, becauſe he refuſed to join ; but if he 
had joined, and afier the tenant make default, he ſhould haye been received. 8 Inſti, 345. | Is 
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1 Reſceipt. 


If a rent be demanded againſt tenant for life, he in the reverſion or remainder ſhall be received 
by the equity of this ſtatute; albeit the words be, ad quos ſpectat reverſio, yet he in remainder 
upon default of tenant for life, ſhall be received, for he is in the ſame miſchief. 2 Inſt. 346. 

It is ot neceſſary that be that prays to be received bas the immediate reverfion ; for if a leaſe for 
life be made, the remainder fer life, he in the reverfon ſball be received; fo it is where the rever/iorr 
is granted for life, he in the reverfion in fee may be received. 2 Inſt. 346. —10 Rep. 44. 2. b. 
cites 42 E. 3. 12. b. But if he that bas the mean eftate, and he in the reverſion or remainder 
n fre prayed to be received at one time, he thai has the Immediate particular eſtate, in reſpect of the 
proximity all be received, but if he be rec ived, and make default, he in the reverfion in fee hall 
wor be received. 2 Inſt. 346. ———— 10 Rep. 44. b. in Jexxincs's CASE S. P. in a nota, be- 
cauſe the words in the ſtatute being general, viz. (admittantur hazedes vel illi ad quos ſpectat re- 
verſio) the law, which always reſpects order of proximity, reſpe&s the next eſtate though (mall, 
be it in remainder or reverſion for life, before the great and remote eſtate in fee; and lays, that 
with this accords the 24 E. 3. 32. 8. b. in Pierce de Grimſtead's caſe. 

That is, when the time comes, when by law he ought to anſwer, and therefore he ſhall have 
has age, or pray in aid, &c. 2 Inſt. 246, . 


® By the And if upon 5 default or ſurrender, judgment happens to be 
e 


2 — given, then the heirs, or they unto whom the * reverſion belong, after. 


he in re- the death of ſuch tenants ſhall have their recovery by a + writ of entry. 
maingder In which like proceſs ſhall be obſerved, as is aforeſaid, in caſe where 
thall be re- the huſband loſes his wife's land by default. | | 


ceived ; for 

the common law, which would not ſuffer him to be received, ſuffered a tort, and this ſtatute made 

= Party thereof ſhall be extended by equity, Arg. Pl. C. 53. b. 54. a. in caſe of Wimbiſh v. 
albois, 

+ This is underſtood of a writ of entry, ad communem legem, which is a ſpeedier remedy, than a 
writ of right, and the demandant all count upon a demiſe according to the writ and uſual form, 
and if the tenant traverſe the demiſe, the demandant p maintain his count by the recovery by de- 
fault. a Inſt, 346. | 


For intheſe And ſo in the caſes aforeſaid, two aftions ds concur, one between the 
caſes the te. demandant and tenant, and another between the tenant, ſhewing his 
3 1 right, and demandant. 

right according to the form of the writ whereupon he recovered, even as the tenant ſhall do in the 
cui in vitz, upon the former part of this act, and therefore this branch ſays, duz concurrent 
aGtiones, (v1z.) the writ of entry upon this action, and the former tit whereupon the recovery 
was by default. 2 Init. 346. | | | 


51 J 2. 20 Ed. 1. flat. 3. Where one by writ demands any tenements 
Waſte againſt tenant by the courteſy, in tail, in dower, for life, or years, 
— and the demandant ſues fo far that the lands be in manner recovered, 


ron and 


ſeme, and a TWhereupon another, not party to the ſuit, comes in before judgment 
third per- given, and ſays, that he has fee and right in thoſe lands, and prays, 
_— by that in as much as he is come before judgment, ready to defend his 
writ iſfves teacment, and to make anſwer unto the demandant, that be may be 
toinquireof admitted thereunto by force of the tatute of Weftminfler ; by which, 
— as well, ſuch as had no right, as they which had right, oftentimes 
waſte found in the caſe befare mentioned, falſly, and in deſceipt of the Court, did 
and return- pray to be received to make anſwer, that by their admiſſion they 
— — might prolong the demandant from the judgment and 1 of hit 
ties were land, and to cauſe thoſe demandants to plead of new; and ſo the 
demanded. demandants are greatly deferred in the caſe eg to recover their 
ry mo right in the king's court; it is enacted, that when any before judg- 
the thiid ment, in the aforeſaid caſe, comes in by a collateral title, and de:fires 
has no: i be received, before his reſceipt he rn corny ſufficient ſurety (as the 


— — Court will award) to ſatisfy the demandant of iſſues of the lands ſq 


her baron #0 be recovered, from the day that he is received to make anſw a, 
| 7 until 


Refceipt 
anti the time that final judgment be given upon the petition of the are tens nta, 
demandant. And if the demandant recover his demand, the defen- — — 
der ſhall be grievouſiy amerced if he have whereof, and if he have. received for 
not, he ſhall be impriſoned at the ting pleaſure ; and if he can prove default of 


his right to be as good as he affirmed, at ſuch time as he was re- 2 — 
ceived, he ſhail go quit. | | ſaid, that no 
waſte was 


done, &c. The plaintiff replied, that they are tenants in common Judgment if ſhe ſhall be re- 
ceived, &c. The feme rejoined, that ſole tenant; priſt, &c. Plaintiff inſiſted that ſhe find ſurety 
of iſſues; but it was anſwered, that ſhe ſhall not do it, for ſhe is party to the writ, and tenant of 
the franktenement, and the ſtatute aids her. And Th. held, that ſhe is within the caſe of the ſta- 
tute, and therefore The ſhall not find ſurety; and after, the feme prayed that ſhe ntight make attor- 
ney, and was received, &c, Fitzh. Reſceipt, pl. 189. cites H. 34 E. g. : 5 
In przcipe quod reddat, the tenant made default, and one came and ſaid, that his grandfather 
leaſed to the tenant for term of life, ſaving the reverſion. Hill ſaid, your grandfather ne leſſa pas q - 
Rede ſaid, you ought to traverſe the reverſion generally, Per Thirn, there is a diverſity where L 
rant the reverſion of my tenant, and he preys to be received, and where I leaſe for term of life, 
33 the reverſion to me, and to my heirs, and I, or my heirs, pray to be received, in the one 
caſe he ſhall traverſe the reverſion, and in the other, only the leaſe, &c. and after the iſſue was 
8 that he ne laſſa pas, and he found ſurety of iſſues, &c, Fitzh, Reſceipt, pl. 80. cites P. 3 
4. 15» | | 
2 — for life made default after default, and J. S. prays to be received, and the de ν,j, 
grants reſcei pt; the queſtion was, if he ſhall find ſurety according to the Ratute, the refceipt being 
ranted by the demandant; fo that though he recovers, yet he is not delayed but by the reverſioner 2 
1 as ſome thought this caſe, by the demandant's granting the reſceipt, is out of the ſtatute. But the 
better opinion was otherwiſe, becauſe the ſtatute is in general words; beſides, when the deman- 
dant is long delayed by the prayee, he is as much prejudiced by him, though he after recovers, 
if the prayee had nothing, and had prayed to be received, and the demandant had traverſed the 
reverſion, in which caſe he ſhall nd ſurety by the ſtatute, and ſo he ſhall in the other caſe, &c. 
Kelw. 140. a. pl, 32. caſus incerti temporis, | 


3. A man prayed to be received, becauſe the tenant held in 
dower of his aſſignment, the reverſion to him; Mutl. faid, the feme 
Bas fee; priſi. Seton ſaid, ſhe has only in dower; pri; and 
upon this found ſurety. Br. Reſceipt, pl. 74. cites 24 E. 3. 40. 
4. Tenant by reſceipt a latere in ceſlavit ſhall tender the arrear- 
ages, and ſhall find ſurety, & . Theloall's Dig. lib. 13. cap. 11. 
Cites Mich. 11 R. 2. Reſceipt 96. | | 
5. 13 KR. a, cap. 17. When tenants for term of life, tenants in * 52 
dower, or by the law of England, or in tail after poſſibility of iſſue Before the 
extin#t, be impleaded, they be often of the covin of the demandants fatwe of 
that the tenements demanded againſi them fhall be recovered, and 2 i hy 
they will not pray in aid, nor vouch to warranty them in the rever- which gave 
fron, but plead in chief ſuch a plea, whereby they know well the te- weceitto fh 
nements ſhall be loft, in diſheriſon of them in the reverſion 5 (2) it 2 8 
7s accorded and aſſented, that if any ſuch tenant be impleaded, and reverſion, 
be in the reverſion come into the court, and prays to be & received Where = 
to defend his right at the day that the tenant pleads to the attion, EN is 
or before, he ſhall be received to plead in chief to the action, without A 
taking any delay by vouther, aid, prayer, nonage, or any other delay def On, 
whatſoever, (3) So that after ſuch reſceipt he ſhall have no manner reddere no- 
delay by protection, eſſein of the king*s ſervice, common eſſoin, nor luerit, there 


any other delay whatſoever ; but that the buſineſs ſhall be haſted in 8 ſuch 


4 much as it may be by the law; (4) and that days of grace be caſes, but 
Zi ven by the diſcretion of the judges between the 2 and him writ *f of 


that is received in ſuch caſe, without giving the common day in plea nay 


and, if the demandant will not aſſent, to the intent that the de- and thas 


mandanis 


- nn Rr 1 
Py 8 — =” — 


| faintly, and pray 10 


$3 


was by res- mrandants be not too much delayed, becauſe they muf? plead with twd 
fon of the . ” . 4 3 
jam adverſaries ; (5) And in the right of pleas that be now depending 
which the in ſuch caſe, they in the reverſion ſhall be received in the manner 
law gave to aforeſaid, at the next day that the parties have in court, although 
Tor if they. the ſame parties have pleaded in chief . this time. 
might en- 2. Provided always that they in the reverſion, which pray to 
ner, where» be received, as before is ſaid, Pall find ſurety of the iſſues of the 
be tenements demanded for the time that the ſame demandants be de- 
beit given, / | 
but that was layed, after the ſaid plea determined between the demandants and 
3 gs tenants, if the judgment paſs for the demandant againſt them in re- 
„ Ace ver ſion aforeſaid, as well where the receit is counterpleaded, as 
CO where it is granted. 
that fexlar tenants being impleaded would plead faintly, the Patute of 13 R. 2. gave re- 
1 And — 2 were theſe = a 4 _—_ made. if 20 ſuch She the 
entry was congeable ? t after thefe two flatutes, another practice was deviſed, for ſuch particular 
tenants would ſuffer recoveries ſecretly, in ſuch ſort that thoſe in the reverſion could not have notice 
thercof, ſo as they could not before judgment pray to be received; to remedy which miſchief, che 
Patute of 32 H. 8. was made, by which all recoveries had againſt tenant by the curteſy, or other- 


wiſe for life or lives, by agreement of the parties of any lands whereof ſuch particular tenant is 


feiſed ſhall be void, as tenant by curteſy, &c. ſhould be void againſt him in the reverſion; and yet 
there was an evaſion to creep out of that ſtatute ; for ſuch particular trnants would make a fedffment 
with warranty, and then the feoffee ſhonld be impleaded in a writ of entry, and be vouch the tenant 
for life, who would aver, and ſuch recovery was holden to be out of the ſtatute of 32 H. 8. For 
the recovery was not againſt ſuch particular tenants, &c. For the remedy of wwhic miſebief, the 
Patute of 14 El. was made, by which it was provided, that ſuch recoveries had where ſuch parti- 
cular tenants are vouthed ſhall be void, if ſuch recovery be by covin betwixt them. Arg. 2 Le. 62. 
pl. 89. Paſch. 31 Eliz. in the Exchequer, in Sir William Pelbam's caſe.— Ibid 64. in 
S. C. by 2 Ch. B. oe bi ſame har e Aa? 3 F 
If the revetſioner prays to be received upon this te, ay that tenant fo leads 
2 received; and this cauſe generally ſhall be ads 4 by reaſon for —.— 
2 the flatute; tor whether the title of the action be good or ill, yet if the tenants were of covin 
ith the demandant, the reverſioner ſhall be received, and then the eſpecial cauſe of covin, or faint 
Foc of ſhall not be ſhewn, by reaſon of the generality of the ſtatute. And fo where ſtatutes 
k 
er 


of covin generally, it ſhall be ſhewn generally; but otherwiſe it is of covin at common law, 
Molineux J. Pl. C. 30. b. Mich. 4 E. 6. C. B. in cafe of Wimbiſh v; Talboys. op 
By the equity of this ſtatute which gives reſceipt for falſe pleading, reſceipt ſhall be for falſe de- 


ending: per Hales J. Pl. C. 54. a. in cafe of Wimbiſh v. Talboys. 


The form of the entries for bim who prays to be received upon default of the tenant for life, is 
mus, viz. et fie dicit quod T. S. (the tenant for life) tenet prædicta tenementa cum petinentiis ad ter- 
minum vita ſue, reverſione inde mortem pred. T. eidem viz. to him who rays to be received, 
& beredibus ſuis ſpectant Oc. Fl. C. 158. b. Paſch. 3 Mar, Arg, in the cafe of Throckmorton 
v. Tracy. 

Tenn for 6. If he in reverſion is received, he ſhall find ſureiy; for it may 
life of on. be that he has nothing in the reverſion, contra of party to the writs 
grant . Br: Reſceipt, pl. 42. cites ꝙ H. 5. 4. 


fault after default, B. prayed to be received, and ſhewed a deed of of the reverſion by A, to 


him before the leaſe made to the tenant, exception was taken, becauſe the grant appears to be made 
prior to the leaſe; but the opinion being that he ſhould be received, the demandant ſaid, that B. 
nothing had in the reverſion the day of the writ purchaſed, It was awarded upon a demurrer, 
that B. be received, and find ſurety; for the ifſue will be nothing in the reverſion generally, 
Fuzh, tit. Reſceipt, p. 76. cites Mich. g H. 5, 10. | | 
*[ 53 1 7. In dower, the tenant made drfault after default, and he in 
He whois reverſion prayed to be received ; per Aſcue and Portington, in 
received this caſe, he need not find furety of the damages; for upon reſceipt 
ſhall find 2 g: z A | e 

in action, in which damages ſhall be recovered, the damages ſhall 


: Jure as 


well hen be taxed againſt ® the tenant by reſceipt ; but per Newton; he ſhall 
. 


1 
: 
: 
x 
* 
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nion be counterpleaded ; for ſo is the ſtatute, de defenſione juris; pleaded, as 


! I l i - when it i 
and the prothonotaries ſaid, that their courſe is, that where he is 07. 


received gratis, he ſhall find no ſurety, and if the reſceipt be counter- pleaded. Br. 
8 he ſhall find ſurety. Br. Reſceipt, pl. 65. Cites 22 H. 2 1 


LO E. 4. 9. 
8. In præcipe quod reddat, the tenant made default after default, Ai: in LY 


and he in rever/ion came and prayed to be received by reverſion de- mainger 


ſcended to him; and becauſe he is within age, prayed his age, and within age 


WAS re- 


the demandant ſaid, that he has nothing in reverſion, and prayed that _- © 54 
he may find ya for the iſſues in the meſne time, and was com- fault of the 
pelled to find ſurety by award; for though he be within age, this tran for 
E : . life, and per 
is no matter; for he who prays ſhall not be obliged himſelf, but Gut . 
6 give] ſureties à latere, and ſo they did; quod nota, Br. id furcry 


eſceipt, pl. 1 1. cites 33 H. 6. 6. be the ref- 


ceipt agreed 
or not, Br, Reſceipt, pl. 136. cites 16 H. 7. ge 


9. The ſurety ſhall be Sufficient of franktenement, Br. Reſceipt, 
pl. 136. cites 16 fl. 7.5. 


(A. 3) Of whom: Termor, &c. in Default of see (D), 
others. 


1. HE ſtatute of Glouceſter, cap. 11. 6 E. 1. When a man The genirat 
* Jeaſes his tenement + in the city of London for years, and bed be- 


| fore 
he f to whom the freehold belongs || cauſes himſelf to be impleaded by rh nine 
colluſion. f — bor 


term of years was ſubject to the pleaſure of him that had the frechold; for if he had ſuffered 4 
recovery in a real action, though in truth it was by colluſion, {ſuch credit the common law pave to 
recoveries in real actions) the intereſt of the termot was overthrown, becauſe he could not falkify a 
recovery of the freehold ; for that 2 the common law none could falſify a recovery of a freeheld, 
but be that had a freebald. This act provides a two-fold remedy, 1ſt, tor the cuy of London, by 
writ in nature of a commiſſion to the mayor and bailifls grounded upon this ſtatute, &c. adly, 
generally by receipt before judgment. 2 Inft. 924, 322., 

Another miſchief was, that after ſuch a recovery had by colluſion, and the leſſee ouſted theres 

upon, he ſhould have his action of covenant {at the leaſt upon this word, dimiſit, &c.) againſt the 
leſſor ; and ſo the termor loſt his poſſeſſion and was driven to his action, which was a caule of u. 
tiplication of ſuits, et boni legiſlatoris eſt lites dirimere. 2 Inſt. ga. 
At the making of this ſtatute there was neither renant by flatute merchant, nor ſtaple, nor elegity 
for theſe executions againſt lands were given by acts of parliament made afterwards; and yet 
having but chattles, they could not falſify (as has been ſaid) no more than tenant for years, And 
though in our books there be a conceſſum, that tenant by ſtatute merchant might falſify, yet the 
reaſon yielded there does weaken the authority thereof; for there they gave the reaſon, tor that he 
was not made party, Which he could not be in the præcipe, he heving but a chattel, and later 
authorities are againſt it, and a judgment in parliament alſo; yet being in equal miſchief, though 
they be created ſince our ſtatute, yet are they within the — of this act; for xpor the matter 
they are but * termors- But otherwiſe it is holden in caſe of a + guardian in chivalry, that he is 
not within this act; for he comes not in by any contra between the parties, as leſſee for years, and 
tenant by ſtatute merchant, ſtaple, or elegit, generally do, 4ut meerly Ly at in law. 2 lnit. 322. 
as argued that tenant by ſtature merchant or elegit were within the ſtatute of Glou- 
cefter, they being termors by record, which is ſtronger than a matter in fact to mainiain their term, 
and to avoid the eircuityof bringing aſſiſe; but the Court gave no opinion. Kelw. 109. a. pl. 29. 
Eaſus incerti temporis. + The guardian is not within this ſtatute to have colluſion in preſei- 
vation of his term, Fitzh. Reſceipt, pl. 81. cites Paſch. 7 H. 4. 12. by Thirne and Hankforde, 
— 8. P. For he comes not to the lands by way of leaſe, but by courſe of law. Kelw. 128. a. 
pl. 94- caſus incerti temporis. 

his termor for years intended by this law muſt be by deed, by the expreſs words of the body 


ef this act, (fo that the termor have recovery by writ of covenant) which muſt be by deed, as in 


thoſe 
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choſe days, few were made otherwiſe; and ſo it was reſolved by the court of C. B. And 757. a8 


required a deed, left it may be uſed for — but now by the ffatute of 21 Hl. 8. cap. 15. Tenant 
for years by deed or without deed may : and ſo by that law may tenant by ew merchant, 
-flaple, or elegit do; which act being a beneficial law is conſtrued favourably. 2 Inſt. g2z. _ 
+ That is in the court of the 4xz/tings, the greateſt and higheſt court in London, It is called 
ingum or huſtings, of 2 Saxon words, viz. uus. i. e. domus, & THING i. e. placitum ; ſo huſ- 
223 as ® much as to ſay domus placitorum, or forum contentioſum, where cauſes are pleaded. 
And other cities have the like court, and fo called, as York, Lincoln, Wincheſter, &c. 2 loſt. 322. 
Here the city of London is named, but it appears by what Flea ſays, lib. 2. cap. 48. that this 
act extends to ſuch cities and boroughs pri el: that is, ſuch as Save ſuch N to Bold plea 
ds London bas; but London was named for excellericy. And to the end that merchants and 
others might enjoy the houſes which they held for years, for the advancement of trade and traffick, 
London was particularly named. 2 Inſt. 322, 23. 3 
4 Theſe words are ſtronger than if the ſtatute had ſaid, tenant; and yet the vouchee is taken 
within this and the other branch alſo. 2 Inſt, 929- + 
j But rb germor that is to be received by the ad branch, which to this, muſt not only allege 


the colluſion, but allege matter. for the ſafeguard of bis intereft, 2 Tot. 32g. 


Faint And makes default after default, or comes into court and gives it 
is wp to make the termor loſe his term, and the demandant obtains his 


mot taken. ſuit, ſo that the s termor may recover by writ of covenant ; 
this act. 2 Inft. 323.—* That is, if the demandant have execution, and the termor ouſted; ſo as he 
may have his action of covenant, 2 Inſt. 323. | 


® And ths Jy this caſe the mayor and . may enquire by ingue/l in the 
Rb preſence of the termor and demandant, whither ſuch plea was moved 
done by upon good right, or by colluſion and fraud to make the termor he his 


ture of a 
tommiſſion grounded upon this act, directed to the mayor and bailiffs, modi the leaſe, the brings 
ang of the action by colluſion, and this ſtatute, and concluding thus, ideo vobis mandamus, quod 


convocatis partibus coram vobis, & inquiſita ſuper hoc plenius veritate, eidem A. (that is, the 
eermor) de predit' meſſuagio terminum ſuum quod juſtum fuerit, ſecundum formam ſtatuti præ- 
dict“ habere faciatis. And ſo regularly, when any like authority is generally given by any act to 
do juſtice, it ought to be done by force of the king's writ grounded upon the act, and the writ 
grounded upon this act is called, breve de iaquirendo veritatem ſuper ſtatutum Glouc, 2 Inſt, 323, 


» g be And if it be found that it was upon good right, judgment ſhall 
teflor and 3, forthwith given; but if it be found by fraud to cauſe the ter mor- 


_ __ to _ Bis term, the termor ſball enjoy his term, and the * execution 
me baviog of the judgment for the demandant Jhall be ſuſpended until the term 
the revet= Je expired. ; ps 

Gon, not- 


withſtanding the judgment, ſhall have the rent, and ſhall puniſh waſte, &c. 2 Inſt, 323.—Kelw, 
308. b. pl. 28. caſus incerti temporis, S. P::argued, but no judgment. And the reaſon given why 
the reverſioner ſhall have the rent, is, becauſe it is incident to the reverſion, &c. And the reaſon 
given why the reverſioner ſhall puniſh waſte, was, becauſe it is in deſiruftion of the reverſion, 
which is in him. | 


See fallify- In like manner Jhall it be of enquiry before the juſtices, if thi 
ng Tecove- 4, mor challenge it before the 8 fe . 


4 Ties D x , , 8 * 4 @ . 
159 7 the iſt act that gave reſceipt in any caſe, and by force of this act the termor before judg- 
ment may pray to be received to defend the right and intereſt of his term upon the default, or ren- 


der, or n ire of the tenant, but not upon feint pleader; and tenant by ſtatute merchant, 
* and elegit, are taken within this branch, as Seh as within the former branch of this act. 
2 Inſt. 3 . 


ft. 323. | 
And : A not ſufficient for the termor to allege colluſion, but he muſt alſo traverſe the point of 
the demandant's writ, or plead ſome bar to his title; for this law that gives him to be received, 
enables him to plead for the ſafeguard of his intereſt, 2 Inſt. 3243s 24 | i 
If the tenant vouch and the vouchee enters into warranty, and after makes default, the termor 
ſhall be received; for albeit the 1ſt branch (whereunto this doth refer) is when he that has the 
frankicvement makes default; yet inaſmuch as the vouchee is tenant in law, (this law being * 
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cla for ſafeguard of the intereſt of the termor) he ſhall be received ; or it is within the ſame miſ- 
chief. 2 Inſt, 324. | 


2. Conuſor upon a flatute merchant brought ſcire facias againſt 
the conuſee ; ſurmiſing, that the conuſee had cut wood and levied 
much money by caſual profits, and of the reſt ſhewed acguittance, 
and prayed ſcire facias againſt him to rehave his land, and had it; 
which was returned, and the defendant did not come; by which 
came . and ſaid, that the conuſee after the execution granted his 
intereft to N. who granted it to the ſaid IW. and becauſe he has 
term in effect, and came before judgment rendered, he prayed fo 
be received, becauſe this ſuit is by colluſion to make him loſe his [ 55 1 
term. Per Hill; becauſe you may have aſſiſe and try the colluſion 
there, and alſo your term is nut certain, as a term upon a leaſe for 
years; therefore by award he was ouſted of the receipt, and that 
the plaintiff rehave his land, and the defendant in miſericordia. 
And fo ſee that the ſtatute of Glouceſter does not aid him. Br. 


Reſceipt, pl. 48. cites 21 E. 3. 1. 


3. In writ of entry in the poſt, upon the default of the voucher, It che tenant 


came one N, and ſaid, that he was tenant for years of the leaſe of in precipe 

him again/t whom, &c. and that this recovery was by covin to defraud 8 102 
him of his leaſe, and traverſed the diſſeiſin; for per Cur. the covin and the 

is not material without traverſing the on of the writ. And vue bee en- 


Pollard ſaid, let him be received; but Fitzherbert contra. For 5 


the flatute gives the receipt upon the . or reddition of the a:fault, and 


tenant, and not of the vouchee. This he held for law, and fo it has the /ermor 
comes and 


been held before this time; quod nota, Br. Reſceipt, pl. 67. Join e 


Cites I4 H. 8, 4. i e he 
all be re- 


ceived, and the demandant ſhall have judgment, and execution ſhall ceaſe till the term ends, and 


the pelſeſſion of the termor in the ſame tenancy is the poſſeſſion of the reaqveror ; and it the termor be 
ouſted the recoveror ſhall have aſſiſe. Per Fitaherbert J. quod nemo dedixit, Br. Aſſiſe, pl. 2. 


cites 27 H. 8. 7. Br. Reſceit, pl. 1. cites S. C. 


4. In formedon the tenant pleaded, ne dona pas; and came a 

tenant by elegit, and ſhewed his intere/t and record certain; and 
ſaid, that this ſuit is by colluſion between the demandant and the 
tenant to ouſt him of execution; and praied to be received by the 
ſtatute of Glouceſter. But note, that this does not ſpeak but of 
reddition and default, and not of feint pleading. See 21 E. 3. 1. 
That he may have aſſiſe, and he has no term certain, therefore 
ſhall not be received; and ſee 7 H. 7. 26. That he ſhall not be 
received upon feint pleading. And per Choke, when termor 
prays to be received, he ought to ſhew deed; for the ſtatute is 
given zf be have quarrel, which is intended by action of covenant, 
but the deed ſhall not be traverſed ; quod Danby conceſſit. Br. 
Reſceit, pl. 75. cites 9g E. 4. 30. 

5. Where execution is ſued againſt the conuſor upon a ſtatute 
merchant, and after the recognizor ſuffers feint recovery upon 
voucher by writ of entry in the poſt, to oufl the conuſee of his execu- 
tion, there the conuſee cannot be received; for the ſtatute of 
Glouceſter gives, that the termor, viz. leſſee for years, ſhall be - 
received upon default or reddition of the leſſor; and the conuſee 

Vor, XIX. F | upon a 
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upon a ſtatute merchant is taken by the equity, but the /atute diet 
no! give remedy for 2 pleading ; and this recovery upon ſuch 
voucher is feint pleading, and therefore out of the cafe of the ſta- 
tute, and cannot be taken by any equity. Quzre; for it was not 
adjudged, Br. Reſceit, pl. 127. cites 7 H. 7. 11. 


See(R) (B) In what Caſes ſome] Man ſhall be received 
after Reſceipt [of another.] | 


LI. IF a prior be received upon default if the leſſee, and then the 
I prior dies 2 7 the laſt cantinuance, the juccefſor prior ſhall 


be received. 22 E. 3. 18. b. adjudged. ] 


= it 51 (c) us may allow a Reſceipt. 


1 Br. Reſceit, [I. TY aſſiſe againſt baron and feme adjourned into bank upon 4 
pl. 28. cues 2 ſpecial point, if baron makes default at the day of adjourn- 
ment, — may be received in bank. 3 H. 4. 18.) 
[2. In aſſiſe againſt tenant for life, if, upon pleading of a foreign 
plea, the affiſe is adjourned, he in Joverticn cannot be — 


3 


1 there upon feint pleading of the leſſee. 22 E. 3. 12. b.] F 
1% , E 1 
[ . , | 1 
1 (D) bat ſhall be ſaid a Reverfion to be rectived. f 
4 5 ©3728 } ; 2 
I br. T HE words vel illi ad ques ſpectat reverſſo.] i 
| 5 2 
Litt.S. 481. [Z. A remainder in fee ſhall be received by thoſe words of the 4 

S. ge ſtatute as well as a reverſion. 24 E. 3. 32. 38 E. 3. 32. ad- E 

Lat. 972-2 judged. 18 E. 4. 27. Co. 10. 44. b. 27 E. 3. 87. b. + 

nant for life, the remainder for life, the remainder over in fee be, and the tenant is impleaded, and | n 

makes default after default, he in remainder in fee may be received notwithſtanding the meſne remain- 5 

der for life. Br. Reſceit. pl. 18. cites 41 E. 3 12. Per Kirton and Finch. b. 

ontra, if there be 2 meſne remainder in tail; for the next remainder orvreverſion of eſtate of in- te 

heritauce ſhall be received. Ibid, De Ps | be 

| a 

* * . . * , | : if 

[3. A remainder in tail ſhall be received upon default of the leſ- fo 

ſee. 38 E. 3. 32. adjudged 50 E. 3. 3. b.] 11 

7 Mir, _ 4 A remainder for bl ſhall be received upon default of the Ks 
Alen B. C. leſſee. 24 E. 3. 32. adjudged. 11 H. 4. 42. b.] Br 

Upon default of the tenant in formedon came 7. N. and euwed a fine by which eflate was ad | 

to the tenant for life, the remainder to F. N. 5 prayed, — to N. 450 to wh ora N. N. an 

who is dead; ſo the remainder is to him for life; and he prayed to be received. And the opinion fo 

of the Court was, that he ſhall be received ; by which iſſue was taken, that nothing in remainder. Git 

Br. Reſceit, pl. 38. cites 11 H. 4. 42. | | 

| þ 5. A reverſion for life ſhall be received upon default of the | oy 
leflee. 24 E. 3. 32. 11H. 4. 42. b.] wii 


Reverſion [. If there be eſte for life, the reverſion for life, the reverſion 
. | | wh nn 


in fee may 


won 


Fer life pending t 


2 pending the writ, where be 
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in fee, he in reverſion in fee may be received upon default of the be admitted 
leſſee. 27 E. 3. 87: b. admitted. ] 93 
in an action of waſte. 10 Rep. 44. b. in Jennings's caſe. 


7. In mort d'anceſtor the tenant vouched B. who at the ſummons 
ad warrantizand' was efſhigned, and after de ſervitio regis, and at the 
day did not bring his warrant, and at the ſame day the tenant was 
eſſoigned de ſervitio regis, and the demandant prayed the afſiſe by de- 
fault, and could not have it; for none is yet party but the tenant 
till the wouchee has warranted, and the tenant has not made default, 
but is eſſoigned, by which the ef9:gn was adjudged, and adjourned, 
& idem dies given to the vouchee, and at the day the tenant did not 
bring his warrant, by which the vouchee came, and ſaid, that the 
tenant held for term of life of his leaſe, the reverſion to him, and 
prayed to be received, and was received. Br. Mortd'anceſtor, 
pl. 32. cites 23 All. 15. | 
8. Præcipe quod reddat againſt baron and feme, who made default / 57 J 
5 oy default; and J. S. came and ſaid, that he leaſed to them for It a man 
2 ſaving the reverſion, and prayed to be received; and the deman- 2 1 
nt ſaid, that pending the writ, and after the default, he who prayed 23 
to be received leaſed again to the tenants, and to W. N. for life, and again N. 
fo the reverſion diſcontinued by which he prayed the receipt, et non w_— a _ 
allocatur ; but he was received by award, inaſmuch as it was con- panes. > als. 
Felſed that reverſion was in him; quod nota ; and fo fee that a man urig, J. . 
may be received by reverſion made pending the writ; quære if this %% im 
leaſe for life to the baron and feme, and to the third ſhall not be a e one 
remitter to the baron and feme. Br. Reſceit, pl. 119. Cites 38 the reverſion 


to P. there 

E. 3. 10. | 5 
received by default, and yet neither of them had any thing the day of the writ IN but pend- 
ing the writ, quod nota. Br. Reſceit, pl. 43. cites 9 H. 5. 10.—8. P. Br. Reſceit, pl. 60. cites 
21 H. 6. 13. | 

So if tenant for life be impleaded, and after he in reverſion grants to me the reverſion, I ſhall be 
received by this where I had nothing in reverſion the day of the writ purchaſed, Per Aſcue. Br. 
Reſceit, pl. 57. cites 19 f. 6. 21. | 

So it was faid by Frowicke and Kingſmill, that if my tenant for life be impleaded, and pending 
the writ, I make a new leaſe to him and a ſtranger by deed, and deliver poſſeſſion to my firſt te- 
nant, this is a ſurrender of the firſt leaſe, and a good new leaſe to him, rl to the ſtranger; and if 


the one makes default after the ſecond leaſe, I ſhall be received of all the land; for if the reverſion 


be all in me it ſuffices forthe reſceit, and the tranſmutation of poſſeſſion pending the writ is not ma- 
terial; for if he ſurrenders, yet I ſhall be received, And a fortiori, if I make to him a new leaſe 
before the reſceit; and alfo, if one who has nothing, be impleaded of my land, and I make to him 
a leaſe pending the ſuit, I ſhall be received upon this default ; but if the tenant be tenant in fee 
ſimple, when the writ is brought, and pending this writ, he makes feoffment, and retakes an eſtate 
_ term of his life, there the feoffee ſhall not be received, &c. Keilw. 70. b. pl. 8. Mich. 21 
7. f 
In formedon, where a man has reverfion pending the writ, & Ba ſe or deſcent, yet he ſhall be 
received as well as if he had the ns. re 5 of the with * Ker — clearly, 
Br. Reſceit, pl. 60. cites 21 H. 13. 
In precipe quod reddat, the tenant made default after default; and A. came and ſaid, that the 
tenant had _— the day of the writ purchaſed, but W. was ſeiſed in fee, and leaſed to the tenant 
writ, the remainder to this A. by which A. prayed to be received, and per Cur, 
he wy be received ; for he purchaſed pending the writ for term of his life, Br. Reſceit, pl. 11g. 
cites 18 E. 4. 2. : 
But if be % ſeiſed in fee, and writ is brought againſt bim, and ing the writ, he makes JN 
in fee, and retakes the eftate for term 2 there the feoffee hall not be received ; for when be 
| nothing before, there he has made the writ good ; but con- 
tra where he is ſelſed in fee, and aliens pending the writ : this alienation is not good pending the 
writ, which — cond by all the mr 2 
| | 2 
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57 Reſccipt. 


of the writ purchaſed, the tenant was ſeiſed in fee, and prayed that he be ouſted of the reſceit; Be, 
Reſceit, pl. 113. cites 18 E. 4. 27. 7 

It a min purchaſes the remainder pending the writ, he ſhall be received, but if remainder or rever- 
ſion be made pending the writ, a man ball not by this be received. Br. Reſceit, pl. 136. cites 16 

> Yo &o S. P. 2 Inſt. 346. But if the ee makes the writ good, there ſhall be a receit; as 
if > precipe be brought agair/# B. that has nothing, and the tert-nant make a leaſe for life to B. he 
ſhali be teceived. 2 Int. 346. But Brooke ſays, it ſeems that where the reverſion has not 
eſſe the day of the writ purchaſed, yet he in reverſion ſhall be teceived ; for the counterplea is, that 
he had nothing in reverſion the day of the writ purch«ſed, nor ever alter; and ſo if he had at any 
time pending the writ, and at the time that he prays, it is ſufficient. Br. Reſceit, pl. 60. 


S. P. Br. 9. In cui in vita it was agreed, that if tenant in tail after poſſibi- 


_ ©] lity of iſſue extin& makes default after default, and he in reverſion 


17. cites it Prays to be received, he ſhall be received, and yet the tenant had 
as i210 e once fee. Br. Reſceit, pl. 47. cites 38 E. 3. 32. 
So in ſcire facias upon a fine, the tenant in tail after poſſibility of iſſue extinct, made default after iſſue 
Joined, and he in remainder prayed to be received, and * was received; and yet remainder was ts 
two, and the one releaſed to the other pending the xorit, and yet he alone was received, but he ſhewed 
the deeds of the remainder, and of relealc. Br, Reſceit, pl. 30. cites 7 H. 4. 10, * S. P. Fitzh. 
tit. Reſcen, pl. 84. cites Mich. 11 H. 4. 14. | 

But per Skrene, he in remainder cannot be received / default of the tenant in tail, Br. Forger 
de Faits, pl. 6. cites 15 E. 4. | 


10. Baron and feme ſhewed cauſe to be received, becauſe E. was 
ſeiſed in fee, and leaſed to the tenant for life, anno 8 H. 5. and 
granted the rent to the feme in fee by deed, dated an. 6 H. 5. and 
vi. 2 years before the leaſe, and prayed to be received, and had day 


| 58 |] till naw by the effeign; and notwithſtanding that this cauſe is inſuf- 


fictent, by reaſon that the grant of the reverſion bore date before 
the leaſe for life, yet they were received, and found ſurety pro ex- 
itibus, &c. So it ſeems that the canſe is not traverſable, but the 
reverſion, and alſo notwithſtanding that it bore date before the 
leaſe, yet it may be that it was not delivered till after the leaſe ; 
and yet per Marten in ſome caſe a man may anſwer to the inſuf- 
ficiency of the cauſe upon reſceit; but per Hill if he will he may 
generally be received without ſhewing cauſe, but per Paſton and 
Hals at the day of the eſſoign; and prayer to be received the eſſoignor 
of the demandant may challenge the inſufficiency of the cauſe; by 
which it was awarded that they ſhall be received, and the iſſue upon 
receit ſhall be, that the prayee nothing had in teverſion the day of 
the writ ur 6; nor ever after; and the others e contra, a 
need not to ſay that he had in reverſion the day of the writ purchaſed. 
Br. Reſceit, pl. 43. cites 9 H. 5. 10. 

11. In formedon, the tenant pleaded ne dana pas, upon which came 
he in reverſſon, and ſaid that the tenant has only for term of life the 
reverfion to him, and pleaded feintly, and prayed to be received, and 

was received, and pleaded the fame plea, viz. that ne dona pas, 
quod nota, and the reaſon ſeems to be inaſmuch as it may be, that 
the tenant would have feintly defended the demandant. Br. Reſ- 
ceit, pl. 2. cites 2 H. 6. 14. 

12. In præcipe quod reddat again/ tenant for life of the 7 

baron and feme ſeiſed in jure uxoris rendering rent he made default 

. after default, and came the baron and ſeme, and prayed to be received, 

and were received by award, and yet this leaſe to the tenant for lifs 
zs @ diſcontinuance which veſts the reverſion in the baron alone, and 


if 
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Fit be the leaſe of the baron alone, then the feme has no reverſion ; 
but becauſe the feme after the death of the baron may agree to 
the leaſe by receit of the rent, or the like, and then it ſhall be faid 
the leaſe of both; and ſo the reverſion in the feme, and the agree- 
ment and diſagreement cannot be in the life of the baron, therefore 
they were received by award; quod nota ; and it is there ſaid for 
law, that tenant by receit cannot plead in bar upon his receipt, 
but may plead to the writ, or for the miſchicf of the warranty; 
per Fulth. Quod non negatyr. Br. Reſceit, pl. 130. cites 10 
H.. ; | 

13. Where I leaſe land for life, the reverſion to N. for life, and 
N. enters upon the tenant for life, my reverſion is out of me; but 
if the tenant. for life dies, there N. is now ſeiſed for life only by 
this remainder, and my reverſion is revived, and there if N. be 
impleaded and makes default after default, [ /hall be received. Br. 
Reſceit, pl. 57. cites 19 H. 6. 21. Per Forteſcue. 

14. He in remainder for term of life ſhall be received by the de- 
fault of the tenant for term of life, and if he makes default after, 
yet another in remainder may be received, though he did not offer at 
the day when the firſt in remainder was received; for he had no 
time till now, and he came before judgment. Br. Reſceit, pl. 63. 
cites 32 H. 6. 1. 


15. In writ of entry, 2 executors came and prayed to be received 


to ſave their term by default of the tenant by the ſtatute of Glou- 
ceiter. Afterwards one relinquiſhed the receit, and would have 
ſurrendered, but was not ſuffered. And Reade Ch. J. held that 
the default of the one ſhould not be the default of the other; but 
Kingſmill contra. Br. Reſceit, pl. 79. cites 21 H. 7. 25. But 
Brooke ſays, the law ſeems to be with Reade. 

Ib. Baron and feme being jointenants, the baron alone was im- 
pleaded, and made default, by which the feme prayed to be received, 
and it ſeems that ſhe is not receivable ; becauſe not party to the 
firſt writ, but then the queſtion was, if he in reverſion ſhould be 
received, becauſe only one of the tenants for life is impleaded, and 
made default, And per Anderſon and Windham J. he ſhall be 
received and plead the jointenancy in abatement of the demandant's 
writ, Mo. 242. pl. 381. Mich. 29 Eliz. Caine's caſe. 


17. If tenant for life be implea ded, and ſurrenders pending the | 


writ to him in reverſion, he ſhall be received, and yet he has no 
reverſion in him, et ſic in ſimilibus. 2 Inſt. 346. 


(E) What ſhall be ſaid a Reverſion to be received 
| within the Statute. What Perſon. 


59 ] 


Lr. * 5 words are, the heir, vel illi, ad quos ſpectat reverſio, ty color | 
admittantur.] BEE. 


heir apparent of tenant in tail, making default, &c. has been admitted, ſed non eſt lex, quia nullus 
eſt bæres vivenus, 2 Inſt. 345+ 


the 


2. If an infant leaſes for life, and after the leſſee is impleaded, : 
F 3 


P. 2 Inſt, 
And 


$59 3 Reſceipt. 
ſoit is ofa the infant ſhall be received upon default of the leſſee, though he 


leaſe by affirms the eſtate of the leſſee, which was voidable before. 24 E. 3. 


baron and 


Raue. 23. Adjudged. 28 E. 3. 98. Adjudged.] 


So in afſiſe againſt baron and feme and an infant, the afſiſe was awarded by their default, which re- 
 muined by default of jurors; and now the feme came, and prayed to be received, which was greatly 


deuated ; but after e made default, and the infant was received to plead, by award. Queve if 


this was &y reaſon of bis age; tor it was after the afſiſe awarded, which is a judgment, and he who 
will be received, ought to come before judgment. Br, Reſccipt, pl. 126. ches 29 Aff. 35. 


S. F. For he £23. If the J ie for life of the king makes default, the king in 


bee _ reverſion ſhall not be received; becauſe if he ſhall be received the 


vant, nor be Writ ſhall abate, inaſmuch as the ſuit is not given againſt him, but 
2 | . . . 

in oco e by petition. 25 E. 3. 48. Adjudged per Curiam.] 

Inſt. 346. cites S. C. & 4 E. 3. 38. OSS 

Scot v. Ta- 4. S. brought a formedon againſt A. who made default after de- 
gel S. C. fault; and now came B. and ſurmiſed to the Court, that C. was 


And. 133- ſeiſed of the land in demand, and gave the ſame to A. in tail, the 
pl. 18:. . . k | , 

Adjudged remainder to the ſaid B. in fee, and prayed to be received; and 
that = hall afterwards the court, upon advice, ouſted him of the receit. 4 Le. 
ceived; for 81. pl. 134. Mich. 31 Eliz. in C. B. Scot's caſe, 

the eſtate tail is eſtate of inheritance, and perdurable by the intention of the law, whereas re ſceipt 
was granted and intended by the ſtatutes for ſuch as had eſtates 3 upou particular eſtates 


| for lite, tenanis by the curteſy, after poſſibility, &c. which deter mined by death of the tenants, and 


not for any other, &cc. 


(F) In what Actions Reſceit ſhall be. 


. E ME ſhall be received upon default of her baron in a 
— 5 præcipe quod rediat. 3 H. 6. 29. 
quod reddat. See Br. Reſceipt, pl. 3. cites 3 H. 6. 20.——pl. 9. cites 20 H. 6. 20.—— pl. 10. 
cites 20 H. 6. 23.——pl. 11. cies 33 H. 6. 6.— pl. 12. cites 33 H. 6. 19.— pl. 15. cites 35 H. 
6. 31.— pl. 16. cites 40 E. g. 12.——pl. 18. cites 41 E. 3. 12.— pl. 20. cites 44 E. 3. 6.— 
pl. 24. cues 48 E. 3. 25.—-vli. 39. cites 3 H. f. 10. ——pl. 41. cites 9 H. 5. 3.— pl. 43. cites g 
H. 5. 10.——pl 46. cues 38 E. 3. 22.— pl. 51. cites 21 E. g. 8. — pl. 52. cites 21 E. 3. 13, —— 


That reſ- Lr. 


pl. 54- cites 21 E. 3. 45.——* pl. 57. cites 19 H. 6. 21.— pl. 38. cites 19 H. 6. 46,——pl. 68. cites 


24 E. 3. ag. pl. 107. cites 2 E. 4. 16. pl. 108. cites 2 E. 4. 23.— pl. 113. cites 18 E. 
4-27 — pl. 114. cites 19 E. 4. 4.— pl. 116. cities 22 E. 4. 33.— pl. 118. cites 14 H. 4. 16. 
pl. 119. cites 38 E. g. 10.— pl. 130. cites 10 H. 6. 24.— pl. 133. cites Itin Derb. 3 E. 3. (bis) 
ib idem. Br. Painour, cities 12 H. 4. 21. 

00 


S. F. Be. 2. He in reverſion ſhall be received, upon default of the leſſee 


Reſceivt, + _ . N 
pl. 72. cites in Writ of meſne. 30 E. 3. 7. b. 
24 E. 3. 31. Per Skip. 


Br. Reſ- [ 3. In guid juris clamat, feme ſhall be received. 3 H. 6. 29. 


ceipt, pl. 4. 
citcs 3 H. 6. 28. Per Rolf. a 


3 _ [ So ina guem redditum reddit. Dubitatur. 9 H. 6. 22.] 


cite» S. C. as Kempton's caſe, in which ſhe was received ; but that Paſton held the contrary, unleſs 
the baron bad claimed fee before. 


Baron ard [ 5. So in writ of waſle, 3 H. 6. 29.] 


ſeme made 


default after default, till writ of inquiry of the valle was awarded, and retw ned ſerved , and w ph 
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ay came the feme, and prayed, to be received; ſed non adjudieatur. Br. Reſceipt, pl. 4, cites 3 
Gay. 28.— Bor kr. L. pl. 61. the feme was received in writ of waſte, cites 21 H 6 46. 

ln waſte againſt baron and feme, it the baron makes 2 defaults, the feme may be 'received, and ſo 

cannot any of man; quad nota, Br. Re ice i pt, pl. 116. CILES 22 E. 4 35- Co, Litt, 355: a. 


D. S.. Reſccipt lics in wiit of waffe, Br. Waſte, pl. 29. cites 42 E. 3. 21, 22. 

c YE . 3H. 6. 28. b.] Br. Re- 
e. 1 . r ] : ſceipt, pl. 4. 

eites S. C. that the feme ſhall not be received where the aſſiſe is awarded by default. In aſſiſe in 


pais, the baron made default, and the feme prayed to be received, and the plaintiff prayed the aſſiſe; 
and they were adjourned into bank, and there the feme was received; quod nota, Br. Relceipt, 


Pl. 125. cites 19 Aff. 5. 5 
In aſſiſe againſt G. and his wife at Warwick before Dyer and Barham juſtices of aſſiſe, the huſ- 


band made default. The aſſiſe was awarded by default, and the wife came and prayed to be 
received. The opinion of the ſaid juſtices was, that reſceipt lay in that caſe as in other caſes of 
præcipe quod reddat; and therefore the wife was received, And now Dyer in banco demanded 
of his companions the other juſtices, if the receipt was well granted; and by Manwood and 
Mounſon juſtices clearly, the receipt lies; for although the ffatate docs not give receipt. but where 
the lands in demand are to be lot by ſuch default of the huſband, and in an aſſiſe the land (hall 
not be loſt by the default of the huſband, but the aſſiſe ſhall be taken by defauir ; yet becanſe rhe 
buſtand and wife loſe their challenges lo the jury, becauſe the aſſiſe is taken by default, it ſeemed to 
the juſtices, and alſo to the prothonotaries, that the receipt did well lie in this caſe, 2 Leon, g- 


Pl. 11. 19 Eliz. in C. B. Gregory's caſe, 


[7. So in writ of entry in nature ef an aſſiſe, the feme ſhall be In entry 2 
ö na ure © 


received upon default of the baron. 12 R. 2. Ayd. 122.] 2 toin 
reverſion may be received, Contra in afſiſe; per Newton. Br. Reſceipt, pl. 124. cites 14 H. 6. 22. 


[8. In a quid juris clamat againſt baron and feme, ſuppoſing Quid juris 
them tenants for life, if they do not claim fee, yet the feme ſhall be ney FR 
received upon default of the baron, 3 H. 6. 29, Contra 21 E. ee 

3. I. b.] | feme, who 


9. [So] in quid juris clamat againſt baron and feme, ſup- cy fee: 
poſing them tenants for life, if they claim fee, and then make de- they were 


fault, the feme ſhall be received, becauſe otherwiſe ſhe ſhall loſe #t iNue, and 
the franktenement by the default of the baron for the claiming of AN 


the fee. 21 E. 3· 1. Adjudged.] baron made 
default. and 
came the feme, and prayed to be received, and was received, by award, notwithfanding that no 
land or tenement be in demand, and pleaded in bar ie the moiety, and confeſſed for the other moiety 
ready to attarn; and becauſe the Court ſaid that a feme cannot attorn in the abſence of her baron, 
nor is her attornment of effect without the baron; therefore diſtreſs ad attornand. was awarded 
againſt the baron and feme. Br. Reſceipt, pl. 49. cites 21 E. 3. 1. 


[10. In writ of error brought by leſſee for life, upon recovery 613 J 
had againſt him upon his default, he in reverſion ſhall be received. [ Br. 30 
* 21 Aſſ. pl. 17. adjudged. 21 E. 3. 46. 62.] fcerpt, pl. 


| . Cites 
S. C,—In writ of error, he in reverſion ſhall be received. Per Rolf, anno 8 E. g. 2. ad quod 
nemo reſpondit. Br. Reſceipt, pl. 55. cites 8 H. 6. 2. 1 


rr. In a writ of error to reverſe a common recovery, the feme 
ſhall be received upon default of the, baron, ſhe being tertenant 
of the land with her baron, becauſe ſhe is to loſe the land, if the 
common recovery be reverſed. Tr. 11 Car. B. R. between the 
Earl of Oxford and Muſchamp, and his feme, this was a doubt, 
and debated. ]J | 

(12. In affiſe, he in e not be received; for 2 


4 | 


61 Reſceipt. 


* Br. Re- ſhall be received in th's writ but he who 7s party to the writ, 
dip Pl. 22 E. 3. 10. b. * 22 Aff. pl. 27.] | 


8. cues 
C.—Ibid. in pl. 71.,——5S. P. Per Netwon. Br. Reſceipt, pl. 124. cites 14 UH. 6. 22. 


[13. But if an offiſe be brought againſt leſſee for life, and him in 
reverſion, he in reverſion ſhall be received upon default of the 
leflee, becauſe he is named in the writ, 22 Aſſ. 27, 22 E. 3. 
10. b. — 8 11 Per Curiam; for this is not 
againſt the ſuppoſal of the writ. 
: 10 In fan 4 he in reverſion ſhall be received upon 
default of the leſſce. 30 E. 3. 7. b.] : 
Br. Re- [15. [So] in a writ of meſne againſt baron and feme, the feme 
WP! ſhall be received upon default of the baron, becauſe ſhe is to have 
S.C. Per a perpetuity charged, and to be forejudged. 4 H. 4. pl. 20. 


E. 3. 38. Curia. 30 E. 3. 7. b. * 24 E. 3. 31.] 
Jenk. 79. : a 
pl. 36. ciies 4 H. 5. Fitzh. Reſceipt, 157. 


[16. But if in this writ, the baren and ſeme plead to iſſue not 
diftrained in their default, the feme ſhall not be received, becauſe 
by the iſſue the acquittance is acknowledged, and the inqueſt is 
to be taken only in right of damages. 30 E. 3. 28. b. adjudged. ] 

[17. But in writ of meſae againſt the baron and feme, F they 
deny the ſeigniory, and after make default, the feme ſhall be re- 
ceived; 5 now ſhe is to have a perpetuity charged. 30. E. 

8. 
Br. Re- l 18. In a guare impedit againſi baron and feme, the feme ſhall 
— be received upon default of the baron; for this ſavours of the 
S. C. Per realty, and the inheritance is to be recovered by it. 24 E. 3. 31.] 


Skip, —— | | 
S. P. Br. Reſceipt, pl. 64. cites 22 H. 6. 38. Per Port. S. P. Br. Reſceipt, pl. 121. cites 
22 H. 6. 30. Per Port. So in aſſiſe of darrein preſentment againſt baron and feme, the feme 
* was received by default of the baron, notwithitanaing that advowlon is not properly land or 
tenement, Br. Reſceipt, pl. 62, cites Trin. 11 E. 3. F 


Br. Re- 119. [Ce] in a writ of right of ward againſt baron and feme, 


ney 84 the feme ſhall be received upon default of the baron; for this 


S. C. Per action favours of the realty. Bub. 24 E. 3. 31.] 
Skip.which | | 
Sc on denicd. 


: 


cue 44 E. 3. Br. Drou, pl. 4. cites 44 E. 3. 24. S. C. 
11 
Br. Re- 20. In a ſcire facias againſt baron and feme to have execution 


.. of damages recovered in an aſſiſe againſt them, the feme ſhall be re- 


The 'cire Ceived upon default of the baron, though no franktenement is to 


factias was | r ; FI 2 : | 

. be recovered thereby. 24 E. 3. 3. Quare.] 

the recoverors, and upon their being returned dead, another ſcite facias iſſued; the heir, and tlie 
tertenants, aud the baron and feme, were warned as tertenants; and upon default of the baron the 
+ femme was received þy awaid, io prevent execution of a chaitel. In ſcire facias againſt baron 
and fee, the feme Wes received in default of the baron, Br. Reſceipt, pl. 19. cites 42 E. 3. 2.—— 
In fcire faciat, ii the tenant makes default after d: fault, he in reverjion ſhall be received; for here 
the Jang is ts be la Zf.9vell as wpon default after default in precipe quod reddat. Br, Reſce: pt; 


J. 128. ciics 45 K. 3. 16. ; 
204 85 ; Reſceipt, 


Refſceipt. | - 62 


Reſceipt, &c. ſhall be granted in a ſcire faclar, notwithſtanding the words (other ſolemnities of 


eourt mentioned in ſtatute W. 2. cap. 45.) For ſolemnitates Curiz are E delays, in reſpe& 
of the judicial proceedings of Court, and thoſe words extend not to t 
received, &c. & Inſt, 470. 


21. If it be found by office, that F. was {rife of certain land, 
and became indebted to the king, and that A. is now tenant, and * Fol. 438. 
upon this a ſcire facias iſſues againſt A. who makes default, Boy ori 
though A. be but leſſee for life, yet he in * reverſion ſhall not be 8 
received, becauſe no franktenement is in demand, but the land is 106. cites 
to remain in the hands of the king but for a time. 50 Af, 5. * & 


adjudged. ] 
22. In attaint one was received to defend his right, Br. Br. Re. 

Reſceit, pl. 88. cites 14 Aſſ. 2. | N 

: 40 Afl, 20. 


23. Entry in quod tenens non habet ingreſſum niſi per M. the 
tenants made default after default, and he in reverſion prayed to 
be 0 and was received. Br. Reſceit, pl. 70. cites 24 
E. 3. 18. 5 

- In cui in vita, it was agreed that if tenant in tail after 
poſſibility of iſſue extinct makes default after default, he in re- 
verſion ſhall be received. Br. Reſceit, pl. 47. cites 38 E. 3. 22. 

25. In mortdanceſter, the tenant made default, and one came Br. Re- 
and prayed to be received by reverſion, and was received by award. _ pl. 
Br. Reſceit, pl. 22. cites 45 E. 3. 24. 3 
26. In writ of eſcheat, if the tenant vouches the baron and feme, 
and the voucher is accepted, and the baron makes default, the feme 
ſhall be received; for this is in open miſchief of the ſtatute, Per 
Wiching. ' Br. Reſceit, pl. 25. cites 48 E. 3. 29. 

27. Reſceit may be in formedon. Br. Reſceit, pl. 5. cites See S. F. 


Br. Re- 
3 H. 6. 41. i . 
38, cites 11 H. 4. 42 pl. 40. cites 3 H. 5. 13 pl. 42. cites 9 H. 5. 4. pl. 44- cites 


9 H. 5. 10,——pl. 30. cites 21 E. 3. 4 ——pl. 60. cites 21 H. 6. 13. pl. 69. cites 24 E. 3. 
22,——pl. 73. cites 24 E. 3. 32.——pl. 75. cites 9 E. 4. 30,——pl. 112. cites 18 E. 4. 25.—— 
pl. 129. cites 30 H. 6. 16. 


28, In writ of deſceit, he in reverſion ſhall be received. Per 
Rolf, anno 8 E. 3. 2. ad quod nemo, reſpondit. Br. Reſceit, 
pl. 55. cites 8 H. 6. 2. | 

29. In writ of entry ſur diſſci/in, againſt baron and feme, the 
baron made default, and the feme was received. Br. Reſceit, 
pl. 7. cites 9 H. 6. 26. 

3o. In writ of aiel againſt baron and feme, the feme was re- 
ceived in default of the baron. Br. Reſceit, pl. 62. cites 21 


H. 6. 48. 
31. In dower againſt baron and feme, the feme was received in Br. Re- 
default of the baron. Br. Reſceipt, pl. 63. cites 22 H. 6. 1. er 
me, | 22 H. 6. 52, 
H. 6. 33. 5 | 8 


40 E. 3. 27.—— pl. 23. cites 48 E. 3. 1g. 


33. In 
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33. In writ of entry in the poſt, upon default of the youchee, 
one N. came aud prayed to be received. Pollard held he ſhould 
be received ; but Fitzherbert contra ; for the ſtatute gives reſceit 
upon default, or reddition of the tenant, and not of the vouchee 
and this he held for law, and fo it has been held before this time ; 


| quod nota, Br. Reſceit, pl. 67. cites 14 H. 8. 4. | 


(G) tn what Cafes Receit ſhall be in the Action. 


Lr. IF baron and feme vouchees enter ints the warranty, and make 
default, the feme may be received, thougn tae writ be not 
brought againſt the baron and feme. 12 H. 6. 6. b. 18 E. 
- 38. 38 E. 3. 9. b. adjudged.] | 
3. 38. 3 3-9 Jug : 
Lord {2. In a writ of entry of a rent againſt baron and feme, though 
_— „ the feme be ſeiſed in fre of the land out of which the rent iſſues, 
try upon di, on upon default of the baron, ſhe ſhall be received, though the 
Jeifn of bis land be not in demand, but only a reimt out of the land; becauſe 


e otherwiſe ſhe ſhall hold the land charged with rent. 21 E. 4. 53. 


mart made adjudged. ] a 
ter default, he in reverffor came and ſaid, That he leaſed the land to the tenant for life, and 
. be — — and 9 of 42 land where ; > was demanded, and £5 land, 


quod nota x for he may traverſe the title. Br, Reſceipt, pl. 112, cites 10 E. 4.9. 


In writ of dnwer of a rent againſt tenant for life, who makes 
4H after default, 25 reverſion the 5 wa be received, 
though the land is not in demand but a rent out of it. 19 E. 3, 
Reſceit, 14. ] 

4. It was faid, That it is 1 2 P. 13. L 3. Thatif mn 
be demanded againſt tenant for life of the land, he in reverſim 
the land ſball be received, though the land is not to be lot; for it is 
to be charged, which is ſuch like miſchief ; quod nota, and this 
by equity. Br. Reſceit, pl. 123. cites 19 E. 3. Fitzh. Reſceit, 
14 & 9 E. 4. 40. | 


(G. 2) How. For Part. And done upon Receit 
what may be. 


S. in . [I. FN ceſſavit againſt three, two made default after default, and 
2 the third appeared, and ſaid That J. N. was ſeiſed, and in- 
made de. feoſſed them. and to the heirs of him, and prayed ta be received for 
fault after two parts, and was received and tendered the arrears for the whole, 
default, and was compelled to find ſurety for twa parts, and not for the 
and aft thr a - 5 : 

grand cape third, becauſe he is party to the writ for a third part, and has 
waged their power to render and loſe it, and of thoſe two parts he cannot go 
7 Gang without ſurety, though he is named in the writ, quod nota, and 
and ar the the reaſon aforeſaid. Br. Reſceit, pl. 17. cites 40 E. 3. * 27. 


day 2 came, 


and the chird made default. and therefore came J. N. and prayed to be received of the third part 
b:eauſe be leaſed to the three fer-life, the r in him; and the demandant traverſed the 2 + 
; | ; - 
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but a la be traverſed the reverſion, that nothing in reverſion the day of the writ purchaſed, and 
the 4 * accordingly, and he found ſurety of the ifſues ; and this 2. to be fo yn third 
| part of which be is received, and the ather two waged their law for the two parts, and the writ 

abated for the 2 parts, and flood for the reſt, Br. Reſceipt, pl. 23. cites 48 E. g. 13.——* All 
the editions are (a) but I do not obſerve ſuch point there, But ſee 40 E. 3. 40. pl. 20. 


2. In aſſiſe, he in reverſion named in the aſſiſe was received for 
feint 1 g without ſhewing cauſe of the feint pleading, and yet 
the plaintiff may join iſſue with the tenant for life, or with him in 
. reverſion. Br. Reſceit, pl. 36. cites 11 H. 4. 3. 

3. He who comes a latere, and is received, his cauſe ſhall be en- 
tered; contra of the feme, who is party to the writ. Br. Reſceit, 
pl. 14. cites 33 H. 6. 53. 5 


(H) Receit by him in Reverfiom, At what Time he [ 64] 


ſhall be received. | See (K) (o) 
tr. IF a lite makes default, he in reverſion ſhall not be received Br, Re- 
befare the default recorded. 11 H. 6. 52.] woe" 
11 H. 6. 51. 
c S. C. per Cur. 
(1) Receit by Femes Covert. At what Time. 2215 


[ . feme ſhall not be received upon default of the baron, 

I till the land ſball be of by ſuch default if ſhe be not re- 

ceived, - 15 E. 4. 10. b. Per Curiam.] 

Iz. In a præcipe quod reddat againſt baron and feme, who plead Br. Re- 

to iſſue, and at nifi prius both make default, At the day in the Sus = 
bank the feme ſhall not be received; becauſe the land is not to S. c. 
be loſt by this default, but a petit cape it to be awarded, and ſo ſhe S. P. And 
comes too ſoon. 15 E. 4. 10. b. Per Curiam adjudged.) at the petit 
may be reccived. But in ſcire facias againſt baron and feme, who pleaded to i Nun at the 
af price were demanded, and did not come, and at the day in bank ſhe prayed to 2 received, and 
Was received, uod nota, Br. Reſceipt, pl. 32. cites 7 H. 4.15. And concordat 15 E. 4. 10. 
in ſcire facias, becauſe the land is to be loft by this default. 


{3- LC ] in a præcipe quod reddat againſt baron and feme, if 
my make default at the ſummons, yet the teme ſhall not be received. 
4+ 37- Þ | 
, ben not be received till the day of the grand cape 
returned. 7 H. 4. 37. b.] | 
[ 5. If baron and feme are vouched, and make default after de- 
fau 5 before T7 into the warranty, yet the feme ſhall be received, 
o E. 3. 29. b. 
5 $ [6. Aff: againſt baron and feme ; they pleaded in bar, and ace 
knowledged an ou/ler ; and the plaintiff traverſed the bar, and after 
the baron made default, and the feme was received and pleaded the 
ſame plea ; and the plaintiff traverſed it; and the aſſiſe found for 
the plaintiff; and that he was ſeiſed and diſſeiſed, but that there 
is no diſſeiſor named in the writ, Per Digg, The baron by his 
plea acknowledges an ouſter, and the feme has maintained the Cos 
| Plea z 


54 Reſceſpt. 
plea; and fo diſſeiſor by confeſſion. Per Tank, The aſſiſe was 


not taken upon the plea of the baron, and when the feme was re- 
ceived the baron was out of court, and his plea not of record in 
- prejudice of his feme, and a feme covert cannot be faid a dif- 
ſeiſor by her plea; which Belknap agreed. Et adjornatur. Br. 

Aſſiſe, pl. 24. cites 44 E. 3. 23. | 
7. Aſiiſe againſi F. and K. his 125 aud A. founded upon aſſiſe 
of novel diſſeiſin, in which they la; and the baron and A. male 
If 65 J % ult, and K. was received. Br. Reſceit, pl. 105. cites 50 All. 4. 
Br. Re- 8 Aﬀiſe again/t baron and feme, and ſeveral others, by an 
_—_— pl infant; the baron and ſeme tos the whole tenancy, and pleaded a 
5. C. But releaſe of the anceflor of the infant, bearing date in London, which 
there it is is a foreign county; and becauſe the plaintiff was an infant, they 


_ cougy adjourned the aſſiſe into C. B. to try the circumſtances ; and at 


reſceipt ſhe the day the feme prayed to be received, becauſe the baron made de- 
prayed to fault, and was received, notwithſtanding that fome faid, That they 
REY 3:2” had no power but to try the deed or remainder of the aſſiſe in the 
coold not; county, &c. and after the receipt ſhe whuld have ꝙ made return, and 
tamen could not; tamen quære. Br, Aſſiſe, pl. 45. cites 3 H. 4. 18. 
quære. 

Br. Re- 9. Aſſiſe againſt baron and feme, who pleaded a record in bar, 
pang; ag and had a day to certify it, and failed at the day, and the feme 
Ses, prayed to be received, and was received. Br. Afliſe, pl. 48. cites 


where the 7 H. 4. 16. 
baron and 

plead to the aſſiſe by Salli. and the jury remain for default of jurors, and at the day the Zaren 
makes default, the feme all be received. Br. Aſſiſc, pl. 210. cites 17 Afl. 12. 


(K) Receit by him in Reverfion. Alt what Time. 


{1. I. tenant for life makes default after the 4th day, yet he in 
reverſion ſhall be received. 17 E. 3. 3.] 
S where (2. If leſſee for life in action prays aid of the reverſion, who 
formedon upon ſummons makes default, and after the 1:ſſee makes default, he 
in reverſion may be“ received thereupon, notwithſtanding the firit 
ol. 439- . . 8 
8 delay; for the aid was but to aid the tenant, not to plead. 6 H. 
was brought 4+ 3 adjudged, ] 
again te- | N 
nant for term of life, who prayed aid of bim in reverſion, who joined and pleaded, and after made de- 
fault, and yet he himſelf came after and prayed to be received 5y the reverſion, and was receiveds 


and ſo default and appearance of one and the ſame perſon, but it was at divers days, Br. Default, 
pl. 102. citcs 24 E. 3. 24. . 


[3- If I-fſee for life vouches the reverſſoner, who upon ſummons 
makes default, and at the day of the grand cape returned leſſee makes 
default ; and if he makes default upon the petit cape, the rever- 
prom: "erm be received, notwithſtanding his default before. 6 H. 

45. 

4. If leſſee for life pleads jointly with his leſſor, who makes de- 

fault, being warned upon ſcire . yet after, upon default of the 
leſſee, he ſha Ibe received. 6 H. 4. 3. b.] | * 
| | [s.It 
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[. If after aid granted, and joinder and pleading of him in re- 
verſion, the tenant makes default, he in reverſion ſhall be received. 
24 E. 3. 23. adjudged. ] 

6. But if [lands are given] to baron and feme, and to the heirs But after 
of the baron [if the baron] makes 2 and feme is received and 3 
after makes default, the baron now ſhall not be received by | reaſon feme, if the 


of] his firſt default, and there are no moieties. 6 H. 4. 3. b.] ſens be xe: 
ceived, an 
after makes default, another may come and ſay, That ſbe has nothing in reverſion but for term of life, the 
reverſion to him, and ſhew deed, and pray to be received, and ſhall be received; quod nota, that as 
long as they come before judgment, any who bas in remainder or reverſion immediate, may pray te 


be received, Br. Reiceipt, pl. 39. cites 5 H. 3. 10. 


[7. If leſſee for life makes default after 3 and this is re- 
corded, he in reverſion ſhall not be received after, becauſe he has 
ſurceaſed his time; for the judgment ſhall have relation to the de- 
fault. 10 H. 6. 6. Contra 38 E. 3. 22. b. Adjudged.] n 

[8. If judgment be to be given againſt leſſee upon 2 defaults, and 
after it is adjourned till another term, at this term he in reverſion 
ſhall not be received; for though he comes before judgment, yet 
he does not come in due time paratus petenti reſpondere. g H. 
6. 37. | | 
(o. In præcipe quod reddat againſt tenant for life after iſſue, if Br. Re- 
he makes default at the niſi prius, he in reverſion may be received Sous Lag 
at the day in bank, though he did not proffer himſelf at the niſi 2c. per 
prius ; “ becauſe in this writ the land is to be loſt upon proceſs Newton. 
of petit cape. 19 H. 6. 21. b. Becauſe a petit cape is to be [ 66 ]® 
awarded. ] | 

[10. And he in reverſion ſhall be received in all caſes at the day 
in bank, unleſs in waſte, though he did not proffer himſelf at the 
nifi prius. 19 H. 6. 21. b.] | | 

[II. [Se] he ſhall be received in a ſcire facias at the day in Upon feire 
bank without proffer at the niſi prius, though the land is to be left = 
in this writ without other proceſs. 19 H. 6. 21. b.] Nas. 5 4 

; | ceipt at the 

niſi prius; for there a default after appearance or garniſhment is peremptory, and no further proceſs 
is there to be awarded. Contia in præcipe quod reddat; but the ſame law in action of waſte as 
ſcire facias. Per Newton. Br. Reſceipt, pl. 57. cites S. C. 
Tenant in tail after paſſibily of iſſue made default at the niſi prius in ſcire facias upon a fine, and 
he in reverſion prayed to be received in bank, and was received, and prayed bis age, and was 
viewed and judged of full age. Br. Reſceipt, pl. 37, Cites 11 Hl. 4. 14. | 


— [12. But in writ of waſte he ſhall not be received at the day in 
bank without proffer at the niſi prius. 19 H. 6. 21. b.] 

(13. In affiſe againſt 2, who are ſeiſed to them and the heirs of Se in afſſe 
one of them, and after the aſſiſe is awarded for their default, but 2 21 
remitted to take it till another day, yet at this day he who has the 7. N 
fee may be received. 18 E. 3. 51. Adjudged.] and the aid 


| made de- 
Fault, and the «fiſe awarded againſt him by default, and T. wourhed record, and had 25 to bring 
it in the next day, and at the day made default; upon which came F. named in the writ, againſt 
whom the aſſiſe was awarded, and ſbewed how the ſaid J. held of him for term of life, the rever · 
ion to bim, and prayed to be received, and was received, notwithſtanding the aſfſiſe was awarded by 
bis default, and that he prayed of the land where rent is in demand; and ſo another thing in de- 
mand. Br. Reſceipt, pl, 71. cites 24 E. 3. 29.— 8. P. Br. Default, pl. 101, cites 24 E. 3. 38. 
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r. R-= [ 14. If the tenant be efſoigned where he has attorney in thr plea 
my pl not efſoryned, upon which the demandant demurs, and judgment 

C— erroneous is given againſt him, ſcil. That he take nothing by his 
In 2 writ where they ought to award ſeiſin of the land, upon which the 

dane demandant brings writ of error againſt the recoveror, who is only 
tetanc made leſſee for life, in which the pro is reverſed, he in reverſion 
atrorhcy, may be now received, though the judgment ought to be, That the 
pe! — demandant in the firſt action ſhall recover ſeiſin of the land upon 
wer Ze the default; becauſe he comes before judgment, and he could not 
manded of be received before. * 21 Aſſ. pl. 17. 21 E. 3. 46. 62. Ad- 
the plea, Judged. ] 


was 
med, and day given in the franchife, and there the tenant caft efſoign, and the demardant rhal- 


it, becauſe he bad attorney in bank who is not removed, and the franchiſe did not allow it, 
by which the ant brought writ of error. And the opinion of the Court was, That 7t 77 
error, and that they ought to award ſcifer of the land or petit cape; by which came N. and prayed 
to be received, and was not received till it was adjudged if it was error, or not; and afler it was 
adjudged error, and be prayed again after to be received, and was received ; quod nota, after judg- 
ment of reverſal; but he came before judyment of the ſeifin of the land, or any other awvard. Aud io 
it ſeems that 6y the reverſal the recor ir become in ſuch plight as if wo error had been, and then the 
Court may proceed as the fin court ought to have done, and lo he came now time enough. Br. Re- 


ſceipt, 4 cites 21 E. 4. 45+ 


[15. If there be a default 2 or 3 days before he in reverſion 
prays to be received; yet if be comes before judgment, and any ad- 
Journment, he ſhall be received. 29 E. 3. 48. 

In precip [16. If lee for life gages his law of non-ſummons, and makes 
gud reddat default at the day, that he ought to make his law, at which day he 
confeſſed the in reverſion prays to be received by attorney by force of the king's 
ation, and twrit commanding it; and the Court reſts in adviſement 3 days, 
are key whether or no there be variance between the writ and record, and 

- , after the third day a good writ comes without variance, he in re- 


' edviſemen 


. verſion may well be received at “ this day upon this writ, becauſe 
Fol. 440. there was not any adjournment before, though there was a de- 
l. 29 E. 3. 48. | 85 | 

be in reverfion came, and prayed ts be received, and could not, but ſeifin of the land awarded; 
for the day of adviſement was the act of the Court. Br. Office del, &c. pl. 14. cites h 33 H. 
6. 19.—Þr. = wa, ace 12, cites 8. C. But per Danby, if he who prays dies, there, at 
another day after, his heir, if he prays, ſhall be reccived; for he had no day to pray before; quod 
non 


—_ [17. In real action, if the tenant vouches, and an efſoign of the 
** pl ſervice of the king is is 4 for the wouchee, at the return of the ſum- 
C. mons ad warrantizandum, and after, he does not bring his warranty 

at the day, and then the tenant is eſſoigned of ſervice of the king, 
and after he does not bring his warrant at the day, the vouchee may 
ay at this day, that the tenant is but tenant for life, the reverſion 
to him, and he ſhall be received ; for now judgment is not to be 
4p; the default of the tenant, 23 Al. 
hits 15. Adju - 

Aire facias [18, Mt the day of the petit cape returned, if the baron makes de» 

r fault, there the feme ſball be received. D. 1. 2. Ma. 103. 8.) 

Teme, who made default at the nifi priur, and the feme was received at the day of petit cape. Br. 

Reſccipt, pl, 19- citcs 42 E. 3. 2. | | 


[19. If 


>. Ines. #4 I ee, & . MO a. 


=> 


| becauſe he ſtayed till the day after. Caund. faid No; for he is 


baron and feme, and 
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fi. If baron and ſeme make default after default, upon which 
0% ſtranger, —.— That feme was tenant for life, the 
reverſion in fee to him; and prays to be received, and ts received, 
and after he makes default after default alſo, the feme ſhall not be 
received after, becauſe ſhe has ſurceaſed her time. 2 H. 4. 2.] 
20. In præcipe quod reddat, the tenant made default, and came 
he in rever/fon, and ſaid that the tenant held in dower the reverſion 
to him, and prayed to be received, Chelr. ſaid, Yeſterday the 
tenant was demanded, and did not come, and fo comes too late, 


time enough, becauſe he comes before judgment given; by which 
he was received; but firſt the tenant was another time demanded, 
and did not come; and ſo it appears that the default was not re- 
corded before. Br. Reſceipt, pl. 46. cites 38 E. 3. 22. 


in Roll is 
(H) and ſo 
the letters 


{1. PE: feme ſhall not be received upon default of the baron, proceed 


*((H)) [LI . Feme Covert. At what N U Twe 
me. 


a there, but 
unleſs the ſame day that ſhe prays to be received, the baren (H) (ij aaa 
might have pleaded if he had come in. ubitatur. 3 H. 6. 29.] 8 
as before, the alphabet is here continued on by the additional letters of (L) (M) & c. Which lat 
letters are to be obſerved as the letters referred to. | | 
Br. Reſceipt, pl. 4. cites 3 H. 6. 28. Per Martin, according to Roll. But ſays, Vide 3 H. 4. 12: 
The baron wade default at the ni prius in præcipe quod reddat, and the feme was received at 
the day in bank. | 


{2. If baron and feme make default in the term in bank, the 
feme ſhall not be received after, though ſhe comes the ſame term be- 
fore judgment. 3 H. 4. 13. b. Contra 18 E. 3. 1. admitted. ] 
[3. In action of waſte againſt baron and feme, if pg” war comes * Br. Re- 


in upon the grand diſtreſs, upon default of the baron ſhe ſhall be — 
received, 2 H. 4. 2. 7 H. 4. 38.] "Ye rand 
ainſt baron and feme, who held for term of life, and at the writ of enguiry of waſte returned 

© pokes made default, and the jk — prayed to be Kher A was o — 
ſceipt by award after good argument; for the award is as a judgment, and the party Hall nat make 
the thing to be tried again, which was tried before. Br. Reſceipt, pl. 26. Cites 2 H. 4. g—— 
Br. Waite, pl. 38. cites S. C. | | 
The feme came in after the writ to inquire if the "waſle was awarded, and returned ſerved; 
but non adjudicatur : but it was not denied, that if ſhe had come in before the writ to inquire 
of waſte awarded, but that ſhe ſhould have been received. Br. Reſceipt, pl. 4. citess H. 8.28.— 
Some held, that ſhe ought to have prayed it at the grand diſtreſs returned; but others held that ſhe 
may be h received now. Et adjornatur, Ideo quere. Ibid. pl. gs. cites 7 H. 4. g7. And ſays, 
Tamen vide. 7 E. g. Fitzh. 32. the feme was received in waſte az above; and 34 E. 3. Fitah. 
28g. accordingly. | | 

L 68 ]$ 


After the inqueſt taken in rediſſeiſin upon default df the 
the 1 5 e the ET feme ſhall not be re- 


[. After a judgment by default, and writ awarded to inquire of 
damages, the feme ſhall not be received. 7 H. 4. 38.] 46. 1 


68 Reſceipt, 

Br. Re- [G. If upon default of baron and feme a franger is received 

racy E. becauſe of the reverſion, and after he makes default after default, 

2 H. 4. 37- the feme ſhall not be received; for ſhe has ſurceaſed her time. 
2 H. 4.2. * 7 H. 4. 38. For once the ſeme was out of the 
benefit of the ſtatute. 22 E. 3. 44. adjudged. ] | 

In afife [/. After aſſiſe taken by d-fault of the baily of baron and feme 

againlt bz= the feme not be received. wy I. d. But 

— the quere.] | 


on 
pleaded to the afſiſe by bailiff, and the feme came and prayed to be received, and was received per 
Shard, and yet out of the caſe of the flatute. Br. Reiceipt, pl. 84. cites 12 Aff. 26. 


* Br. Re- [S. [$9] after aſſiſe by default againft baron and feme the feme 
ien ſhall not be received. * 2 H. 4-2. b. 3 H. 4. 13. b. 7 H. 4. 38. 
_ 3H. 6. 29. 30 E. 3. 28. b. Contra 1 E. 3. 13. b. But quere. ] 
In an aſſiſe [. Nor after award theresf ſhall ſhe be received. Contra 


3s. 8. b.] 


againſt the huſband and wife, if the ¶ſe be awarded by default, and after the baron makes default 
before the principal judgment, the wite may be received; and fo in the afliſe of novel difſeifin. 
2 Inſt. 343-——:11 Rep. 69. a. in METcai.r's Caſe, cites 22 E. g. tit. Reſceipt, 139. and ſays that 
with this accords 17 E. 2. Rciceipt, 173. and 22 Afﬀl. 22. Alter aſſiſe awarded feme was re- 
ceived. 24 E. 3. 29. b. | 

And albeit ſhe comes not at the time of the default, yet if ſhe comes before judgment ſbe ſhall be 
received, and ſo of bim in the reverſion or remainder. 2 Toft. 343, 344- | 


RJ 


Br. Aſie, [9. Nor after award thereof ſhall ſhe be received. Contra 
Pl. 299- 3H.6.8. b.] | 
cites 29 Al. | 

36. accordingly. 


* In ſuch [10. So after award thereof, and it remains for default » 


8 © Jurors, ſhe ſhall be received. 17 E. 3. Reſceipt, 173. adjudged. 


another day 12 Atl. 31. adjudged in mortdanceſtor. Dubitatur, 29 Afl. 36. 
the feme 22 Aff. 11. Quære. 12 E. 3. Reſceipt, 140. adjudged in 


1 mortdanceſtor. Contra 24 E. 3. 29. b. yet there it was after- 


ker right wards adjudged, that it lies for him in reverſion.] 
award. _ | 
25 Reſceipt, pl. 85. cites 12 Aſſ. g1. & Itin. Bed. according ly. So in afſiſe againſt baron and 
feme, which remained for default of jurors, and at the day the baron made default, and the feme 
prayed to be received, and was received notwithſtanding the flatute, by the default, and the land 
is wot merely te be Ioft by dgault in afſiſe, but by jury. Br. Reſceipt, pl. 100. cies 25 All. 14. 
But Br. Aſſiſe, pl. 299. ſays, That a feme caunot be received after ſuch award; for ſuch award 


4s a judgment; cites 3 H. 6. 


S. 8 [II. In aſſiſe, if baron and feme pleads to the aſſiſe by baily, and 
by might Acer it remains for default of jurors, and then the baron makes de- 


have been fault, the feme ſhall be received. 17 Aſſ. 12.] 

received at | | 

the day when the bailiff pleaded ; guære inde; for there is no default, and alſo the plea of the 
7 iff in the plea of the baron, which ſbe cannot deny. Br. Reſccipt, pl. ga. cites S. C. 


— [12, If ry iy” prays to be received at niſi prius upon default of 

® Fol-441- the baron,“ ſbe ſhall be received in bank ; for the juſtices niſi 
But in waf prius have => np to receive her. 2 H. 4. 2. 3 Hf. 4. 1. b. 
againſt ba- adjudged. 4 . 4 1. b. 7 H. 4+ 38. b. 19 Al. bY adjudged. ] 


of a leaſe for life made to the feme, they were at ue upon no waſt done, and ar the ni privs, 
ihe baron made default, and the feme appeared, and aid, at the place where the "re 7 
afſhigne 


7 
| 


hs Rn % 


 adjaurned till another term, the feme ſhall not be received this 


Reſreſpt. = 6g# 


aged in her franktenement, and prayed to be received, &c, and was received and pleaded ſeveral 
bars, and the agg replied; quod nota bone in waſt, Br. Reſceipt, pl. 61. cites 21 H. 
6. 46. Br. Waſt, pl. 89. cites S. C. ; 

Scire facias upon fine againſt S and feme who made 3 at the niſi prius. and the default 
recorded, and at the day in bank came the feme, and prayed ts be received, and was received, not- 
withſtanding “ that ſhe did not tender to be received at the day in pais; tor the juſtices of niſi 
prius have no power to receive her; quod nota. Br. Reſceipt, pl. 27. cites 3 H. 4. 13. 
And yet 2 E. 4. fol. 10. Petit cape ſhall be awarded, and then ſhe ſhall be recerved, and not 
before; but this it not the proceſs in _ faciat. In ſuch caſe upon ſcire facias at the day 
in bank the feme may be received; for at this day the land is to be loſt. Br. Reſceipt, pl. 66. 
cites 15 E. 4. 10. 3 


13. So if ſhe appears at the niſi prius, though ſhe does not pray 8. P. Br. 
to be received. 14 H. 6. 2. b. ; gp x 


where at the niſi prius the baron and feme made default, and ar the day in bank the feme _ to 
be received by default of her baron, the Court held that ſhe ſhall not be received; for the day in 
hank, and the day of nifi prius are one and the ſame day, and the feme cannot appear, and make 
default all at one and the ſame day; cites S. C. 


[14. So it is if the feme dies not pray to be received at the niſi S. P. 2 1nſte 
preus, nor appears there; becauſe the juſtices of niſi prius have no 3,554 
power to «llow it if ſhe had pra of it. 3 H. 4. 13. adjudged. the ſafeſt 
7 H. 4. 15. b. adjudged 38 b. 18 E. 3. 16. b. adjudged. Con- wy i t 
tra 3 H. 4. 2. 41 Aſſ. 29. Contra 14 H. 6. 2. b. Curia.) fes,“ 

[15. Aſter the grand cape, or * petit cape awarded, the feme 8. P. at ibe 
ſhall be received. 3 H. 6. 29.] 8 
r for then the land is to be loſt, and not before. Br. Reſceipt, pl. 78. cites 
15 E. 4. 


(16. If baron and feme make default at the grand cape, which 
is recorded, and day given over to be adviſed, the feme ſhall not be 
received after. 3 H. 4. 13. b.] | 
[17. So if baron and feme make default at the petit cape re- 
turned, and the default recorded, and this adjourned for any caufe, - 
the feme ſhall not be received after. 30 E. 3. 28. b.] 
[18. The ſame lau, though it be adjourned upon the efſoin of the 
demandant. 30 E. 3. 28. b.] | | | 
(19. If in affiſe again/? baron and feme all be adjsurned into bank Br. Re- 
for trial of à foreign plea, and baron makes default at the day in 2 ag 
„the feme may be received. 3 H. 4. 18. | S C.. 
22 2 and feme mo pleaded - 2 and the 2 made -_ 2 a U, are 
adjourned iu nk for difficulty, an e baron appeared, and atier e . and he 
received, 42 15 08. — — aopearance of the baron and defaulk BY pacy all * 
ame and ſo ſee ithflandin curnment upon a point certain Br. 
N. 89. 4% 78 f c "mw landing ad pon a po c 3 


[20. So if upon trial en pais they are adjourned to Weſtminſter 
the feme * be received after. 11 H. 4. 81.] | Z 
[21. If judgment be to be given by two defaults, and after it is Br. Re. 


term before judgment; becauſe ſhe did not come parata petenti 85 — 
reſpondere in due time. 9 H. 6. 37. Bile paſſe 


ren and feme, and is adjourned for difficulty, there at the day the feme ſhall not be rcecived ; for 
it is after verdict; for there is no meſne time between verdici and judgment. Br. Reſceipt, pl. 72. 
cites 24 E. 3. 29. per Wiltby. - | 
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» Br. Re: 22, In 4ffiſe againſt baron and feme, if they plead a record, and 
ſeeipt, bail thereof at the day, yet the feme may be received. ) l. 
* em 4. 16. b. 10 fl. 4. 9.] 


ment, pl. 9. cites S. C.——S. C. Br. Reſceipt, pl. 51. cites 24 E. 3. 29. per Wilby.— See pl. 35. 


[23. In affiſe againſt baron and feme, if the parties d mur in 

law upon ſpecial matter between them, upon which they are ad- 

Journed in bank, and there the aſſiſe is awaraed to be tak-n in pats 

upon the reſummons ſu d b:fore th: juſtices of the «ſſie, the feme 

ſhall be received, upon default of the baron, though the affiſe was 

[ 70 } awarded before upon the demurrer. 30 Aſſ. 47. adjudged, and 

'1 before other juſtices. ] | | 

Br. Re- (24. In affiſe againſt baron and feme, if they plead a releaſe 
_ dat d in a foreign county, upon which the aſſiſe is adjourned in banco, 
n fays and the baron and feme make default at the niſi prius, and day in 
the rezfon bark, by which the aſſiſe is awarded and remanded to take in pats, 
_ Aa and a re attachment ſued, the feme may be received in pais at the 
was in bank day; becaufe the award of the bank was only to be remanded, and 
was not in pats this ought to be awarded by default and the feme is come 


3 before this award. 22 Aſſ. 11. 


the aſſi ſe, but a remanding of the aſſiſe into pais ; for otherwiſe it ſhall be in v2in for the plaintiff to 
pray the aſũſe into pais again; for it appears elſewhere that after awarding the afſiſe the reſecipt 
does mot lie. | 


25. In a writ of meſne againſt baron and feme, who plead not 
diftr ained in their default, if they make default at the nifi prius, by 
which the inqueſt is taken by default, and the feme does not appear, 
nor pray to be received there, ſhe ſhall not be received at the da 
in bank ; for now the judgment is to be given upon the verdict, 
and not upon the default. 30 E. 3. 28. b. adjudged. ] 


* Br. Re (26, So in action of waſ?e againſt baron and feme after the waſte 


ſceipt, pl. ' Found ix the ſheriff, and returned in bank the feme ſhall not be 
3 


Bur — received, to avoid contrary verdicts. 2 H. 4. 2. Adjudged. 


baron and * 7 H. 4. 2. Dubitatur. 3 H. 6. 28. b. Contra 3 H. 4. 13. b. 
eme in ac- | 

Jones 7 H. 4. 37-b. Contra 30 E. 3. 29. b.] A | 
waſte pleaded xo waſte done, and at the niſi prius made default, and the jury taken by their default, 
and found for the plaintiff, yet ar the day in bank, the feme was — Br. Reſceipt, pl. 6g. 

cites 20 E. 3. 

So in waſte again baron and feme, ⁊orit of enquiry of waſte was awarded by their default. and 
1 found for the plaintiff, 2 at the day in bank uſe feme was received, Br, Reſceipt, 
pl. 6g. cues p. 7. & H. 32 E. 3. | | 

BY in action of waſte »gainft H. and his wiſe; after iſſue joined, the parties appeared, and the 
| | ew had a verdift. At the day in bank the Court was moved that the wife might be received, 

ut it was rejected as a ſtrange motion. Hob. 177. pl. 202. Trin. 14 Jac. Bell v. Hartley. 


— ſ27. In action of wa/te againſt baron and feme, and no waſtr 
* Fol-442- done pleaded, * the feme ſhall be received after the inqueſt taken, 
and before judgment. 22 Aſſ. 11. 28 E. 3. 91. Adjudged.] 


28. In an action againſt baron and feme, it profeſſion be alleged = 


* The word in the demandant, and it is certified by the ordinary, That * he is 


in Roll 1s, not profeſſed, and at the day of the 2 the baron males de- 


il which Fault, the feme ſhall be received. 21 
vid be to be awarded of the ſeiſin and diſſeiſin, 
ehh which is | 


3 39. For the aſſiſe is 
201 not in right of da. 
mages 


Pins. wt. oc -.. Y —_ 


made any default, nor the land to be loſt then. 2 E. 4. 16. ] 


Reſceipt. ä 


mages only. (But quære ceo.) 21 E. 3. 39. 59. b. + 21 Aſſ. (che) viz. 
pl. 20. Contra 41 Aff. per Curi am upon certificate of baſtardy.] e de. 


| | | ; mandant, 
and ſo is Br. Reſceipt, 53. which cites 21 E. 3. 38. and ſo alſo is the year-book of 21 E. g. 38. b. 


39. pl. 38. ſo chat it is here miſprinted. 
+ Br. Reſceipt, pl. 94. cites S. C. and there per Thorpe the feme cannot be received; for the 


judgment is not to be given by default, but upon the ceriificate; but per Stouf. the eſſiſe ſhall be 
awarded upon the ſeifen and diſſeiſin, lo ſhe ſhall be received; but. by the reporter the aſſiſe hall be 
awarded in right of damages, becauſe their plea is found againſt them by record, guere of the reſceipt, 
and ſee the ſlatute. 


{29. In aſſiſe by A. againſt baron and feme, who plead that J. Br. Re- 
Was ike in fee, and died; and that the feme is his heir, and the — 
plaintiff A. claims as heir to J. where he is a ba/tard, and iſſue S. C. For 
whether baſtard gr not, &c. And upon this it is certified by the where iſſue 
ordinary, That he is a mulier and nat baſtard, and then the baron —_— 
makes default, and the feme prays to be received, and becauſe the defendant 
ordinary did not return the writ with the certificate, it was ad- by jury or 
judged as no certificate, and ſo the feme received. 41 Af. 29, mas 
Adjudged. But there faid, That “ if the writ had been returned cannot be 


with the certificate, the plaintiff ought to have had ſeiſin of the received, 


land, and the feme not received. ] pane toy 
tenti reſpondere, and ſhe cannot anſwer after iſſue tried, or certificate, quod nota. 
| : 142 


[30. In action againſt baron and feme and a 3d perſon, if they Br. Re- 
ell wage their law of non-ſummons, and at the day which they — 


have to make their law, the baron and the other make default, the S. c. For 
feme, notwithſtanding the joint wager of law with the 3d perſon, this wager 


may take upon her the intire tenancy, and be received of the 3 
whole. 21 o 3+ I3.] | the baron, 


and not of the leme, 


[31. At a petit cape returned againſt baron and feme, if the Br. Re- 
baron caſts an eſſoin of ſervice of the king, where he has an at- 3 
torney in court who is not eſſoined, though he does not bring in s, CG. 
his warrant of eſſoin at the day given to him; and though the feme 
does not er herſelf to be received at the caſting of the Min, yet 
ſhe may be received at the day given for bringing in of the war- 


rant; becauſe ſhe could not be received before, the baron not haying 


32. At the petit cape returned, it the baron caſis a common Br. Re- 
ein, and the Court does not adjudge it, but adjourns it, and at ſceipt. pi. 
the day the eſſoin is guaſhed, or if the baron does not bring in his 5% Abet it 
warrant, yet the feme ſhall be received, though the judgment is wasneld by 


to be given as by default at the time of the eſſoin caſt, though the 33 | 


feme did not offer herſelf at the time of the eſſoin caſt; becauſe berecelved. | 
ſhe comes before judgment. Contra 2 E. 4. 16.] Retedde N 
| quære. b 


33. If a writ be brought again/? baron and feme and a At the 
8 and upon default of baron. and feme, proceſs continues 3 in" 
the 3d comes and takes upon him _ tenancy, —_ on &c. ſo baſes end 
that the baron and feme are out of court, yet if the feme comes **me 37 

| | e ö | E 
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the bares after, ſhe ſhall be received upon her prayer. 22 Aſſ. 11. Contra 
— nog 2 E. 3. 41. b. For the moiety of the 3d perſon. ] 


fault, and ſhe took the intire tenancy, and prayed to be received. Theloall's Dig. lib. 1g. cap. 
11. pl- 49+ 


In affiſe againſt baron and feme, if the plaintiff imparles upon 
3 WE Bo 44 —— and fon the _ _ efault, the 
feme may be received before the aſſiſe awarded. 20 Aſſ. 16. 

Adjudged. ] : 
But in aſſiſe [35. In oe againſt baron and feme, if the tenants plead join- 
_—_— tenancy by deed with a flranger, upon which proceſs 1 upon the 
feme, they /fatute at the day of the return of it, the feme be received 
pleaded upon default of the baron, though the land is not to be loſt upon 


r the default. 25 Ail. 14. Adjudged.] ; 


and were at iſſue; and after the baron rade default, and the feme would be received as join- 
tenant with another, and was ouſted, Theloall's Dig. lib. 13. cap. 11. pl. 14. cites 12 E. 3. 
Reſceipt, 139. 


* Br. R. 36. In fe inſt baron and feme, if they plead a recovery in 
ſceipt- pl. Bar, and at the day fail of the record, by which judgment is to be 
101. cites . . os 

S. C.—— given by the flatute againſt them as Hue, yet the feme may be 
S. P. Br. received. * 26 Aſſ. 35. Adjudged. 7 H. 4. 16. b. 10 fl. 
Refcerpt, 5 ] | = | 

pl. 57. cites 4 9 d. | | | - 
12 AT. 1. Brooke ſays, And ſo ſee that ſhe is not diſſriſor by failer of the record, notwithſtanding 
tne teu of Weſtminſter, 2 cap. 25.——Br. Parliament, pl. 31. cites S. C. 


—— 137. If in a writ of error to reverſe a common recovery brought 

. *Fol.443- againſt baron and feme, and the baron and feme are returned terte- 
— nants octabis Trinitatis, and then they appear, and the plaintiff aſſigns 

{ 72 ] errors, and after the baron * does not put in any plea, but makes 
default ; upon which the hu tif prays that the errors be exa- 

mined ; but afterwards in Hillary term the feme comes in, and ſays 


that it is her land, and prays to be received. Whether ſhe ſhall. 
be received, inaſmuch as ſhe comes before judgment dubitatur. 


Tr. 11 Car. B. R. between the Earl of Oxford and Muſchampe ; 
this was a point argued. Intratur. Hill. 9 Car. Rot. 151.] 

38. Aſſiſe ; if baron and feme in præcipe quod reddat, or the 
like, alien pending the writ againſt them, and the feme prays to be 
received for default of her baron after the alienation, and the be 
ouſted of the reſceipt, by reaſon of the alienation, it was faid by 


ſeveral juſtices, that this was wrong; quod nota; for ſhe may 


plead in bar, and may have aid, and may have writ of error; and 
in ſuch a caſe before other juſtices, the feme was received, and 
prayed aid of the king, and had it per Judicium, notwithſtanding 
: - the alienation. Br. Reſciper, pl. 86. cites 12 Aff. 46. 
| And it was 39. Aſiſe againſi baron and feme, and a third perſon, the feme 
fe wo if pleaded by bail:ff to the afſiſe, and the baron took the entire tenancy, 
% 15; ba abſque hoc, that the feme any thing had, and vouched the third pero 
-n had ho warranted him, and pleaded record in bar, and at the day, &c. 
% , brought it in, and at this day the baron made default, and the feme 
4:14 prayed to be received, and was \counterpleaded, becauſe the third had 


2 — 2 warranted the land to the baron, and had entered into the warranty, 
eher, 6 | da 


oi. Wy wy mo wn to. oc mA 7T 
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and fo the baron out of court : et non allacatur; for in aſſiſe he has or fog 


always day in court; ſo that the feme had been received, if the record plaintiff of 


had not been brought in by the third, but now there is no neceſſity, for all afions, 
the plaintiff /hall be barred. Br. Reſceipt, pl. 91. cites 16 Aſſ. 13. 2 


. a x 
bar of the whole aſſiſe, yet if the feme prays to be received, ſhe ſhall be received. Ibid. And in 
aſſi le againſt baron 484 feme, and the third, the baron ſuffers the third, who bar nothing, to take the 
tenancy, and after makes default, the feme ſhall be received; quod nota. Ibid. 


40. Aſſiſe againſt the baron and feme, the baron confeſſed that he 
was villein to V. M. by which the writ abated, and he brought 
another writ againſt the baron and feme, and W. M. and the baron 
confeſſed himſelf villein to another, and was not received againſt the 
firſt record, and notwithſtanding he tendered that nul tiel record, 
by which the feme prayed to be received, and was received ex 
aſſenſu: quære; but ought not op rigorem juris; per Knivet 
and Shard ; for reſceipt is to {5 the franktenement, and the frank- 
tenement is put in W. N. by confeſſion of the villeinage. But 


it ſeems to me, that ſhe may be received; for the canuſance of the 
baron cannot leſe the franktenement of the feme but for life of the 


 huſtand, and if ſhe ſuffers recovery now in the aſſiſe, ſhe ſhall by 


this be bound after the death of her huſband ; and ſo it is reaſon 
that ſhe be received. And per Stouf. clearly, She ſhall be re- 
ceived, Br. Reſceipt, pl. 96. cites 22 Af. 12. | 

41. In precipe quod reddat the tenant made default after default, 
and the baron and feme prayed to be received, and the demandant 
pleaded nothing in reverſion, and venire facias iſſued returnable 
preſently, and the baron and feme were demanded, and the baron 
made default, and was efſoigned de ſervicio regis, and the feme came, 
and ſaid that the eſſoign does not lie in this caſe, and prayed to be re- 
cerved, and the e/ſoign was quaſhed, and the 2 received and found 
ſurety of the iſſues; and the demandant pleaded nothing in rever- 
fron, &c. And fo ſee feme covert received where her baron and ſhe 
were not received before, but ſtood upon a counterplea of the reſceipt; 
quod nota, Br, Reſceipt, pl. 39. cites 5 H. 5. 10. 

42. In treſpaſs, if a feme ſole leaſes to two for life, and the one 
intermarries with the feme, and they two are impleaded, and make 
default after default, yet the baron and feme in right of the feme, 
ſhall be received and plead for the feme ; and yet he was out of 
court as to his own intereſt by the defaults. Per Newton Ch. J. [ 73 J 
quod nemo negavit. Br. Reſceipt, pl. 59. cites 21 H. 6. 4. | | 

43. In formedon, the tenant pleaded non-tenure, and found for 
the demandant. And now the feme, after verdict, prayed to be 
received upon the feint plea of her baron, becauſe he had pleaded 
non-tenure, where ſhe might have traverſed the gift; and he 
brought a writ out of Chancery de attornato recipiendo, for the 
feme. Et per Curiam, it was received; for a f.lfe pleading is a 
feint pleading, and a feint pleading is within the ſtatute. And 
here there needs not any new declaration, becauſe the feme is 
party to the ſuit. Otherwiſe it is, where he in reverſion is not 
party to the ſuit, and is received. Cro. E. 826. pl. 30. Paſch. 
41 Eliz. in C. B. Greſwold v. Holms. 


G 3 ((t)) 


73 | | Reſceipt. 


note at 


* (HY (Z] of the Writ. 


* Sethe ((ö)) [1M] In what Caſes it lies ggainſt the Suppoſal 
next bcloi e. | | 
[r. F a prætipe quod reddat againſt F. S. who makes default 
after default, and he in reverſion /hews for cauſe of receipt, 
that he leaſed the land to the ſaid J. S. and one J. D. he ſhall be 
received, though it be eva the ſuppoſal of the writ; for though 
the defendant will not abate the writ, yet it is not reaſonable that 
this ſhall ouſt him in reverſion of his reſceipt. 30 E. 3. 6. Ad- 
judged. ] | 
2. The prayor to be received in cui in vita cannot plead to the 
writ, by falſifying the title of the demandant ſuppoſed by the writ, 
Theolall's Dig. Lib. 13. cap. 11. pl. 39. cites M. 6 E. 2. 
Reſceipt, 167. 
3. In cſauit again}? baron and feme, who pleaded open and ſuffi- 
cient to his diſtreſs, and after the baron made default at the petit 
cape, and the feme ſhewed cauſe, and Foes to be received, inaſmuch 
as ſhe held for term of ber life of the leaſe of 4. And notwith- 
ſtanding the contrariety, ſhe was received, and after pleaded the 
ame 2 to the writ; and the demandant maintained that they 
held of him as the writ ſuppoſed. Br. Reſceipt, pl. 62. cites 
Trin. 8 E. 3. | | | 
4. Entry in quod tenentes non habet ingreſſum, unleſs by M. 
The tenants mad? default after default, and came he in reverſion, 
and prayed to be received, viz. M. and his feme, ſuppoſing that they 
leaſed to the tenant for life the Soo ae to them, and were received, 
part arp. that the entry of the tenant by the writ is ſuppoſed z 
and they faid that M. ard his feme leaſed, which goes to the writ, 
and yet they were received ; but firſt the demandant ſaid that the 
tenant had nothing of the leaſe of the feme : et non allocatur ; for it 
is dubious if it be the legſe of a feme covert to the lay gents, but it 
is her leaſe for the time; for by the receipt of the rent after the 
death of the hufband, the leaſe 1s affirmed, and therefore no coun- 
terplea ; by which he faid that the baron was ſole ſeiſed, abſque hoc, 
that the feme any thing had; and the others e contra; and upon 
this they made attorney: and ſo note, that upon iſſue joined the 
prayee to be received may make attorney, Br. Reſceipt, pl, 70. 
Cites 24 E. 3. 18. | 
5. In formedon againſt baron and feme, who made d:fault after 
7 and came R. and ſaid that the tenements are in the vill of 
. where the youngeſt is inheritavle, and that N. his father was 
ſeiſed, and leaſed to the baron and feme for life, and died, and the re- 
verſion is deſcended to R. as youngeſt ſon, and prayed to be received. 
Kirton faid he ought not to be received; for pending the writ the 
ſaid R. has eniered, and leaſed to the baron and ſeme, and one T. 
L 74 ] for life, and fo this reverſion by which he prays, &c. is diſcontinued ; 
| and becauſe the demandant himſelf has brought his writ againſt 
them, and this act pending the writ cannot abate it, therefore the 
: | demandant 
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demandant ſhall not contradict his own writ; and therefore he 
Hall be received by the fir reverſion ; and ſo it was awarded, and 
he vouched to warranty. Br. Counterplea de Reſceipt, pl. 4. 
Cites 38 E. 3. 10. 

6. In præcipe quod reddat, the baron made default after default, Ss to ſay 
and came the feme, and prayed to be received; and Zia that her _—_ 3 _ 
baron had nothing the day of the firſt writ purchaſed, nor ever after ; 55 
& non allocatur; for this is contrary to the reſceipt; quod nota, 4nd alſo it 
by award. Br. Reſceipt, pl. 3. cites 3 H. 6. 20. —_ ee 


writ was 
brought againſt bath when the feme was ſole, and they intermarried pending the writ, that this is no 
plea ; and yet the plea is true, but the writ is made good there. Ibid, | 


(M. 2) By Attorney. 


I. 6 may be received by attorney by a ſpecial writ affirm- 

* ing infirmity ; and the words of the ſtatute are general. 
2 Inſt 345. 

2. In attaint one was rectived'to defend his right, and made ſuch 
warrant of attorney, R. W. qui admiſſus eft ad defenſionem jurts ſui 
Po. lo. ſfuo F. de T. verſus, c. de placito jurat. 24 Militum ad 
conuincend. 12 de placito terre, Br. Reſceipt, pl. 88. cites 
14 Aſſ. 2. | | 

3. Upon iſſue joined the prayee to be received may make at- 
torney. See Br. Reſceipt, pl. 70. cites 24 L.. 3. 18. 

4. A man recovered damages in aſſiſe, and ſued thereof Foot facias 
azainft M. F. the ſberiff returned mortui ſunt, by which ifſued 
ſcire facias to warn the heir and tertenants, and the baron and feme 
were warned as tertenants, and the baron made default, and came 
the feme, and prayed to be received, and the was recezved by award 
to prevent execution of a chattle ; quod nota ; and the feme brought 
writ to receive attorney ad proſequend. admiſſionem, & defendendum 
executionem, Br. Reſceipt, pl. 72. cites 24 E. 3. 31. 

5. Aſſiſe againſt baron and feme; and ſeveral others, they were 
adjourned into baut, and at the day in bank the baron made default, 
and the feme prayed to be received, and was received; and after 
the reſceipt the prayed to make attorney, and could not; tamen 
quære. Br. Reſceipt, pl. 28. cites 3 H. 4. 18. | 

6. Scire facias againſt baron ard feme, the baron made default, Br. Brier, 
and the feme iuas received by attorney by writ of Chancery, which Pl. 108. 
teſtified that ſhe was ſich, and pleaded recovery by a ſtranger by elder © . 
title upon nient dedire, who has ſued execution. Fudgment of the 
writ, and no plea ; becauſe it is not by action tried. Br. Reſceipt, 
pl. 31. cites 7 H. 4. 15. | 

7. Special writ came to receive a feme by attorney, who was enſient, 
if the baron made default at 15 Mich. &c. and at the ſaid 15 Mich, 
the ſheriff returned no writ, by which ſued alias at another day; 
at which day the ron made default, and the ſemæ by attorney prayed 
to he received by the firſt writ, and was ouſted of the reſceipt ; for 
the writ does not warrant this Gay, but only 15 Mich. at which 

e 


day no default was recorded. Be (ceipt, pl. 8. cites 9 H. .- 37: 
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8. In pracipe quod reddat the tenant vouched the baron and feme, 
who entered, and after made default, by which iſſued petit cape, and 
at the day the baron made default, and the feme prayed to be received 
by attorney by writ, which willed, quod per teſtimonium plurimorum, 
&c. Uxor tam infirmat. quod propter periculum mortis defaltam 

ſalvare non poteſt, ut accepimus;* and ſhe was received, notwith- 
ſtanding the king did not teſtify it but by information. Br. Reſ- 
ceipt, pl. 58. cites 19 H. 6. 46. 

9. Dower againſt *& R. and M. his fn they were at iſſue, 
and at the niſi prius the baron made default, and this recorded at the 
day in bank Oftab. Mich. And at the ſame day the feme was re- 

cetved by writ of the king by attorney, becauſe ſhe was groſsly enſient. 
Br. Reiceipt, pl. 63. cites 22 H. 6. 1. | 

10. Where the day of the return of the writ of niſi prius is Oftab. 
Mich. and the writ of reſceipt by attorney bears date after Octab. 
Mich. yet if he comes before judgment he ſhall be received. Br. 
Reſceipt, pl. 63. cites 22 H. 6. 1. 

Br. Ref- 11. n dwer it was awarded for law, that where 4 feme prays to 
: 0% 7 WII be received by attorney by ſpecial writ, becauſe ſhe is enſieut and can- 
and the de- Dot travail, if variance be between the record and the writ of reſ- 
mandant ceipt ſhe ſhall be cultcd of the reſceipt, and ſo ſhe was; quod nota 
— Quod bene ; but it does not appear what variance. Br. Variance, pl. 46. 
nos. cites 22 H. 6. 1. 

12. In ceſſavit the baron and feme tenants at the day of the grand 
cape returned tendered their law of nonſummons, and at the day the 
attorney of the demandant was eſſoigned, and the eſſpignor demanded 
the tenants, and the baron made default, and the feme by attorney by 

ſpecial _ doubt of covin of the baron prayed to be received by 
attorney, and was received and pleaded immediately. Br. Reſceipt, 


pl. 14. cites 33 H. 6. 53. 


SAT ((K)) INI Receipt. In what Action. 
upra. | | 
* (A. 2) [1. 2 words are, vel reddere voluerit, Qc.] 

2. 


* Br. Re... afſiſe if the leſſee pleads a feint plea he in reverſion ſhall 
ceipt, p'. not be received; becauſe he is not party to the writ. 22 E. 3. 10. 
Us b. 22 AC. pl. 27. | 

fernt pleader 2 the buſband, the wife ſhall not be received by the opinion of Priſot; but it is re. 
ſived in 8 E. 2. o the contrary, yet I hold the law with Priſot ; upon a went dedire, and a nibil 


dicit. che me ſhall be received within the purview of this ſtatute. 2 Inſt. 343. cites 4 E. 3. 
Reiceipi 46. 


3. Ina writ of meſne againſt leſſee for life of a ſeigniory, if he 
wil acknowledge % yr of the plaintiff, % fm rar ſhall 
not be received, becauſe the judgment againſt the tenant ſhall not 


bind him. 1 E 3. 29.] 

4. A. and M. his wife were tenants for life, remainder to J. S. 
in fee, a formedon was brought again A. only, who made default 
after default; whereupon M. prayed to be received, which was 
denied, becauſe this recovery does not bind her ; PO ES 


Keſteipt. 

ſe to defend her right in that action, which cannot be impeached 

ere; whereupon J. S. prayed to be received, which at firſt the 
Court doubted ; for if the Arft demandant ſhould have judgment 
to recover, J. S. might falſify ſuch recovery; becauſe his eftate 
did not depend upon the eflate impleaded, viz. a ſole eſtate, but upon 
a joint eftate of A. & M. not named in the writ. But at laft, 
notwithſtanding the ſaid exception, the reſceipt was granted. Le. 
86. pl. 105. Mich. 29 & 30 Eliz. C. B. Keys v. Stedd. 
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9 ((L)) [O] At what Time. note at (H 
a . [ L. ſupra. ; 
{1. TN affiſe if the tenant, being a leſſee, plead, frintly a falſe plea, In afſiſe the 
e goto 1 2 upon e fle. pur 15 21 alſe, he —_ 

in reverſion ſhall not be received after before judgment. 22 E. 3. 2 4 goa 


10. b. 22 Af. pl. 27. adjudged. ] brett 


in a foreign county, which was denied and adjourned into bank te be tried. and thence into the foreign 
county by ni, prius, and there found againſt the tenant, and came a ffranger to the writ, and ſaid, 
that the t nant bad only for life, the reverſion to bim, and prayed to be received, and was ouſted of 
the reſceipt by award; foi ut is ſaid there, that it was never ſeen that a ſtranger to the writ had 

been received in aſſiſe. Brooke makes a guere if this be the reaſon, or b-cauſe he came too late; for 
it was after verdict at which day the tenant cannot plead, and toen cannot be paratus jus ſuum dey 


fendere juxia ſtatuta, Br. Reſceipt, pl. 98. cites 22 Al. 87. 


2. Aſſiſe againſt an pe was awarded by default, and remained Br. Rerł. 
for default of jurors, and at another day the- infant was received to TOE 2 — 
plead by award; quod mirum after the aſſiſe awarded, which was a s, C. 
judgment; for a feme may not be received after ſuch award. Br. 
Aſſiſe, pl. 299. cites 29 Aff. 36. and 3 H. 6. 

3. In præcipe quod reddat the tenant made default, and grand 
cape awarded and returned, and the tenant appeared, and tendered 
bis ley gager of non ſummons, and had day, &c. at which day the de- 
mandant is eſſoigned, and the tenant made default; and came à baron 
and feme, and prayed to be received; and ſo it ſeems that the reſcei 
ought to be tendered ſuch day, as the land may be loſt in caſe that t 
demandant had appeared; and alſo it ſeems that the efſorgnor of the 
demandant might have prayed ſeiſin of the land, in as no reſceipt had 
been tendered, &c. Br. Reiceipt, pl. 43. cites 9 H. 5. 10. 

4. In præcipe quod reddat the tenant at the grand cape waged his 
law of non-ſummons, and at the day he was eſſoigned, and the deman- 
dant appeared, and at the day that the tenant had by the eſſoign the 
demandant was eſſoi gnau, ood the tenant made default, and came one 
a latere by a reverſion, and frayed to be received, becauſe the tenant 
had only for term of life. Hull faid, ſhe cannot be received, for 
the land is not to be loſt now; for here is none who prays ſeiſin 0 
the land. Marten faid, the eſſoignor may pray ſeiſin of the oy 
therefore ſhe may be received. Per Half. Yet the eſſoignor 
cannot counterplead the reſceipt, by which we will counterplead 
the reſceipt, as it is, Br. Reſceipt, pl. 80. cites 1 H. 6. 4. 


((M)) 


76 Refceipt, 


ods + (M)) [P] Counterplea, What ſhall be good 


Fei eb Counterplea. 

S P. And II. OTHING in reverſion the day of the writ purchaſed or 

fo if he bed after is a good counterplea, 8 H. 6. 16. 48 E, 3. 
any time 

— * the 13. b.) 


writ, and at the time that he prays it is ſufficient. Br. Reſceipt, pl. go. cites 21 H. 6. 13. 


Br. Counj [z. Nething in reverſion generally is a good counterplea. 19 H. 6. 
rerpien 4 21. b. 22. Contra 28 E. 3, 90. b. adjudged.) 

- 4. cites 11 H. 4. 42. Fitzh. tit. Reſceipt, pl. 76. cites Mich. 9 H. 5. 10. And by 

| he ſhell hav+ tor flea diverſe things which tantamount that nothing in reverfion, as to lay, 

that the leffee after the leaſe releaſed to the tenant in fee, or if a feme ſole granted the reverſion. and 

after took baron, and then the tenant aitorned, the demandant all have this matter for plea if the 

axtee offers tn be received, and ſo o lay that be who prays to be received as heir in reverſion is a 

ard. or has an eder brather alive, or that he is altainted of felony, &c. Br, Counterplea 


de Reſceipt, pl. 2. cites 33 H. 6. 38. Br. Reiccipt, pl. 13. cites 33 H. 6. 23. 39. 


77 ] [3 Nothing in reverſion the day of the writ purchaſed is not a 
L Rec- — plea; becauſe he may come to the reverſion created before 
ceipt, Pl. the writ purchaſed, for which he is to be received. 19 H. 6. 
en 


cough—Br. Counterplea de Reſceipt, pl. 9. cites M. 10 E. 3. 


{4- It is a good counterplea that he who prays to be received 

bas granted the reverſion over to another pending the writ. 50 Aff. 
18 E. 3. 47. b.] | 

8 ['5- The cauſe of the reſceipt cannot be traverſed generally. 8 
| — —_———— H. 6. 16.] * 
Br. Coun- [G. As, no ſuch leaſe generally, is not a good counterplea. 8 
3. rig H. 6. 16. 19 H. 6. 21. b. Contra 18 E. 3. 48. ] 
pl. 1. cies 33 H. 6. 38. by the beſt opinion, but it was not admitted. In precipe quod 
ꝛeddat the tenant mad default, and oxe prayed to be received by leaſe made to tenant for life, ſaving 
the rever ion, and the iſſue was received, that ne lefſa pas modo & forma, and found ſurety of the 
iſſues. Br. Counterpleca de Reſceipt, pl. g. Cites 3 H. 4. 15: | 


In præci [7. Se, it is no good counterplea that the tenant had nothing of 
. his £ 7. 24 E. 3. 23. Contra. 28 E. 3. 90. b. | | 


the te- 
nant made default after default, and came one J. N. and faid that be bimſe!f was feiſed in fee, and 
leaſed to the tenant for term of life 8 the reverfion, and prayed to be received, to which the 
demandant ſaid. thet the pray ce ne Ie pas pri; and the others e Sontra, and found for ihe de- 
mandant hy mit privs, who demanded judgineat. aud the tenant prayed to replead; far be ſaid that 
the iſſue was migjoined; for the fatute is, that he in reverſion ſhall be received, the etore he ſhall 
fy: chat nothing in reverfion, and ſhall not ſay ne lefſa par; tor he ſhall not traverſe the cauſe but 
the reverfion; aud fo was the beſt opinion of teveral, but not admitted; and aficr, becaulc the 
prayee prayed to be received of the land and reat, becauſe he leaſed for lite as above, which rent 
cannot paſs unleſs 7 ant by deed, which be did not bet, therefore per judicium Curiæ, the de- 
mandaat recovered ſeiſin of the rent, Br. Counterplca de Reſceipt, pl. 1. cites 33 H. 6. 38. — 
Br, Reſceipt, pl. 4g. cites 33 H. 6. 23. 89. | y | 


But Bbb 8. A man may acknowledge the reverſion once in a prayer 
I—_ on. 27d deſtroy it by ſpecial matter, and it ſhall be a good plea. 8 H. 
ſwer to the 6. 16. | 

rev 


[9. A. 


Reſceipt. 77 


q. 4+ to ſay, that before the leaſe the prayor diſſeiſed the plaintiff, aud not to 
8 22 to the defendant 2 whom the plainti entered, —_ by the 
e 


who re-entered, ſo the leaſe deſtroyed, and defendant diſſeiſor; this is Strange 


a good counterplea. Dubitatur 8 H. 6. 16.] — — 
| confeſs 

avoid it as here, and well; by which the demandant, to be clear, pleaded riens in reverfion, nota 3 

for the cauſe, viz. the leaſe for life is not traverſable, but the reverſion or thing which tantamounts. 


Br. Counterplea de Reſceipt, pl. 8. cites S. C.——————Þr. Reſceipt, pl. 56. cites S. C. 


[To. If a _ to be received becauſe of a remainder limited Br. Ref. 
to him, it is good counterplea, that the remainder was limited to ceipt, pl. 
him and his wife. 21 E. 3. 8. admitted. ] | eee 


Counterplea de Reſceipt, pl. 5. cites S. C..———Zut in formedon in remainder, the wife was 


received and vouched; the demandant counterpleaded the voucher to part, that ſhe had nothing 
but jointly with her huſband ; fed non allocatur ; for the default of the huſband ſhall not make her 
loſe her voucher or warranty ; for it ſhall be intended that this jointenancy was made during the 
coverture, and then there are no moieties between them, and now by reſceipt ſhe is as a feme ſole, 
D. 34t- pl. 61. Paſch; 17 Eliz. ; 

Counterplea that the vouchee nor his anceſtors had nothing after the title of the demandant, ex- 
cept Jointly with A. and B. who are in full life, &c. was diſallowed becauſe in a formedon; for 
in ſuch caſe jointenancy muſt be expreſsly alleged between the vouchee himſelf and ſome of his 
anceſtors by name with the ſurvivors whoſe eſtate the tenant that vouches has. Beſides he does not 
aver the continuance of the jointure during the life of the vouchee or his anceſtors, &c, which us 
very material in a counterplea. D. 34. a. b. pl. 51. 


III. It is a goed counterplea that the tenant, who is fuppoſed to S. P. Br. 

be a leſſee, is ſeiſed in fee, 21 E. 3. 13. 28 E. 3. 95. Admitted Reſceipt, 

by iſſue 1 E. 3. 7.] 1 e 
| ® Br. Counterplea de Reſceipt, pl. 6. cites S. C. but ſays quære of this counterplea. 


'TI3- [Se] it is a good counterplea that the tenant, who is ſup- [ 78 J 
poſed to be a leflee, is ſeiſed in tail. 39 E. 3. 8. b. admitted. 


[13. It is a good counterplea, that the tenant was ſeiſed in fee - AF 
f . eſcei 
the day of the writ purchaſed. 27 E. 3. 87. b. admitted by ifſue. ] bl. 6 x 
22 H. 6. 1. Entry ſur diſſeiſin; the renant made default after default, and came D. and 
prayed to be received ; for he ſaid, that the day of the writ purchaſed the tenant bad nothing, but N. 
was ſeiſed in fee, and leaſed to the tenant for life pending the wvrit, the remainder to bim wwho prayed 
in fee, and per Cur, he ſhall be received; by which the demandant counterpleaded, and ſaid, that 
the day of the writ rr uf viz. ſuch a day the tenant was ſeiſed in fee, and prayed that he be 
ouſted of the Reſceipt Br. Counterplea de Reſceipt, pl. 11. cites 18 E. 4. 27. Br, Reſ· 


ccipt, pl. 11g. cites 18 E. 4. 27. 


[14. In an action againſt baron and feme, if the feme prays to be Aſiſe in 
received upon default of the baron, it 1s a good counterplea of the 52 Wil- 


reſceipt, that the baron pending the writ has demiſed the land of the ſeme of 
franktenement, 22 Aſſ. 13. reſceipt, be- 


. cauſe her 
baron had aliened _ the writ, at which Green murmuravit ; and Brook ſays, it ſeems that 
it was erroneouſly — or notwithftanding the alienation, the alienor remained tenant, and ſhall 
have writ of error, ſo foe ought to be received as it ſeems, and the Court ought not to have taken 
thereof conuſance. Br. Reſceipt, pl. 97. cites S. C. 


 [15. But it is no good counterplea of the reſceipt of the feme, And 18. pl. 
that before the appearance of the baron and feme, they levied a * 3 
come ceo, Qc. ſo that the feme has no right ; for her right ſhall be 


taken as it was at the time of the writ purchaſed, and her right is 3 v. 
anley.— 


not trauer ſable. D. 15 El. 315. 1. adjudged. ] Bendl. 198. 


1. 296. Mich. 13 & 14 Eliz. S. C. and the pleadings; and adjudged the counterplea not — 
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; 
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73 Beſteipt. 


b. I. 107. pl. 39. S. C. The judges all clear of opinion that the counterplea was not good. 
And fee there the arguments of the ſerjeants, and of Dyer Ch. ]. 

Counterplea was, that the baron and feme pending the formedon levied a fine come ceo, &c. 
with warraaty to = ftianger, &c. ſed non allocat* for 4 is eſtopped by his bringing and ſuing his 
writ againft them, as tenants to allege this alienation of the land by fine pending the writ, D. 341. 
8. b. pl. gr. Paſch. 27 Eliz. | 


16. Præcipe quod reddat againft baron and feme and a third, 
who waged their law of non-ſummons, and at the day the baron and 
the third made default; and the 2 came, and jaid that ſhe and 

| ber baron were tenants of the whole, and the third had nathing, and 
prayed to be received; and per Curiam, ſhe Hall be received; by 
which the demandant counterpleaded, and ſaid that ivey were 
tenants in common the day of the writ purchaſed, priſt; and the 
others e contra. Br. Counterplea de Reſceipt, pl. 7. cites 21 E. 
3. 13. 
17. Entry ſuppoſed by M. the tenant made default after default, 
came MH. and his feme and prayed to be received, becauſe they 
leaſed to the tenant for life ſaving the reverſjon, and the demandant 
far, that the tenant had nothing of the leaſe of the feme, et non 
allocatur ; for this is to inveigle a jury upon leaſe of feme covert; 
y 4 which he ſaid, that the baron was ſole ſeiſed, abſque hoc, that 
t 2 any thing had, and the others e contra. Br. Counterplea 
de Reſceipt, pl. 10. cites 24 E. 3 23. | 

18. It is a good counterplea, where he in remainder or rever ſion 
prays to be received, to lay that one meſne in remainder in tail be- 
tween the tenant and him who prayed to be received had iſſue one F. 
_ is in full life, Br. Counterplea de Reſceipt, pl. 2. cites 41 

FLIES ; 

19. Mortdanceflor againſt F. N. who wouched B. who was eſ- 
ſeigned, and after de ſervitio regis, and failed of his warranty at 
the day, and at the ſame day the tenant was eſſoigned de ſervitia 
regis, and at the day failed of his warranty, by which the ſaid B. 
came and prayed to be received by reverſion for default of the tenant, 
and it was counterpleaded becauſe ſaid B. ow efſoign, at a former 
time, made default, et non allocatur ; for aſſiſe is not to be taken 
D 79 ] by default of the vouchee, but by default of the tenant, by which he 

| was received by award. Br. Reſceipt, pl. 22. cites 45 E. 3. 24. 
B. Count, 20. In formedon one came and prayed to be received, and was 
pl- 85. cities recerved, and the demandant counted againſi him ſuch like count, 

mutatis mutandis as he counted againft the tenant ; quod nota. 

Br. Reſceipt, pl. 4o. cites 5 H. 5. 12. | | 
Br. Con- 21. Formedon againſt two; the one made default after default, 
Es and the other came and prayed to be received, inaſmuch as the land 
pl. * was given to the two, and to the heirs of the prayer; the demandant 
10 H. 6. ſaid, that they were received in fer the day of the writ purchaſed, 
26. abſque hoc, that they were ae to them and the heirs of the prayor, 


3 prout, &c. And admitted for a good counterplea, and the prayor 

and ſhould tons compelled to find ſureties for the iſſues, notwith/anding that he 

= * 3 was party to the writ ; for he had not the other moiety; per Cur. 

„ho and yet contra agreed where a feme is received in default of her 
baron, Br. Aer, pl. 129. cites “ 30 H. 6. 16. 


22. I 


| 22. If baron and fume are received upon default of the tenant for Br. Reſ- 
life upon cauſe ſhewn, and after the baron makes default, and the —_ 
feme prays to be received by his default, he cannot ſhew other C.. it 


cauſe, Br. Counterplea de Reſceipt, pl. 1. cites 33 H. 6. 38. 3 


per Priſot. | | received for 


cauſe,"and dies, and after the heir prays to be received, he cannot ſbew other cauſe; ſee of this 
matter 41 E. 3. 12. 11 fl. 4. 19. For there he ſhewed a new cauſe; for his father was within 


age. But at laſt all thejuſtices except Danby were of opinion that the prayee may /heww other cauſe 
well enough, Br. Counterplea de Reſceipt, pl. 1. cites 33 H. 6. g8,———Bbr. Receipt, pl. 13. 


Cites S. C. 

23. In ce/avit againſt the baron and feme the baron made de- Br. Ref- 
fault after default, and came the ſeme, and ſaid that her baron is TP" Pe 
ſeiſed in jure uxoris, and prayed to be received; the demandant 10 E. 4.1.2. 
counterpleaded, in as much as the baron and feme before the eſpauſals 8. C. 
were ſeiſed in ee which eſtate they continued always after; and a 
good counterplea, and this without ſhewing of whoſe gift ; becauſe 
it is pleaded in another perſon, and not in the tenant himſelf who 
pleaded it; and otherwiſe it is of jointenancy. Br, Counterplea 
de Reſceipt, pl. 14. cites 10 E. 4. 2. 

24. Formedon againſt A. who made two defaults, and he in re- 
mainder prayed to be received, in as much as F. N. was ſeiſed and 
| leaſed to the tenant and his feme, the remainder to the prayee ; the 
demandant ſaid that the prayee had nothing in remainder, and was 
permitted to counterplead it, though the cauſe goes to the writ by 
the jointure ; for he who is not received cannot plead to the writ. 


Br. Counterplea de Reſceipt, pl. 12. cites 22 E. 4. 35. 


* ((N)) [] Counterplea. At what Time it * See the 


may be. [Z] = 


[1. I F baron and feme are vouched, and the demandant grants the 
voucber, and after the baron makes default, and the feme 
rays to be received, The demandant ſhall not be received again 
's 0207 acceptance to ſay that ſhe has not any thing. 18 E. 3. 54.] 
[2. But otherwiſe it is if the Court grants the voucher. 18 E. 


3.841 . 


((O)) [R] Reſceipt. In what Caſes it lies after [ 30 ] 


. de 
[1. F he in reverſion be received upon default of the leſſee, and In error up 
4 after makes default, and his heir comes, and ſays that he it men Jadg- 
dead, and prays that he be received as heir to him, yet he ſhall not quod ei de- 
be received. 2 E. 3. 44. adjudged.] | 5 
one error aſſigned was, becauſe the reſceipt was admitted after reſceipt, which ought not to be, 
unleſs in caſe where tenant by reſceipt dies, and his heir comes in loco ſuo. The judgment was 
Leverſed, but ic ſeems it was upon another error aſſigned. Cro. C. 26s. pl. 9. Trin. 8 Car. B. R. 
Kiffia v. Vaughan. See (S) for the Gate of the caſe, and (T) for the errot whereupon the 
judgment was revetſed. My | I 
| 2. In 
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80 Reſceipt, 

2. In formedon, the tenant for life prayed aid of him in reverſion, 
who came and joined, and pleaded to 1ſJue, and after made default, and 
petit cape was awarded; by which this ſame in rever/ion came, and 
prayed to be received, and was received : the reaſon ſeems to be, 
inaſmuch as the fi default was only the default of the tenant for 
life. Br. Reſceipt, pl. 69. cites 24 E. 3. 22. | 

23. If a feme, being tenant for life, is received upon the default of 
her huſband, and after makes default, he in the rever/ion ſhall be 
received; andjſo note a reſceipt upon a reſceipt; and ſo if a baron 
and feme be received, and after the baron makes default, the feme 
ſhall be received. 2 Inſt. 345. | 


(R. 2) Phadings, And where Cauſe muſt be 
ſhewn before the Reſcerpt. 


1. HE prayee cannot plead to the writ before he be received, as 
it ſeems; per Brooke. Br. Reſceipt, pl. 116. | 

2. He who prays to be received may ſay, that the tenant holds 4 
life the reverſion to him; and this is ſufficient, without ſhewing how 
he has the reverſion, till he be demanded by the demandant. Br. 
Reſceipt, pl. 69. cites 24 E. 3. 22. 

3. In precipe quod reddat the tenant made default after default, 
and came the baron and feme, and ſaid that the tenant had nothing 
but for life of the leaſe of the feme, dum ſola fuit, and prayed to be 
received; and it appeared to the Court that the feme was within age; 
and therefore the demandant ſaid that this may be an affirmance of 
the leaſe; and prayed that they be not received: et non allocatur ; 
but 8 were received; quod nota. Br. Reſceipt, pl. 68. cites 
24 E. 3. 23. 

4. Hire facias upon a fine, the tenant made default, and two barons 

and their femes prayed to be received in jure uxorum, and the reſceipt 
was traverſed, and found ſurety of iſſues, and at the venine facias 
the prayees appeared by attorney, and the plaintiff alleged that the 
one baron was dead, and demanded execution of the moiety, and the 
fene was demanded, and did not come. And it was held clearly, that 
the warrant of attorney is expired ; and after writ of the Cleary 


was ſhewed forth, rehearſing that they were received, and the baron 


was dead and the feme was ſick, commanding them to receive them 

Sy attorney; and becauſe the writ rebearſed reſceipt where the reſceipt 

DL 81 J as traverſed, therefore it was held a void warrant, by which he 
vouched another warrant in the Chancery; and pending this in de- 

bate, the feme came the next day, and prayed to be received, and was 
received; and the opinion of the firſt warrant's being void was 
changed, and that it was good for the feme, as in quare impedit by 
baron and feme, who are by attorney, the baron died and the war- 
rant remained. Br. Reſceipt, pl. 34. cites 7 H. 4. 19, 
æcipe quod reddat, a man prayed to be received for rever- 


does not lie ſſon by default of tenant for life, &c. The demandant counter- 
for bim till pleaded that he bad nothing in rruerfion, and ſo to iſſue; and at the 


for 


2. day when the inqueſt appeared ready to paſs, protection was caſt 


WW 


and came J. 


without "_— cauſe and the demandam ſaid that ſhe had nothing in reverſion. and ſo to ifſue, and 


ceipt, and upon the reſceipt, diverſe pleas; as to ſay, that the baron 
baron, or that the tenements are in another vill, or that the demandant 


Receipt. 31 


for the prayee, and was diſallowed, becauſe yet he is not party; is not pan 
quod nota, by which the inqueſt was taken. Br. Reſceipt, ol. before. Per 


. def. Br. 
118. cites I4 H. 4+ 16. Reſceipt, 


pl. 77. cites 97 H. 6. 2.— Br. Peremptory, pl. 33. cites S. C. 


6. In r quod reddat the tenant made default after default, In Feder 


and ſhewed that he had reverſion, and ſne wed how, againft 2, 


| . d 
as he ought, and prayed to be received, and yet the cauſe is not 7, _ 


traverſable : contra upon aid prayer, and the reverſion counterpleaded, and a baron 
and ſo to iſſue, by which the prayee found ſurety as he ought, and 4nd feme 
at the venire facias returned, the prayee ſaid that the demandant bad Pd 9e be 


received. 


entered after the laſt continuance, judgment of the writ ; and it was The deman- 
doubted if he ſhall have the plea before he be received in fact. e, a 
4 


Br. Reſceipt, pl. 41. cites 9 H. 5. 3. | 3 


in reverfion, and were at iſſue, and after the baron made default, and the feme prayed to be received 


proceſs againgf the jury tHl they appeared; at which day the feme ſaid that the demandant had entered 
into the land after the laft continuance, Judgment of the writ ; and upon good argument ſhe was 
ouſted of the plea, and the demandant recovered ſeiſin of the land; quod nota. And fo ſee that 
ſhe ſhall net have the plea till ſbe be received in fact. Br. Reſceipt, pl. 44. cites 9 H. 5. 10. & 
concordat 32 H. 6. fol. 2. Contra 21 Hf. 6. 52. | ' 

In precipe quod reddat the tenant made default after default, and came F. N. and prayed 10 be 
received by reverſion, and the demandant counterpleaded the reſceipt, and they were at iſſue, and 
ar the ni prius the prayee ſaid that the demandant had entered into the land after the laſt conti- 
nuance, and the demandant demurred, by which the engueft was diſcharged, and day given in bank ; 
and there, by the advice of all the juſtices, it was awarded that the demandant ſball recover ſeiſin of 
the land; for this plea does not lie in the mouth of the prayee ti be be received in fatt ; for he is 
rd before this. Br. Reſceipt, pl. 77. citas 37 H. 6. 2. Br. Peremptory, pl. 53. cites 
S. C. S. P. Br. Reſceipt. pl. 115. cites 20 E. 4. 16. And per Choke J. 7: is no plea to the 
writ, nor in bar, till the ifſue be found for him, unleſs it goes to the perſon, as outlawry, excommunica- 
tion, death, &c. but not plea, wich touches the franktenement, as here, Br. Reſceipt, pl. 77. cites 
37 H. 6. 2. — Br. Peremptory, pl. 63. cites S. C. | | 
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7. He in reverſon, who prays to be received, may ſay that the He, _—_ 

tenements are in another vill; judgment of the writ, and iſſue ſhall E 

be taken upon this without new count before the reſceipt, inaſmuch as may ſoew 
the ſurmiſe is contrary to the writ. Contra of jointenancy, per mater 8 7 
Brown. Br. Reſceipt, pl. 62. cites 21 H. 6. 48. 1 
to ſay that the tenements are in another vill, or that be himſelf leaſtd to the tenant, and to N. who bs 
in full life, or miſnomer, &c. and pray to be received and plead over to the action, and, ſhall not com- 
clude Ve eo of the writ, and this ue fiall make an end of all; for if it be found for the prayee, 
the writ {hall abate, and if for the demandant he ſhall have judgment to recover. Per Priſot Ch. J. 

r. Reſccipt, pl. 77. cites g7 H. 6. 2,—————-Br. Peremptory, pl. 53. cites S. C. 


8. A feme, who prays to be received, may have, before the rei- 
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had nothing but in her right, and plead miſnomer of herſelf or of her 


r eee! _—_—— — 
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is made u knight, earl, or duke, pending the writ. Br. Reſceipt, 
pl. 62. cites 21 H. 6. 48. Per Newton. | 
9. In aſſiſe, albeit that one who is party to the fie prays to be 
reteivad, he ball not plead before the reſcript granted, So of a feme 
covert. Br. Reſceipt, pl. 62. cites 21 H. 6. 48. Per Newton. 
To. Hm in precipe quod reddat, 18 E. 3. agarnſt baren und 
eme, who made default after ugfauit, and he in reverſion prayed io 


be receive, und ſaid that the baron was dad, judgment 9 82 ] 
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Reſceipt. 

and it was awarded that he ſhall be firſt received, and after ſhall 
plead ; for he cannot be received and abate the writ, and all at one 
time. Ibid. | | 

11. The writ of reſceipt ought to make mention that the tenant 
holds for term of life, the reverſion to him who prays, &c. For 
—_— he not be received. Br. Reſceipt, pl. 63. cites 22 
H. 6. 1. | 

12. If two femes as femes of the baron pray to be received, there it 
Hall be tried which of them is his fette, before any reſceipt ſhall be 


granted. Per Littleton. Br. Reſceipt, pl. 107. cites 2 E. 4. 16. 


Br. Mon- 5 
ſtraos, pl. 
46. citzs S. 
C. 


13. C:/ſavit againſt the baron and feme of 6 acres held by 8s. and 
after the baron made default, by which petit cape iſſued, and he made 
default, and the feme prayed to be received, and as to one acre ſaid, 
that ſbe held it a and ad. and that it was open and ſufficient 
to his diftreſs ; as to another acre, ſuch like plea; and to the reſt 

ſaid, that ſhe held of him as above, abſque hoc, that ſbe held the 6 acres 
modo & forma. And fo ſee that ſhe pleaded immediately in her 
prayer to be received. Br. Reſceipt, pl. 110. cites 10 E. 4. 1.2. 


(R 3) Pleadings. Profert or Monſtrans of Deeds, 
&c. Neceſſary in what Caſes. 


1. | i aſſiſe againſt ſeveral, the one named in the writ, ſeil. C. was 

received in default of another; and when he and the deman- 
dant were at iſſue upon counterplea of the reſceipt, C. ſcil. the prayor, 
was received to make attorney by writ, & concordat. P. 15 & 13. 
& H. 12. And the prayee to be received pleaded a writ of a higher 
nature brought by the demandant againſt the tenant for life, and 
did not ſhew the record, and yet a good plea in bar of aſſiſe, and 
lies well in his mouth; for he has the reverſion ; nota. Br. Rei- 
ceipt, pl. go. cites 16. Aſſ. 17. 

2. Præcipe quod reddat againſt 2 barons and their femes, the one 
baron and feme made default after default, and the other baron ap- 
peared in perſon and his feme by attorney, and he ſaid, that the land 
was given to them and to the heirs of this baron who prayed, by which 
he prayed to be received; and upon this matter he is receivable 
without ſhewing ſpecialty of the gift. Contra upon grant of the re- 
verſion, but here is gift in poſſeſſion ; by which the demandant coun- 
terpleaded, inaſmuch as it was given to them and to them all, and to 
the heirs of the body of this baron and his feme; and becauſe the feme 
did net come, judgment if he hall be received; and the other ſaid, 
that the gift was to the 4th, and to the heirs of his body only; and 
ſo to iſſue: and the baron who prayed was compelled to find 
ſurety for the meſne iſſues, notwithſtanding that he is party to the 
writ ; for he is not receivable but of the moiety, and of the other 
. . 1 anſwer immediately. Br. Reſceipt, pl. 51. cites 
21 E. 3. 8. 

3. Scire facias a fine, the tenant in tail after ility of 
iſſue exti — Tal — iſſue joined, and 2 2 
prayed to be received, and was received; and yet the remainder 4 

PET 4 


Reſceipt. 


to tive, and the one releaſed to the other, pending the writ; and yet 
this alone was received, but he ſhall ſhew the deeds of remainder 
and of releaſe. Br. Reſceipt, pl. 30. cites 7 H. 4. 10. 

4. In præcipe quod reddat the tenant made default _ default, * 83 
and came J. N. and prayed to be received, becauſe V was ſeiſed In precije 


in fee, and leaſed to the tenant for life, the remainder to the prayor — 1 
in fee : and the beſt opinion was, that he ſhall be received without 4 5.4." 


ſhewing deed of the remainder ; for he is to affirm the poſſeſſion, and default af- 
is by way of defence * to defend the title of the tenant, and therefore e, 


a ; : d 
may be received without deed. Contra where he is to recover the X. and ſaid, 


land by way of action, as in formedon in remainder, action of waſte, ar N. N. 
&c. But P. 22 H. 6. fo. 1. The tenant for term of life ſhall / in 


s 8 : i 1 , and 
have aid of him in remainder without ſhewing deed, and therefore 42994 ** 


a fortiori here; for the deed belongs to the tenant for life during tenant and 


his life. Br. Reſceipt, pl. 15. cites 35 H. 6. 31. 3 


received, and the demandant was permitted to counterplead the reſceipt; and ſaid, that the prayee 
had nothing in remainder, though the cauſe of the reſceipt goes in abatement of the writ by jointenancy 
in the tenant and his feme. And per Cateſby J. He in the remainder thall be received without 
ſhewing deed of the remainder ; for this belongs to the tenant for life during his life, and the re- 
mainder may pals by livery without deed. Br. Reſceipt, pl. 116. cites 22 E. 4. 35+ Br, 
Maintenance de Brief, pl. 37. cites S. C. ; 


(R. 4) Pleadings. Traverſe neceſſary; and Good 


or not. 


I, I N precipe quod reddat one came in default of the tenant, and Cui 
prayed to be received by reverſion to him deſcended, and prayed egainf 3 


who made 


that the parol demur for his age; and the demandant would have default after 
traverſed that the anceſtor had nothing of the feoffment of A. &c. and default, and 


yet was compelled to ſay, that nothing in reverſion, &c. Br, Reſ- 7 — 
ceipt, pl. 20. cites 44 E. 3. 6. | 27s their law of 
| nonſum- 


| mons; and at the day 2 came and the gd made default, and therefore came F. N. and prayed to be 
received of the 3d part, becauſe be leaſed to the 3 for life, the reverſion in bim; and the demandant 
iraverſed the leaſe, but at laſt he traverſed the reverſion, that nothing in reverſion rhe day of the writ 
purchaſed, and the iſſue taken accordingly; and he found ſurety of the iſſues. And this ſeems to be 
only of the gd part of which he is received; and the other 2 waged their law for the 2 parts, and 
the writ abated for the 2 parts and ſtood for the reſt, Br. Reſceipt, pl. 23. cites 48 E. 3. 13+ 


[ 
. 2. He in remainder for liſe ſhall be received by default of the 
| tenant for life, and if he makes default after, yet another in remain- 
, der may be received though he did not offer himſelf at the day when 
, the firſt in remainder was received; for he had no time till now, 
Fi and he came before judgment; and becauſe the cauſe was ſuffi- 
d cient without deed, therefore the demandant traverſed the cauſe, 
je and ſaid, that T. did not leaſe for term of life, the remainder over, 
er prout, &c. and the iſſue was accepted, and yet it was doubted if it 
es was negative pregnant; for it ſeems that the beſt iſſue had been, that 
he did not leaſe modo & forma, prout, &c. and this goes to all ; 
of and where the ſtatute is, that the tenant by reſceipt ſhall be paratus 
petenti reſpondere, yet where a man tenders and prays to be re- 
ceived in one term, and this pends in adyiſement if he ſhall be re- 
VoL, XIX, - | H ceived 
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ceived or not till another term, and there is received, this ſuffices, 
though he did not plead before : for he cannot plead till he be re- 
ceived in fact; quod nota, Per tot. Cur. Br. Reſceipt, pl. 63. 
cites 22 H. 6.1. | | 

Ard alſo 3. In precite quod reddat the tenant made default after default, 


4 hang e and came 7. and prayed to be received becauſe he was ſeiſed and 
2 to 
berg been held jor lije, the reverſion to him, and prayed to be received; and 
, the deman ant traver ſed the leaſe: and it was found for him, and he 
kafe. ibid. Prayed judgment; and the beſt opinion was, that he Hall not have 
— And be judgment; tor the prayee ought to have ſaid farther, that the rever- 
whe pres fron was in him the day of the writ N for plea dilatory ſhall 
ceivedought be grod to every common intent. And if it ſhall be taken good to 


7 ae ſtrong againſt him who pleads it, ſcil. that the tenant i pending the 
| L net ſo Writ demiſed to the prayor in fee, and he leaſed again to the tenant 
eien the de- for life, this is no cauſe of reiceipt. Br. Reſceipt, pl. 133. cites 
. 6.12. | 
* be foall not traverſe the cauſe, as a man may demur for a thing formal, as the year and da 
in 0 5 and yet they are not traverſable. Ibid, 

11 94 

* Viz.are- 4. The demandant in writ of entry ſur diſſeiſin traverſed, that he 
. hn ir in remainder had nothing in remainder the day of the writ purchaſed, 
newly cre- et non allocatur; for if he purchaſe the remainder pending the 
ated. and qyrit be fhail be received, but if remainder or reverſion be“ made 
1 pending tie writ a man ſhall not be received by this. Br. Reſceipt, 


befor 
Fe pl. 136. cites 16 H, 7. 5. 


(R. 5) Proceedings after Reſceipt. 


r. IN præcipe quod reddat the tenant made default after. default, 
Caond. | and came E. and ſaid, that F. D. was ſeiſed and gave to 
ſaid, that T. . . . . 5 

22 the tenant and her baron in tail, the remainder to T. in tail, the 
remainder Temainder to the heirs of T. and that the baron is dead without 
had fur one iſſue, and T. is dead without iſſue, and he is right heir, to him ſcil. 


3 = brother, &c. and prayed to be received, and for his nonage that the 


e, and : : i ; ö . 
ether as parol demur ; and the demandant ſaid, that he had nothing in remain- 


eompeiled ts der, and had day over; and at the day E. did not come, but one S. 
enjeer came, and jaid, that fine was levied by which Richard acknowledged 
ſaid. that mo the right to Robert, &c. and Ribert rendered to Richard for life, the 
lach I in remainder to the tenant and her baron in tail, the remainder to T. in 
ibid. tail, the reverſion to him and his heirs, and that the baron died with- 
out iſſue, and that T. died without iſſue, and E. is dead, and he as heir 
to him prayed to be received. And the opinion of the Court was, 
that by reaſon that E. was an infant he might have changed his 
plea, and by conſequence ſo may S. who is heir to him; and there- 
fore he ſhall be received upon this new cauſe. But by 11 f. 4. 19. 
he ſhall not change his cauſe if he was of full age. Br. Reſceipt, 

pl. 18. cites 41 E. 3. 12. 


2. Upon reſceipt there ſhall be new plea, new iſſue, and new 


Prochſi, 


leaf ed to the tenant fer life, ſaving the reverſion, and that the tenant 


Beſceipt. f 84 


proceſs, and the prayee cannot ſever in anſwer. Br. Reſceipt, pl. 
34. cites 7 H. 4. 19. | : | 
3. The prayee, or a feme covert, or the heir, may ſhew a new See pl. 1. 
cauſe, and other cauſe after a former prayer to be received, and ſo 
may change his cauſe. Br Reſceipt, pl. 13. cites 33 H. 6. 23, 39. 
by all the juſtices except Danby. 
4. In præcipe quod reddat 3 were received upon default of the 
tenant and joined iſſue, and venire facias iſſued and was returned; 
and then it was ſhewn, That one of the 3 was dead and by advice 
of all the juſtices it was awarded, That the iſſue ſhall ſtand and the 
ſurety alſe, and venire facias de novo iſſued; quod nota: and the 

urety which was put in before by thoſe in reverſion came a latere 
and /tood alſo, notwithſtanding the death of the one after. Br. Re- 


ſceipt, pl. 114. cites 19 E. 4. 4. * See the 
note at {{H)) 
: LI ſupra, 
* ((P)) [S] Pleas after Reſceipt. [ 65 ] 


P.. ff > HE words of the ſtatute are, parata petenti reſpondere. ] . ee 


2. If a fame be received upon default of the baron /he cannot Br. Re- 
imparle, but ſhe ought to anſwer. 25 Aſſ. 14. But quare. ] 33 


100 cites 
S. C. D. 298. b. pl. 28. in Vernon's caſe, cites S. C. — It was held, That tenant by re- 
ſceipt cannot imparle; for the ſtatute is, That he ſhall be paratus petenti reſpondere. Br. Re- 
ſceipt, pl. 62, cites Trin. 11 E. 3. S. P. Thcloall's Dig. Lib. 13. cap. 11. pl. 35. 
Citcs 21 H. 6. 52. 


3. If a feme be received upon default of the baron h may nr, 
vouch. * 20 H. 6. 23. b. 25 Af. 14.] Fol. 445» 


* Br. Reſceipt, pl. 10. cites S. C. In aſſiſe againſt the baron and feme, the baron made 
default and the feme appeared, and. ſhe prayed to be received, and was received, and wouched to 
warranty her own baron as aſſignee, and (hewed deed; and he entered into the warranty, aud pleaded 
in bar, and it was accepted. Br, Reſceipt, pl. 81. cites 8 Aſl. 3g. 


In afſiſe of mort d'anceſtor againſt baron and feme the baron made default, and the feme was re- 


ceived and vouc bed to warranty; and ſo fee here in this aſſiſe of mort d'anceſtor, that tenant by 
receipt may vouch, Br. Reſceipt, pl. 82. cites 8 All. 36. S. P. 2 Inſt. 344 

Where a formedon in remainder had depended 5 years, and the femes upon default of their 
barons prayed reſceipt and vouched, it was at length held by the Court to be the ſure way, and 
without error, to grant the voucher D. 298. pl. 28. Hill. 13 Eliz. Vernon's caſe. 
Dal, 107. pl. 59.——— The feme being received may prey in aid or vouch; and fo ſhe has been 
received where ſhe has not been patata reſpondere. But the ancient fathers of the law conſidering 
the ſtatute of Weſtm. 2. cap. g. perceived that if the ſtatute be taken ſtrictly and literally a great 
inconvenience would enſue, viz. The loſs of the recompence by the warranty, &c. and therefore 
took the ſtatute by equity and according to reaſon, though ſeemingly contrary to the words. 
Arg. PI. C, 13. b. in * caſe of Reniger v. Fogoſſa. | 


IA. The ſame law if he in remainder be received. 24 E. 3. 32. 
['5. So ſbe may pray in aid, where ſbe cannot vouch, to deraign the 1 | 
*S * ig. Lib. 
ty paramount. 20 H. 6. 23. 33 
pl. 32. cites S. C. — Br. Reſceipt, pl. 10. cites S. C.——Tenant by reſceipt ſhall have aid, and 
may vouch, notwithſtanding the ſtatute ſays that he ſhall be paratus reſpondere, Br. Reiceipty 


Pl. 73. cites 24 E. 3. 32. 


(6. So he in remainder for life being received, Hall have aid + 
him in remainder in fee, 24 E. 3. 32. Adjudged.] 
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®* Br. Ree [7. So ſhe may pray in aid, though ſhe might vouch, as ſhe ſhall. 


ſceipt, pl. have aid of him in reverſion, and ſhall not be compelled to vouch, 
10. cies 


88, That © 20 Hf. 6. 23. b. 40 Aff. 20. Adjudged. 12 R. 2. Ayd, 123.] 
the feme tons received, and ſhewed that J. N. leaſed to them for life, and prayed aid of him, and 


had the aid after argument, per judictium, notwithkending the ſtatute ſays, That ſhe ſhall be re- 


ceived patata petenti reſpondere. 

In attaint, the baren and feme tenants for term of life prayed aid 75 him in the reverſſon, and had 
it, and at the day of ſummons in auxilium returned, the baron made default, and the prayee alſo, and 
the feme prayed to be received, and was received, and prayed aid again, and had it, Br. Reſceipt, 
pl. 102. cites 40 All. 20. 

In dotver againſt F. R. and M. his feme, they were at iſſue, and at the nif prius the baron made 
default, and recorded it at the day in bank, Octab. Mich. and at the ſame day the feme was received 
7 writ of the king by attorney, becauſe ſhe was groſsly enfient, and ſaid that T. was ſeiſed in fee, and 


aſed te ber for life, the remainder to I. N. in fee, and prayed aid of him, and had aid by award, 


without ſhewing deed of remainder for all is good by delivery without deed. Br. Reſccipt, 
pl. 63. cies 22 H. 6. 1. 


1 (8. If a feme after partition be received upon default of the ba- 
© en 


> ſhe ſhall have aid of the other coparcener. 20 H. 6. 23. b.] 
egainft baron and feme, the Ln was received by default of the baron. notwithſtanding that ad- 
va ſon is not properly land or tenement, and ſaid, That ſhe held the advowſon with A. her ſiſter 
in coparcenary, and ſbeued how, which A. is in full life, not named, judgment of the writ, and was 
ouſted of the plea; quæte cauſam, becauſe it ſeems that a man may vouch in this action, as in aſſiſe 
of mortdanceitor ; but it was ſaid there, quod non, peradventure unleſs he who is named in the 


writ, Br. Reſceipt, pl. 62. cites Trin. 11 E. 3. Theloall's Dig. Lib. 13. cap. 11. pl. 12. 
cites 11 E. 3. Reſceipt, 116. S. C. 


L 36 ] ; 


S. P. Br. 12 If he in reverſſon or remainder being within age, and in by 


. deſcent, be received upon default of the leſſee, yet he may pray the 


44 E. 3. 6. parol to demur for his nonage, and ſhall have his age. 18 E. 3. 33. 


* 24 E. 3. 32. b. Contra 7 E. 3. D. 13 El. 2098. 28. 


ſee, That he prayed bis age notwithſtanding the ſtatute ſays, That he ſhall be paratus peter? | 


reſpendere. 8. of a feme covert; tor thoſe words of the act are to be underitood, when ſhe 
ought to plead by law, then ſhe ſhall be ready to plead, 2 Inſt. 344. 


* 


-- [10. S- he in rever/ion being received may pray the parol to 
demur for the non-age of the demandant. 2 E. 3. 63. Adjudged.] 

* 1. If he in remainder for life be received upon default of the 
leflee for life, he may pray in aid of him in remainder in fee, and 
that the parol may demur for their non-age. 24. E. 3. 32. b.] 


1 — [I2. In a formedon againſt baron and feme, the feme being re- 


+ The feme ceived upon default of the baron, may vouch another to warranty. 
vouched to D. 13 El. * 298. 28. per Curiam. D. 1. 2. Ma. + 103. 8. 
warranty EI. r. ; 
7 EL 1 341. ST] | 

ſhe waived the voucher, and joined the miſe upon the grand affiſe. Ibid.—} Bendl. 206. 
pi. 241. S. C. with the pleadings and counterplea, but no judgment mentioned but refers to Dyer 
as above, and to the New Book of Entries, fol. 334. 338, and 340. for the pleadings at large. 


— 1 13. Feme received ſhall plead the death of her baron, The- 


laere. after loall's Dig. Lib. 13. cap. 11. pl. 5. cites Paſch. 5 E. 2. Re- 


he is re. ſceipt, 164. 18 E. 3. 38. & Mich. 17 E. 3. 61. Quære. 


ceived may 


plead the death of the tenant, but not before. Theloall's Dig. Lib. 13. cap. 11. pl. 18, cites Paſch. | 


28 E. 3. 11, Reſceipt, 109.————Ard that he was dead before the wwrit purchaſed, Ibid. cites 
H. 26 E. 3 57. But feme received ſhall not plead that her baron was dead the day of the 
writ purchaſed, Ibid. pl. 5. cites 3 H. 6. 20, | 

In deter againſt ſeveral, judgment was given againſt ſome. of them by their default, and one 
prayed ts be received upon the default of the others, before judgment given againſt them, and ſaid, 
| >, ga 


| Sufficient to 


Refceipt. | . $6 


that fome of them agalnft whom judgment was given, were dead, &c, upon which he was received z 
but he was ouſted of this plca, and put to plead in bar. Theloall's Dig. Lib. 13. cap. 11. pl. 19. 
cites Trin. 19 E 3. Reſceipt, 14- Ibid. pl. 25. cites Mich. 48 E. 3. 25. {ays, That he ſhall 
plead that one of the tenants is dead. 


14. A feme received may falſify the entry. Theloall's Dig. But feme 


received 


Lib. 13. cap. 11. pl. 2. cites 3 E. 3. It. North. Entre, 6. pag RY 


ccived to falſify the entry in cui in vita, Theloall's Dig. Lib. 13. cap. 11. pl. 22. cites Paſch. 
31 E. 3. Reiceipt, 126, and 42 Aſſ. 4. 


15. Tenant by reſceipt a latere was received to plead to the 
writ for repugnancy apparent in the writ, and it was abated, The- 
loall's Dig. Lib. 13. cap. 11. pl. 2. cites Mich. 3 E. 3. 97. 


16, A feme received ſhall not plead non-tenure in abatement of 2 el 
Or rent» 


the writ; per opinionem. Theloall's Dig. Lib. 13. cap. 11. charge the 
pl. 4. cites 6 E. 3. 242. and 3 H. 6. 20. | teme re- 


ceived was 


received to plead ron-tenure, Theloall's Dig. Lib. 13. cap. 11. pl. 6. cites Mich. 17 E. 2. 


Reſceipt, 173. 


17. A feme received ſhall not plead jointenancy for the non- Ibid, fays, 
that it is ad- 


tenure ; per opinionem. Theloall's Dig. Lib. 13. cap. 11. pl. 4. judged con- 
Cites H. 6. E. 3, 242. and 3H. 6. 20, tra Mich, 

10E. 3. 533« 
17 E. 3. 41. agreed, and 31 E. 3. Reſccipt, 126. and ® 42 Aſſ. 4. But he who comes a latere 
ſhall not plead jointenancy. Ibidem. * Br, Reſceipt. pl. 104. cites S. C. per Perſey; quod 
non negatur. S. P. per Newion. Br. Reſceipt, pl. 62, cites 21 H. 6. 48.———S, P. The- 
loall's Dig. Lib. 13. cap. 11. pl. 33. cites 21 H. 6. 52.5 C. | 


is diſtreſs, and after the baron made default at the petit Theloall's 


cape, and the feme ſhewed cauſe, and prayed to be received, inaſmuch ET, 
as jhe held for the term of her life of the leaſe of A. and notwith- pl. 33 
ſtanding the contrariety ſhe was received, and after pleaded the ſame Tru. 8 E. 3. 
plea to the writ, and the demandant maintained that they held of 497: S. C. 
him as the writ ſuppoſed. Br. Reſceipt, pl. 62. cites Trin. 8 E. 3. 
19. It ſeems by the opinion of T. 4 E. 3. 148. That the 
feme received may ſay, That the demandant has entered and diſſeiſed 
her pending the writ, notwithſtanding that ſhe be not now tenant ; 
for ſhe was tenant the day of the writ purchaſed. Theloall's 
Dig. Lib. 13. cap. 11. pl. 3. cites 8 E. 3. 420. 
20. Tenant by receipt a latere in dower cannot fay, That 
the demandant detains charters concerning, &c. "Theloall's Dig. 
Lib. 13. cap. 11. pl. 9. cites M. 8. E. 3. 422. 
21. Feme received ſhall plead mijn2ſmer of herſelf in her name S. P. Ibid. 
of baptiſm. Theloall's Dig. Lib. 13. cap. 11. pl. 10. cites M. = ot 
41 E. 3. 
10 E. 3. 536. Saver Def. 
| 25.—And 
ſhe was received with ſaying, That ſhe is the ſame perſon. Ibid. pl. 10. cites 25 E. 3. 44. 
So ſhe may plead mi/ro/mer of her baron. Ibid. pl. 35. cites T. 21 H. 6, 52, Tenant by re- 
ſceipt {hall plead miſnoſmer of the tenant ir name of baptiſm with averment, that hc is the fame 
perſon, Theloall's Dig. Lib. 13. cap. 11. pl. 11. cites M. 10 E. g. gg7.———A feme received 


A4 plead miſnoſmer of the demandant. Per Newton, Br. Reſceipt, pl. 62. cites 
21 11, 6. 48. 


18. In 7 againſt baron and feme who pleaded open, and [ 87 
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Reſceipt. 


22. Tenant by reſceipt a latere in writ of entry in the poſt 
may plead to the writ, that the demandant might have writ within 
the degrees. Theloall's Dig. Lib. 13. cap. 11. pl. 11. cites M. 
10 E. 3. 537. 

23 In writ of entry ſuppoſing the entry by two, the tenant by 
reſceipt a latere cannot ſay that the tenant entered by one alone. 
. Dig. Lib. 13. cap. 11. pl. 13. cites M. 11 E. 3. Re- 

eipt, 119. 6 

24. In of againſt C. P. and two others, who pleaded to the 
aſfiſe by bailtff, and the aſſiſe remained, and at another day came C. 
and as tenant was received to plead by releaſe with warranty of the 
anceſtor of the plaintiff; for of this lies, certificate and this thall 
avoid circuity of action, the plaintiff ſaid that C. had nothing, but 
R. is tenant, and the others e contra; and at this day all made de- 
fault but C. and ſbe ſaid, That R. is tenant of the franktenement, the 
reverſion to her, and by his default prayed to be received, and was 
received, becauſe the an refuſed her for tenart before, and upon 
this both are now agreed, by which ſhe pleaded now another plea in 
bar, and well ; for this is a new tenancy, therefore ſhall have new 
anſwer. Br. Reſceipt, pl. 83. cites 11 Aſſ. 3. | 

25. Feme received ſhall plead, That the demandant demands the 
land and rent iſſuing out of the ſame land. Theloall's Dig. Lib. 13. 
cap. II. pl. 15. cites M. 12 E. 3. Brief, 257. | 

26. Feme received ſhall plead eutlawry in the demandant, if 
ſhe be received before appearance or admittance of her baron 
before. Theloall's Dig. Lib. 13. cap. 11. pl. 15. cites 13 E. 3. 
Utlary, 9. 49. And fays, Quzre if {he may do fo after. 

27. Tenant by reſceipt in aſſiſe may ſay, That the plaintiff has 
another writ pending of a higher nature againſt the tenant, &c. 
The oall's Dig. Lib 13. cap. 11. pl. 16. cites M. 16 E. 3. Re- 
ſceipt, 103. 16 Aſſ. 17. | | 

S. P. Per 28. Againſt tenant by reſceipt the demandant Hall count de 
| 1 novo, and ſo he did; quod nota. Br. Reſceipt, pl. 93. cites 


aft decta- 21 Aſſ. 17. | 

ration be ill, 8 

and the lat good, no advantage ſhall be taken of the firſt declaration; for by reſceipt rhe rſt 

matter is waived to tbe original, as it ſeems. Br. Reſceipt, pi. 62. cites 21 H. 6. 48. 
S. P. And to this new count may the prayer vouch and plead in bar, and no declaration ball be 

made but where the demandant has not declared 27 the reſceipt ; contra where he has declared 

before the reſceipt. Br. Reſceipt, pl. 14. cites 33 H. 6. 53. 

In formedon againit baron and feme, the drmandant counted, and did not allege eſplees in the donee, 
and the baron made default, and petit cape ie, and at the day the baron made default alſo, by 
which the feme ptayci to be received; and pen ber reſceipt ſbe pleaded to the count, becauſe na 
eſplecs are alleged in the donee; and per Cur. ſhe ll not plead in & before that ſhe be received in 
Jack, by which 4 Paſton ſuffered the reſceipt, and then the pleaded to the count, as before; and the 
beſt opinion there was, That this is new tenancy given by the ſtatute, and new tenancy ſhall have 
new count, and therefore the demandant counted de novo. Br. Reſceipt, pl. 5. cites 3 H. 6. 41. 
And fo he did. Mich. 4 H. 6. as it is ſaid there. So againlt the vwouchee. Br. Reſccipt, 

pl. 5. cites g H. 6. 41. 
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29. A feme received ſaid, That one of the wills is a hamlet of the 
other, &c. Adjudged a good plea without the pleading upon the 
reſceipt. Theloall's Dig. Lib. 13. cap. 11, pl. 21. cites M. 
22 E. 3. 14. Contra M. 10 H. 4. 2. 

30. Ale 


Reſceipt. 


30. Aſfſe againſt baron and feme who pleaded record, and failed 
of it at the day, and the feme came and prayed to be received, and 
was received, quod nota ; by which ſhe pleaded nul tort to the 
aſliſe. Br. Reſceipt, pl. 101. cites 26 Aſſ. 35. 

31. In cui in vita againſt baren and feme, ſuppoſing the entry by 
the baron of the demandant, the baron made default, and the feme was 
received, and ſaid that the baron found him ſeiſed ; judgment of the 
writ, and was ouſted of the plea; for ſhe is not in miſchief of 


warranty. Br. Reſceipt, pl. 62. cites 31 E. 3. 


„ 
ſhe ſhall 
plead join- 
tenancy and 
fallity the 
entry in 
writ within 


the degrees, to have her warranty. Theloall's Dig. Lib. 13. cap. 11. pl. 17. cites T. 17 E. 3. 40. 


10 E. 3. 31 E. 3. | 


32. A feme received ſhall not plead miſnoſmer of the vill. The- 


loall's Dig. Lib. 13. cap. 11. pl. 35. cites Miſnoſmer, 12. 
Reſceipt, 126. and 42 Aſſ. 4. ſays, That ſhe ſhall plead miſnoſmer of the vill, 
Perſey, quod non negatur. Br, Reſceipt, pl. 104. cites 42 Aſſ. 4. 


33. In waſte againſt baron and feme, writ of enquiry of waſte 
was awarded by their default, and the waſte found for the plaintiff 
and at the day in bank the feme was received, and plea'ied no waite 
done. Br. Reſceipt, pl. 63. cites P. 7 & H. 32 E. 3. 

34. Præcipe quod reddat again/? baron and feme, who made 
default after default, and came N. and ſaid that he himſelf was 
ſciſed and leaſed to the baron and feme, and to one F. S. ws is in 
full life not named in the writ, and prayed to be received; and the 
demandant upon this matter was compelled to maintain his writ. 
And ſo ſee plea to the writ upon the reſceipt, and if the demandant 
had admitted his reſceipt his writ had abated, by which he ſaid 
that the baron and feme are tenants, and the others e contra. Br. 
Reſceipt, pl. 16. cites 40 E. 3. 12. | 

35. Scire facias againſt baron and feme, wha made default as 
the nit prius, and the feme was received at the day of petit cape, 
and pieaded to the writ, that the plaintiff had a coheir in full life, 
and admitted; quod nota. Br. Reſceipt, pl. 19. cites 42 E. 3 2. 

39. Aſiſe againſt baron and feme of tenements in Glouceſter, the 
baron made default, and the feme prayed to be received . and ſaid 
upon her reſceipt, and before that ſhe was received in fach, that the 
tenements are in the ſuburbs of Glouceſter, and vat in Glouceſter ; 
and the plaintiif was put to anſwer to the exception by award: 
Hunter ſaid the feme ought to plead in bar, and defend her right; 
for ſo is the ſtatute : et non allocatur. Br. Reſceipt, pl. 104. cites 
42 Aſſ. 4. | 


Fo Z. a. 
Feme received, ſhall not plead that the tenements are in another vill. Theloall's 2 Lk 13. 


But Ibid. 
pl. 22. cites 
1 E. 3. 

8. P. N 


S. P. 2 Iaſt. 
345. 


Thetoatl's 
Dis. Lib. 
13. cap. 11. 
pl. 927 cites 
42 Ail. 
And "Wag 
Quzre of 
him who 
comes a la- 


tete H. 18 


———— 


cap. 11. pl. 35. cites 19 E. 2. Reſceipt, 177. 178.— But Perſey faid, That ſhe ſhall plead that the 
tenements are in another vill; quod non negatur. Br, Reſceipt, pl. 104. cites 42 Afl. 4. 


37. In writ of entry, ſuppoſing that the baron and feme had not 
entry, unleſs by ſuch a one, there the feme received cannot ſav that 
ſhe was ſeiſed before the coverture, &c. becauſe there is no miſchief 
of warranty. Theloall's Dig. Lib. 13. cap. 11. pl. 24. cites L. 


45 E. 3. 17. | 
e H 4 238. Note, 
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1 r I 38. Note, that tenant by reſceipt may plead to the writ a thing 
miſchief of which goes in miſchief of his warrant, &c. as to fallify the entry in 
u rang. Writ of dum * fuit infra ztatem, and in the per, &c. Br, Reſceipt, 
e are pl. 21. cites 45 E. 3. 25. 

urit abated in lau the feme may have; as to ſay that the original was brought by two, and the one 
is dead pending the writ. Br. Reſceipt, pl. 62 cites 21 H. 6. 48. Per Paſton. She may plead 
all manner of jleas, and take all other advantages which fbe and her huſband might have done, and 
eſp:cially tuch pleas as trench to the miſchief of the warranty. 2 Inſt. 344 

Tenant by reſcript may bave plea which is contrariant; for if ſhe was tenant pur auter vie, ſbe may 
ſay cefty gu wie is dead pending the writ Per Priſot. Br. Reſceipt, pl. 62. citcs 21 H. 6. 48.— 
Theloall's Dig. Lib. 13. cap. 11. pl. 35. cites 21 H. 6. 52. S. C. 


Brooke 39. In precipe quod reddat, the tenant demanded the view, and 


— le after had day by prece partium, and after made default, and then 


in the prin. came . and prayed to be received for river ſion, and was received, 
cipal caſe and after pleaded that the tenants had nothing the day of the writ 


„ purchaſed, judgment of the writ; and it ſeems that he ſhall not 
me not have the plea, for the tenant has affir med the writ by his appearance 


hve the and centinuance by prece partium, and ſo the tenant by recipt jhall 
Pen tor it 2 Br. Rete 1 > 's E | 
not contradict it. Br. Reſceipt, pl. 24. cites 48 E. 3. 25. 


is contrary 
toe reſceip:. Ibid. Theloall's Dig. Lib. 23. cap. 11. pl. 25. cites S. C. In writ again 
baren and feme, the tenant by reſceipt upon the reiceipt ſaid bat rhe eme bad nothing, and that t 

baron beld for term of bis life of his leaſe, &c. and prayed to be received, and was reccived, and 
plesded to the athou; ior tne writ hall not abate, Theloall's Dig. Lib. 1g. cap. 11. pl. 29. cites 


M. 13 R. 2. Reſceipt, g8. 


dei feme 40. And per Hanmer, in pracipe quod reddat by a feme, if the 
be received, nant make default, and he in reverſion is received, he ſhall plead 


of her baron that the feme Cemandant took baron pending the writ ; quod Perſey 


in 3 of conceſſit. Br. Reſceipt, pl. 24. cites 48 E. 3. 25. 

aiel, ſhe | 

may plead the like plea. Per Newton. Br. Reſceipt, pl. 62 cites 21 H. 6. 48.— —Theloall's 
Dig. Lib. 13. cap 11. pl. 35. cites 21 H. 6. 52. S. C. Tenant by reſceipt may ſay that the de- 
mandant is a feme covert, notwithitanding that the tenant has accepted the writ good. Theloall's 


Dig. Lib. 13. cap. 11. pl. 25. ciies M. 48 E. 3. 25. 


41. In formedon in London againſt baron and feme, the ſeme 
received was at iſſue with the demandant upon a foreign plea, and 
the record removed into C. B. for the trial, &c. and the feme pleaded 
there, that after the removal the demandant had recovered againſt 
her baron and her, &c. and fo their tenancy loft, &c. judgment of 
the writ, &c, And it was held that ſhe ſhall not have the plea, 
unleſs the recovery was after the laſt continuance, and alſo that ſhe 
ſhall not have the plea in this place, which has only power to try 
the iſſue, &c. Theloall's Dig. Lib. 13. cap. 11. pl. 26. cites 
49 E. 3. 21. | | 

42. Tenant by receipt in dower ſhall plead in abatement of 
the writ, that the demandant has accepted parcel of the tenements 
in the ſame vill in the name of dower, &c. But it was ſaid that it 
was a plea to the action. Theloall's Dig. Lib. 13. cap. 11. 
pl. 27. cites P. 7. R. 2. Reſceipt, 95. | 

43. It was ſaid that tenant by receipt ſhall plead darrein ſeiſin 
in writ of aiel. Theloall's Dig. Lib. 13. cap. 11. pl. 27. cites 
| of 7. Ko 2. Reſceipt, 95. | ; 


44 In 


Veſteipt. 991 


44. In ſcire facias again/l baron and feme the baron made de- — -— i 


ault, and the feme was received by attorney by writ of Chancery, B. C 
which teſtified that ſhe was ſick, and pleaded recovery by a firanger feme re. 
| by eigne title upon nient dedire, who had ſued execution ; judgment <ived wn 
of the writ, and no plea, becauſe it is not by action tried. Br. Re- pl oufted 


ceipt, pl. 31. cites 7 H. 4. 15. from abat- 


ing the writ . 


by pleading of a recovery and execution ſued by a ſtranger againſt her baron and her in a tormedon 
by nient dedire pending the ſcire facias, &c. becauſe by the prayer to be received, be bas affirmed 
berſelf to be tenant, Quære. Theloall's Dig. Lib. 13. cap, 11. pl. go. cites M. 4. H. 4. 1. 


45. The tenant by reſceipt, upon his reſceipt may ſay that the 
demandant is his villein. Per Cottiſmore; quære inde. Br. Re- 
ſceipt, pl. 44. cites 9 H. 5. fol. ultimo in the written book. 

46. The reſceipt was counterpleaded, and upon this at iſſue, | go J 
and after the =_ pleaded an entry of the demandant after the laſt 
continuance, &c. And it was held that he ſhall have the plea; 
quzre. Theloall's Dig. Lib. 13. cap. 1 1. pl. 31. cites P. 9 H. 5. 3. 

Contra 37 H. 6. 2. Per judicium, and 20 E. 4. 9. But he ſhall 

have the plez after that he is received. 

47. Writ of entry fur diſſeiſin againſt baron and feme, who But in 
made default * default, won = eme, and - to be . e 
received, and was received, and ſaid that the baron and ſbe did not vita, the 
diſſeiſe, &c. And it was doubted by Godred, if ſhe ſhall anſwer to feme ſeal? 


the diſſeiſin of her baron, or of herſelf only; quære; for it was — 
not adjudged, Br. Reſceipt, pl. 7. cites 9 . 6. 26. ; dona pas. 
Per Babb. 


Aud the beſt opinion was that ſhe ſhall have the plea, Ibid. 


48. Præcipe quod reddat in M. againſt baron and feme, who T N onkeg 
after efſoign made default, and came he in remainder, and ſaid that _— . 

N. was ſeiſed, and leaſed to them for life, the remainder to him, pl. 34. cites 
and prayed to be received, and upon his reſceipt (aid that there are 32 K 8 
two M's in the ſame county, viz. Over-M. and Nether-M. abſque ——_ 
hoc, that there is M. only, and demanded judgment of the writ, &c. 
Sed non ulterius arguitur; but Port. faid, 'I hat in this caſe he in 
remainder ought to ſhew deed upon his reſceipt, & Markham 
noluit; quzre, & vide 35 H. 6. inde. Br, Reſceipt, pl. 9. cites 
20 H. 6. 20. ets 

49. Writ of aiel againſt baron and feme, and at the niſi prius the Theloall's 
baron and feme made default, by which petit cape was awarded re- P's: Lib. 
turnabl: at another day; and the feme upon cauſe ſhewn, prayed to = 5 —— 
be receive, and ſaid by Portington, That the demandant had en- T. 21 H. 6. 
tered into the land pending the writ, judgment of the writ, and did not 52. S. C. 
Jay that he has entered after the laſt continuance, and yet well; for 
ſhe is now as a new tenant, but he who is party to the writ, and not 
as tenant by reſceipt, may have this plea without ſaving the default; 
contra of the baron and feme together, or other tenant, who has made 
default ; and it is not in caſe of reſceipt ; for plea which proves the 
writ abated, and which trenches in miſchief, of warranty, the prayee 
to be received may have in form as above. And after Markham de- 
murred upon the reſceipt, by which the tenant by reſceipt made 
= attorney, 


Reſceſpt. 


attorney, and by ſeveral ſhe ſhall have the plea above ; for this is 4 
7 whith is a good bar in writ of aiel, though the prayor con- 
clade to the writ ; and per Arden, The feme ſhall have the plea; 
for otherwiſe ſhe ſhall be charged of the iſſues and profits from the 
death of the anceſtor till the judgment given, where the emandant 
himſelf is ſeiſed, by which the demandant ſaid, That he entered 
| pending the writ. Br. Reſceipt, pl. 62. cites 21 H. 6. 48. 
Theloall's 50. Tenant by reſceipt after the reſceipt ſhall be admitted 70 
Dig. Lib. abate the writ by falſe Latin, Per Portington, Br. Reſceipt, 
13. cap. 11. . | 
pl. 62. cites 21 H. 6. 48. | 
21H.6.52. © 51. Feme received may plead; That the demandant is made a 
S. C. knight, &c. Theloall's Dig. Lib. 13. cap. 11. pl. 35. cites T. 
21 H. 6. 52. 
52. Tenant by reſceipt, who is received, and traverſes the action, 
and -after makes default at the niſi prius, cannot at the day in bank 
ſave 'his default by pretence of floods or by any other way , for im- 
mediately by default he is out of court. Br. Reſceipt, pl. 120. 
cites 22 H. 6. 15. | | 
53. In præcipe quod reddat againſt tenant for life of land in A B. 
and Q and the tenant rendered the action, and came he in remainder, 
and prayed to be received, and ſhewed cauſe, and ſaid, That all the 
land lay in A. and B. and none in C. Fudgment of the writ ; and 
by ſome this is a good plea upon the reſceipt for the miſc1ief of 
the warranty; for the demandant did not demur, but took iſue that 
it lay in A. B. and C. therefore guære if it be neceſſary; and pet 
Choke and Moile, the tenant by reſceipt /hall not ſay, That the 
* Fenements are in another in vill; for there he is not at miſchief: 
[ 91 |] and after Littleton pleaded for the tenant by the reſceipt and upon 
But the the reſceipt, that 3 acres parcel of the land in demand are * ancient 
wr demeſne, and fhewed certainly, &c. and a good plea, notwithſtanding 
plead this that the tenant had affirmed it to be jrankfee, and fo the Juriſdliction 
22 for once affirmed; and to another acre (that it was] not ¶ ancient de- 
ſe: meſne] quod nota, but he ſhall plead this after the reſceipt, per opi- 
for be has nionem, &c. Br. Reſceipt, pl. 108. cites 2 E. 4. 25. 


departed 
with the land with warranty. Ibid. —— Bzt the prayee is ta have the land after the death of the 
tenant for life; and it is miſchievous to him to have the nature of the land changed. Ibid, —— 


Theloall's Dig. Lib. 13. cap. 11. pl. 36. cites 2 E. 4. 29. S. C. 


54. Tenant by reſceipt cannot allege excammunication in the 
demandant ; for he came to defend his right by the ſtatute, and this 

is not part of his right. Br. Reſceipt, pl. 108. cites 2 E. 4. 25. 
55. If tenant for term of life the reverſion to a feme- covert mi fei 
default, &c. and the baron and feme are received, the baron ſhall not 
confeſs the action. For he has taken upon him to defend, &c. quod 

| non negatur. Br. Reſceipt, pl. 109. cites 7 E. 4. 17. | 

Theloall's 56. Wafte againſt baron and feme, the feme was received; and 
Dig. Lib. to parcel ſhe ſaid, That ſhe and her baron granted her eftate to M. B. 
A i. dee Before which grant no waſte dne. Per Figot, She cannot have the 
* E ea; for now /be has proved that ſhe cannot loſe the franktenement, 
and for the damages ſhe ſhall not be received, nor upon leaſe of 
term of years, And ſo ſee that reſceipt does not lie in waſte, but 


upon 
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upon eſtate for term of life; but becauſe, i recovery be had againſt 
her and her baron, ſhe ſhall not have cui in vita of the firſt * 
therefore for this miſchief /he ſhall have the plea, quod nota. a 
| Reſceipt, pl. 122. cites 9 E. 4. 16. ; 5 

57. Lord brought writ of entry ſur diſſeiſin of his rent-ſervice, 
and the tenant made default after default, and he in reverſion came, 
and ſaid, That he leaſed the land to the tenant for life, and prayed 
to be received, and was received of the land where rent was in de- 
mand, and no land, quod nota; for he may traverſe the title. And 
the propre That the land is hors de ſon fee, and there the plaintiff 
ſhall not ſhew that it is held of him, and fo within his fee ; but ſhall 
ſay generally, That within his fee, Priſt. Br. Reſceipt, pl. 111, 
Cites 10 E. 4. 9. | 

58. Where a man leaſes to two for life, and the one is impleaded 
by præcipe quod reddat, and pending the writ, the other releaſes to 

Him alt his right, there, if the other pleads jointenancy, the writ 

ſhall not abate ; but if he in reverſion prays to be received, in- 
aſtnuch as he leaſed to both who are in full life, he ſhall have the 
plea. Br. Reſceipt, pl. 112. cites 18 E. 4. 25. 

59. In every caſe where the wife is received for default of her This is te- 
huſband, ſhe ſhall plead, and have the ſame advantage in pleading as — 


. ir « true; yet it 
all caſes; 

for a 2 feme covert be received in an afſiſe, and plead a record and fail, ſhe ſhall not therefore be 

adjudged x 1i{l1for, as ſhe ſhonld be if ſhe were ſole, &c, So if ſhe alone Jevies a fire executory. 

and a ſcire facias is brought again ber and her huſvand, it ſhe be received upon the default ef ber 

bund, ſhe ſhall ha the conuſee, which if ſhe had been ſole ſhe could not do, and in ſome other 

caſes. Co. Litt. 353. a.——S. P. 2 Inſt. 344. 


60. In guad ei deforceat in the grand ſeſſions in Wales, in the 
nature of a writ of right, the defendant ſaid, That he had majus jus 
than the 2 and iſſue thereupon. At the day the tenant 
made default, and thereupon a petit cape was atarded; at the return 
whereof J. S. appeared, and prayed to be received becauſe the ferff- 
ment was made to the uſe of the defendant and his wie, for life 
of the wife, remainder to F. S. and his heirs. The demandant 
counterpl:aded the reſceipt, and traverſed the feoffment, and there- 
upon iſſue was joined; but at the day of the return of the jury 
J. S. did not appear, but T. S. his ſon and heir prayed to be re- 92] 
ceived by his guardian, he being within age, and ſaid, That his 
father was dead, and prayed that the parol might demur for nonage : 
the demandaut counterpleaded the reſceipt, and took iſſue upon the 
feoſſment as before; and upon the return of another venire facias 
the tenant by reſceipt made default, and another petit cape was 
awarded againſt him; and he not appearing, and faving his de- 
fault, judgment was given againſt him; error was brought, be- 
cauſe the counterplea was of the feoffment, where it ought to be 

of the reverſion, and he cannot traverſe the feoffment but the re- 

verſion, by whatever means he has it. Judgment was reverſed 

d as it ſeems upon another error, which ſee at (T) [S. C.] 
ro, C. 262, 263. pl. 9. Trin. 8 Car. Kiffin v. Vaughan. ] 


((Q) 


ge . Reſceſpt. 


® See the : 

55 4 * ((Q)) [T] Reſceipt. Judgment. 

Br. Re [I. FE formedon againſt baron and feme, the feme is received 

__ upon default of the baron, and wouches, and the vauchee 

Per Martin dies, and refummons is ſued againſt the feme, and ſhe makes default, 

1 But Hill. yet the demandant ſhall not have ſeiſin of the land, but a petit cape 
d. the Hall be awarded; for the feme ſhall be in [ ſuch] cafe as ſhe was 


ſhall = at the time of the reſceipt, and if ſhe be not reſummoned, ſhe ſhall 


ver ſeiſm of have action of diſceit, and ſhall recover the land. g H. 5. 3. For 
e ſhe is party to the writ. ] 
E [2. But if he in reverſon be received upon default of tenant for 


faid, they life, and after makes default, ſeiſin of the land ſhall be awarded 


ASE for upon default of the tenant, and not a petit cape. 9 H. 5. 3.] 


the feme was party to the writ, and he in reverfion ball find ſurety ; for it may be that he has nothin 
iz reverſion ; — 4 of the feme, ſhe ſhall not find ſurety. 2 * 


So where be ['3. If a feme be received upon default of the baron, and after 
inreverfox the feme, makes default, judgment ſhall be given upon the deſauit of 


is received, 


d after the bafon. 38 E. 3. 12. b. and Brooke litle Reſceipt. * 46. in 
makes de-  abridging this book, ſays, That ns mention ſhall be in the record of 
245 a oo the reſceipt.] ; 

all be iv be firf# default of the tenant, and not default of him in reverſion, and th 
5 33 al be —4 — a. of ws default, pur 1 gee of the 8 


Br. Reſceipt, pl. 69. cites 24 E. 3. 22.——* This ſhould be pl. (45) as it ſtands in all the editions 
of Brooke, aud ſo it icems that this is miſprinted. . 


Br. Re- [4. If the ſeme be received upon the default of the baron, and 
* traverſes the action of the demandant, and at niſi prius makes de- 
S. C. fault, ſhe cannot after in bank ſave this default, but immediately 
after the default he is out of court, and the defendant ſhall recover 
ſeiſin of the land upon the default of the baron. 22 H. 6. 14. b. 15. 
Brook, Title Reſceipt, 120. ] 
5. A man brought writ of coſinage, and the tenant made default 
after default, and came T. and prayed to be received, and the re- 
ceipt counterpleaded, and at the niſi prius it was found that the 
tenant was tenant in tail, and ſo not receivable, and damages 20), 
and at the day in bank the niſi prius was not returned, and T. who 
prayed to be received, did not come, by which judgment was given 
upon the default of the tenant, and writ iſſued to inquire of da- 
mages, which found damages Bol. and judgment given upon it 
_ accordingly ; and by Finch. though this judgment be erroneous, 
yet it is execut ry, being in force; and ſo ſee where reſceipt is 
offered, and dies not take ps judgment ſhall be given upon the 
[ 93 1%. default, and as it is faid elfe where, then no mention ſhall be 


made in the record of the reſceipt; and ſo, as above, execution ſhall 
be of the 8ol. and not of the 20l. Br. Reſceipt, pl. 76. cites 


39 E. 3. 8. 
6. In formedon the tenant made default after default, and one by 
reverſion prayed to be received, and the demandant ſaid that he had 


nothing 


Reſceipt. *' — 


nothing in reverſion, and ſo to iſſue; after came the prayee, and ſaid 

that the demandant had entered after the laſt continuance; upon 

which the demandant demurred, and it was adjudged no plea for 

the prayee, and the demandant prayed fiert facias againſt the 

| e againſt the prayee; and it _ ſaid that he ſhall not 

have it againſt the prayee. Quære againſt the ſureties ; for it 

was not adjudged. Br. Reſceipt, pl. 115. cites 20 E. 4. 16. 

7. Where the tenant in precipe quod reddat makes default after But where 

default, or renders to the demandant and the termor, or tenant by W 
| fiatute merchant, or ſuch like, is received to ſave his term or in- "ceived, and 
| tereſt, there the demandant ſhall recover againſt the tenant of the Plead in 

franktenement immediately, and ceſſet executio till the term or exe- ui ie 

cution be incurred. Br. Reſceipt, pl. 132. cites 7 H. 7. 13. demandant 


Per Mordant. h a 3 ; 

1 
fave the fraktenement to the tenant for term of life. Ibid.— But where the termor, or tenant by 
ftatute merchant, pleads a good bar, and diſproves the title of the demandant, yet he ſhall recover 
immediately, & ceſſet executis, till the term or ſtatute be incurred. Note the diverſity, quia non + 
negatur. Ibid, 7 


8. Error on a judgment in a quod ei deforceat in Wales was See the flate 
| . , of this caſe 
aſſigned (among other errors) that the judgment was given upon _. (5.) 
the default of the tenant by reſceipt againſt the tenant by reſceipt. 
where it ought always to be againſt the tenant to the action: and 
this was held a manifeſt error, whereupon judgment was reverſed. 


Cro. C. 262. 263. pl. 9. Trin. 8 Car. B. R. Kiflin v. Vaughan. 


(U) Execution. How. 


[1. FF, verdit be found againſt the prayee, writ ſhall iſſue to Br. Scire fa- 


inquire of the value of the land, and when the extent is re- * 1 


turned the demandant ſhall have ſcire facias againſt the pledges, * _—» The 
and the 3 Br. Reſceipt, pl. 11. cites 33 H. 6. 6. Per ſeveral edi- 


Wideſlade prothonotary.—But 36 H. 6. is that the value ſhall be $295 of _ 
inquired by the ſame inqueſt, which tried the iſſue, 5 - 8 
nd), but 


it is not in any of the ſeveral editions of the yea:-books; and Fitzh. Tit. Surety, pl. 17. cites S. C. 
and ſays only (The demandant ſhall have ſcire facias againſt the pledges, [ſo quære if the word 
(And) is not miſprinted for (Of) ]. —And ſee (T) pl. 6. | 


For more of Reſceipt in general ſee Aid, Elloign, Uoucher, | 
and other proper Titles, 
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#x only 
where he 
barpoſſſion 
of the thin 
= 
reſcons is 

5: =o | ; 
foritove (A) Who ſhall have the Action, and againſt whom. 
comes to 


_— x: FF the bail:ffs or officers arreſt certain perſons, and others 


and 

be 2 dit. reſcue them from the officers, then he who cauſed them to be 
e arraſted ſhall have a writ of reſcue. F. N. B. 101. (G) 
Hall not have a writ of reſcous but an action upon the caſe, F. N. B. 102.(F) 


* Keſcous * Reſcous, 


2. It appears by the regiſter, That if a writ be directed to the 
ſheriff to levy the expences of the knights at the parliament, and the 
ſheriff makes his warrant to the bailiff of the liberty of the Biſhop 
of Ely, to levy the ſum aſſeſſed, &c. for which the hai by his 
under bailiff takes certain cattle, and would impound them, and 

other perſons do reſcue the cattle, and beat the under-bailif, that 
the bailiff ſhall have the writ of reſcous againſt them ; and there it 
ſeems, that the knights, which ſhould have the money, ſhall not 
have a writ of reſcous for the ſame reſcous, becauſe it is not a 
duty unto them by any perſon certain, but to be levied of the inha- 


bitants of the town. F. N. B. 102. (D) 
Where a 3. A warrant was from the ſheriff to the bailiff of the liberti-s 
PR of Pomfret, who executed it, and reſcue was e, and the bailiff 
from the brought the action againſt the reſcuers to recover damages: and it 
deputy of was held, that the bailiff may have this action in his own name, 


1 arr to recover damages for this. Clayt, 149. pl. 273. Foſterd v. 


the bailif Legerd. 
brought an : | 
action on the caſe againft the reſcuer, and adjudged for the plaintiff, and affirmed in error, 


Ink. 315. pl. 2. 


Het 95-96- 4, Defendant was taken on a ca. fa. and reſcued ; an action on 
ni 3 8 the caſe lies for the plaintiff either againſt the ſheriff or the reſcuers, 
Lynne v. but not againſt the executors of the ſheriff; and if it be brought 
Coniogham againſt the reſcuers, and recovery be made againſt them, and after- 
Het wards the ſheriff ſues the reſcuers (as he may otherwiſe) the reſcuers 
$8. S. C. by may plead ſuch recovery by the plaintiff, and ſo there is no danger 
the name of of the reſcuers being twice charged. Per Richardſon Ch. J. 


Congham's Harvey and Croke J. Hutton and Velverton J. contra. Judg- 


caſe accord- 


ingly. The ment was given for the plaintiff, Cro. C. 109. pl. 1. Paſch. 
of | 4 Car. C. B. Mynn v. Coughton & Us. | 


Hutton an 
Yelverton was, That the reſcue was an immediate wrong to the ſheriff or bailiff, and the party, in 


common preſumption, had no prejudice, becauſe his action is transferred to the ſheriff, who has 
more — to ſatisfy him. 925 
| « 5. On 


5. On a fi. fa. Heri returns, That he had made a warrant to See Godb. 
his bailiffs, who had ſeiſed diverſe goods of, &c. to the value of ff se 
1601. and that they were reſcued out of their cuſtody; the ſheriff ae. B. R. 


is chargeable: and ſo judgment in C. B. was affirmed in B. R. 2 _ 


Paſch. 23 Car. 2 daund. 343. Mildmay V. Smith. | divided 


Cro. J. 514. pl. 28. Sly v. Finch. S. C. accordingly, & adjornatur,—2 Roll. Rep. 57.S. C. 
ſays it was agreed by all, that the return of reſcue was no excuſe to the ſheriff; for he might have 


taken the poſſe comitatus, Sec Return (H) pl. 3. 


(B) What ſhall be recovered, F987] 


1. 1D ESCOUS may be, and yet not vi & armis; and fo it Br. Aſſiſe, 
was fouud in afliſe, and therefore plaintiff recovered but P- Kites 
fingle damages where he ſhould recover treble damages, if it bad S. C. 
been vi & armis. Br. Reſcous, pl. 2. cites 33 H. 6. 
2. A. was indebted to 13, in 3ool. and was taken on a capias ad Lane, 70, 


Trin. 7 Jace 


reſpondendum, and reſcued by C.—B. brought an action ſur le the E. 
caſe upon this reſcue, and recovered the whole debt of C. and chequer. 
. affirmed in error; for none can qualify his own wrong, but the 5-C.—Cro. 


jury might give leſs damages, if the principal was ſolvent. Jenk. — FH 
311. pl. 93. Kent v. Kelway. S. Cr 
3 Jenk. 282. 


pl. 10. S. C. and that C. ſhall not take advantage of A's ability to pay the debt, 


(C) Puniſhment thereof, by Fine and Attachment. 


I. | 4 waſte the plaintiff recovered damages againſt R. and upon 
the fieri facias thereof, the ſheriff returned that A. and B. 
ſervants of R. by his aſſent made reſcous, the plaintiff prayed attach- 
ment againſt A. B. and R. to anſwer to the contempt, and to de- 
liver the damages, and had it. Br. Reſcous, pl. 8. cites 38 E. 3. 9. 
2. The under-ſheriff of Oxford had proceſs of extent 2 4 
ſtatute ſtaple of goods and lands of Crooker ; and the under-ſheriff 
gathered the goods together, and the defendants endeavoured to 
reſcue, but did not prevail; and now they were cenſured for it 
notwithſtanding that the under-ſheriff had not taken any inquiry 
by the jury, and although that it was before the appretiari fac. &c. 
for before ſuch inquiry, &c. the ſheriff ought to gather the goods 
together to be viewed by the jury, by the law; but the final pawer 
of ſafe-guarding, &c. in the cuſtody of the ſoeriff, is not good until 
after the inquiry ; and it is not, material although. they did not pre- 
vail, &c, for conatus punitur. Alſo the fine of Crooker was 
aggravated, becauſe he ſaid to the ſheriff (ſhewing his writ) Put 
8 your bauble. Noy 99. Mich. 41 & 42 Eliz. The King v. 
rooker, Higgins, & alias. N 
3. Sir Samuel Aſtry ſaid, He had it from Twiſden, That the 8 P. »Salk. 


certain conſtant fine impoſed for a reſcous is four nobles. Trin. 3 
Jo. 198. Paſch. 34 Car. 2. B. R. Penfold, Mainer, & al. cuer was 
© ha fined 104. 

aud impriſoned without bail or mainprize, and bound to his good behaviour; Jenk. 266; wh 9. 
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95 Refcous, 


cites Cro. Hart's cafe. Though the gu fre upon a reſcous be only four nobles, yet ſure that 
mutt be a α food where — perſox reſcued is retaken, otherwiſe the fine might be higher ; per Cur, 
_ 38 Mod. 556... . + v. Tracy. | | 

The — reſcued was fined got. Palm. 563. Trin. 4 Car. B. R. the Sheriff of Berk's caſe. 


It was 4. If the ſheriff return a reſcous it is not traverſab/e, but an 


4 file attachment goes againſt the reſcuers, and a fine is uſually ſet. 


ao ixforma- 2 Vent. 175. in a nota, Trin. 2 W. & M. C. B. Anon. 
tan againſt a | 
one for reſcuing a perſon from the ſheriff in the Temple; and per Cur. You nd better get a reſcour 


returned, and bring an action upon the caſe againſt him; and the reſcous, after return thereof, u not | 


traverſable. 12 Mod. 556. - . . . V. Tracy. 5 


L 96 ] 5 8& g V3. 26. [or 27 Qu.] S. 15. Inflits a penalty of 
Jol. for reſiſting an officer, and the offender being convicted to ſuffer 
impriſonment, and be fe in the pillory. And if any reſcous be made 
of any priſoner within any privileged place, the perſan making 
A or 7 the ſame, being convicted, all forfeit to the 
Plaintiſf Sool. 
Plantations, there ta remain for ſeven years. And if any perſon 
harbour a reſcuer, knowing him to be guilty of ſuch offence, he ſhall 
be tranſported for ſeven years. "OY | 
S. 16. The penalties of this act, not particularly diſpoſed of, ſhall 
go one half to the king, and the other to him that will ſue for 
tbe ſame. £ | | 
S. 17. And 4 the plaintiff be nonſuit, or a verdict be given for 
the defendant, the defendant ſhall haue double coſts. 
An attach= 6. A rule was made for the defendants to ſhew 'on ſuch a 


ment grant- day, why an attachment ſhould not go againſt them for com- 
8 mitting a reſcous, &c. and now they ſhewed for cauſe, that ſuch 
made attachments ought not to be allowed upon affidavits of a reſcous; 
| —_— becauſe in ſuch caſe the pres might be taken into cuſtody before 
for a ref- the writ returned, therefore the Heri ought to * return a reſcous 
cous, before before the defendants ſhould be proſecuted for it ; and the Court was 
1 of that opinion, (viz.) That the ſheriff ought to return the writ, 
ed bis writ, Which, if falſe, then the plaintiff hath an action againſt him; but 
being con- if the return is true, then the action hes againſt the reſcuers; 
pry" 3 therefore if an attachment ſhould be granted on an affidavit of a 
in ch reſcous before the return of the writ, the defendant could have no 
caſes, was action againſt the ſheriff for a falſe return. 8 Mod, 110, Mich. 


2 9 Geo. Cæſar v. Holt & al. 


Hul. 21 Geo. Myet v. Vellop.——“ 8. P. By Probyn J. 2 Barnard. Rep. in B. R. 38 Mich. 


5 Geo. 8s, in caſe of Demes v. Ponſton. 


7. A priſoner in the King's Bench in execution was turned over 


o the Fleet, and being afterwards talen upon an eſcape warrant 


was carried through the Old Baily towards Newgate, and there 
woas reſcued by the officers of the Fleet, and put into the Fleet, An 
attachment was granted againft the reſcuers, and a rule was made 
to take the priſoner out of the Fleet, and ſend him to Newgate, 
according to the ſtatute of 1 Annæ, cap. 6. 8 Mod. 240. Paſch. 
10 Geo. 1725. The King v. Dunbar. | 


8. A 


and in default of payment to be Far gr to the. 


land a4 — —— a. 


Reſcous. 


8. A reſcous having been returned, the defendant was willing 
to confeſs the reſcous; but counſel moved, that ſhe might be diſ- 
charged upon paying a ſmall fine; for though, upon the affidavit 
of two bailiffs, an attachment was granted againſt her, and ſhe 
now lay in York gaol, | he had affidavits of 16 people to ſhew 
that this complaint againſt her was abſolutely falſe, and without the 
leaſt colour of Bon. The clerk in court, he obferved, would 
undertake to pay the fine; and therefore upon her payment of the 
fine, which the Court ſhould ſet, he prayed a ſuperſedeas. The 
Court ordered the affidavits to be read, and on hearing them, they 
ſet but bd. fine upon her, without requiring her to go before the 
maſter, and likewiſe' granted a ſuperſedeas, 2 Barnard. Rep. in 
B. R. 229. Trin. 6 Geo. 2. 1733. The King v. Roſamund 
Robinſon. ZR; „%% ln 

9. A reſcous was returned this term, and 4 motion by the reſcuers The Repor- 
to ſubmit to a fine, or to be qdnlittell t bail, they being adviſed to += lf 
bring an action againſt the ſheriff for a falſe return: the Court de- dict being 
clared, that if the reſcuers intended. to bring an action againſt the given 
ſheriff, they would admit them to bail, and reſpite the fine till the nannt - 
event of ſuch ſuit; and upon the reſcuers offering to bring an Court on 
action, and entering into a recogntzance for their perſonal ap- motion, 
pearance, the Court ordered them to be diſcharged. . Rep. of _— 3 
Pract. in C. B. go. Trin. 6 & 7 Geo. 2. 17 33 King v. ee, ors 
Tirrell & al. Bog .- r Foo 6 ogg dered the 


recogni- 


zance to be diſcharged. —B | notes, 304. Trin. 6. & 7. and Eaſt. 5 Geo. 2. S. C. 


10. Upon a motion for an attachment upon a reſcous returned, [ 97 ] 


a rule to ſhew cauſe was granted; but the Court afterwards diſ- 
charged the rule, and faid, it was the hang practice; that in all 
caſes where-a reſcous is returned by the ſheriff, @ capias pro reſcuſſus 
which is in the nature of an attachment, ſues of courſe. Rep. 
Prat. in C. B. 126. Hill. 9 Geo. 2. Bridger v. Coleby. 


(D) In Criminal Caſes. 


I. USSEY Ch. Fo faid, That in the time of E. 4. all the Br. Corone, 
juſtices ſaid to him, That the reſcue of a felon out of ward pl. 1 26. cites 
or priſon was always felony at the common law ; but if the priſoner 3 
F himſelf, this was not felony but by the ſtatute de frangen- in * 
tibus priſonam. But return of the ſheriff, that J. S. reſcuſfit MW. M. Scac.—sS.P, 
felonice, it is not felony z contra * if J. S. be thereof indicted, this * 5 
is felony. And the principal caſe was, that as the ſheriff was pes 40 
carrying a felon to execution, the cart of St. John came with his cites Ph. 
banner, and the priſoner laid his hands upon the banner, and prayed Ds 
the privilege of St. John, by which four perſons made reſcous, and that the . 


took him from the ſheriff, and carried him to the church, and all — IG 


held this felony; and ſo ſee that the judgment does not determine eue is not 
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ground for the felony as to this point; quod nota, Br. Corone, pl. 129. 
. : 


reſcuer, unleſs he be indifted. * The Year Book is, if it be found by inqueſt, it is felony. 


2. Reſcue of a felon before arreſt is no felony, otherwiſe after 
arreſt. Lamb. Eiren. Lib. 2. cap. 7. 233. 

Jo. 455: pl- 3. The breaking of a priſon in which traitors are in durance, 
a 3 and cauſing them to eſcape is treaſon, although the parties knew 
ſolved by not that there were any traitors there, upon the * ſtatute of 
all theju'- 1 Hf. 6.5. And fo to break a priſon whereby felons eſcape is 
Uces. cx . . . . | 
n Croke felony, without knowing them to be impriſoned for ſuch offence ; 
(who after- reſolved by 10 of the juſtices, Cro. C. 583. pl. 11. Paſch. 16 


wards Car. B. R. Benfted's caſe. 


ſeemed to | | 

@ffeat) and this upon 1 H. 6. 5. and Stamf. Pl. C. 32. [FJ—* This ſeems to be a miſtake for the 
Year Book of 1 H. 6. 5. b. pl. 33-—— 2 Hawk. Pl. C. 140. cap. 21. S. 7. S. P. but the ſerjcant ſays, 
that this opinion is not proved by the authority of the caſe, on which it ſeems to be grounded. 
And refers in the marg. to the 1 H. 6. 5. b. - 


4. E. P. a priſoner for murder was in the place where ſuch pri- 
foners uſed to ſtand at the gaol-delivery, and was afterwards con- 
demaed, and while he was there, one J. C. being well dreſſed, went 
in thither under colour 10 ſve him, and watching the time when the 
keepers wore buſy, he opened the little door, which was bolted, and 
went out, and the ee followed him; the keeper of the outer 
door, not knowing them, opened that to them, and they both went 
together out of the yard, and run down bye-allies into Shoe-lane, 
and ſo to White-Friars, but the keepers preſently miſſing the pri- 
ſoaer, n:ade after them, and overtook them in White-F riars, and 
brought them both back, and thereupon C. was indicted for felony 
for reſcuing P. he being indicted for murder, and upon the evi- 
dence it was ſworn, that after they were taken, C. ſaid, he had 
done nothing but what he ought to do to help away his friend, who was 
in danger of his life, and on this evidence he was found guilty. 
Kelyng 45. April 1665. at the Old-Baily. Copeland's caſe. 
5. Where the impriſonment is of ſuch a nature, that the offence 
o the priſoner will be felony, if he breaks the priſon, he that reſcues 
im is guilty of as high a crime at leaſt; and regularly where the 
offence of the priſoner himſelf, if he breaks the priſon, does not 
amount to felony, the offence of any that reſcues him will not be 


felony. 2 Hawk. Pl. C. 139. cap. 21. S. 2. 


L 98 ] 


(E) Encepitons to Returns, and Indiftment of Reſcous. 
Good or not. 


1 ones I. A indictment was, That A. ſuch a day did a felony at H. 
ig mg Per quod quidam M. apud H. prædict. cepit & arreſtavit 
Tust en in- Fin ſalua ſua cuſtodia adtunc & ibidem eundem A. habuit, Cc. 
2 ment of ovouſgue B. adtunc & ibidem 1 fecit & eundem A. adtunc & 
not god ibidem, Cc. Felonice reſcuſſit, &c. It was much doubted whether 


. 


. 


5. 


Beſcous. 


this indictment was ſufficiently certain as to the time of the arreſt, 
and likewiſe as to the time of the reſcue; 1ſt, Whether the 
adtunc, which is placed before the arreſt, may by the copulative 
which follows, viz. Et in ſalva ſua cuſtodia adtunc & ibidem 
eundem A. habuit refer to the arreſt before; for they are diſtinct 
ſentences divided by the word (eundem, &c.) quære tamen. 
2dly, If the laſt adtunc, viz. of the reſcous may be referred to the 
entire day aforeſaid, or only to that inſtant and time of the day 
when the felony was done, or to any time before in the ſame day. 
Browne inclined, That adtunc ſhould not extend to the whole day 
but only to the inſtant of the felony committed, and that therefore 
the indictment was not good without adding, ſcilicet dicto die, &c. 
But others thought otherwiſe: ideo quære. D. 164. b. pl. 60. 
Mich. 5 & 6 P. & M. Fox's caſe. 


98 


reſsly 

ewing the 
day and year 
both of the 
arreſt and 
alſo of the 
reſcous, and 
that the 
time of the 
latter is not 
ſufficiently 
ſhewn by 
ſhewing 
that of the 
former. 
2 Hawk. PI. 
C. 235. cap. 
25. le. 78. 
And 


where an indictment of reſcous ſets forth, That J. S. committed ſuch a felony ſuch a day, and year, 
and place, per quod A. B. prædictum J. S. cepit & arreſtavit, & in ſalva cuſtodia ſua adtunc & 
ibidem eundem J. S. habuit & cuſtodivit; it is made a quzre whether the indictment be not in- 
ſufficient, becauſe no time of the arreſt is alleged in the ſame ſentence with it; and it is doubtful 
whether the time of the cuſtody which is alleged in the next ſentence, by ſorce of the copulative, be 
applied alſo to the arreſt or not, and Dyer ſeems rather to incline to the contrary opinion, 2 Hawk. 
Pl. C. 235. cap. 25. ſect. 78. | 


2. Exception was taken to an indictment for a reſcous becauſe 2 Bulſt.208. 
it wanted the words * Vi & armis or manu forti, and alſo becauſe 88 wa 
the place where the fact was done was not certainly expreſſed. But ton, 8. > 
the Court held, It was to be intended that the place was where accord- 
the arreſt was, and therefore certain enough without the word, —_— ] 
ibidem. And it was held good enough without the words, Vi & 43. pl. 2. 
armis, for the word (reſcuſſit) implies it to be done with force, Paſch. 16 
Cro. J. 345. pl. 12. Paſch. 12 Jac. B. R. Cramlington's caſe. J*© B. R. 
caſe, ſuch an error was aſſigned, but not allowed ; for although it were error at the common law, 
yet it 1s made good by the ſtatute g7 H. 8. cap. 8. 


3. Hart being indicted in London for a reſcous made to a ſerjeant Jenk. 915. 
of the mace upon a plaint in London. Upon not guilty it was found 3 pies 
for the king, and a fine aſſeſſed of 101. and impriſonment without 
bail or mainprize, and to find ſureties for his good behaviour : and 
a writ of error being brought, one error aſſigned was, Becauſe it is 
not alleged, that he made the arreſt by virtue of a warrant, and then 
he had not any authority; but becauſe the indictment was, That 
by virtue of a plaint before ſuch a ſheriff, naming him, &c. he 
was lawfully taken or arreſted, it is to be intended, That he had a 
god warrant ; and therefore was well enough: whereupon judg- [* 99 
ment was affirmed. Cro. J. 472, 473. pl. 2. Paſch. 16 Jac, 

B. R. Hart's caſe. h 

4. On indictment the defendant was found guilty : errors were Nell. Abr. 
aſſigned, 1ſt, That a warrant was ſet forth to be directed to 3 con- 978. 3 
junctim & diuiſim to arreſt the defendant, (now plaintiff) and that and ſays, 

2 of them did arreſt him, which being a miniſterial act ought to be That the 
done by one or all three, beſides this indictiment was againſt 3 IN 
defendants for a riot, &6, and the jury found only one of them guilty, ed, but 1 
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99 Veſcous. 
ſerve ht which cannot be; for one alone cannot be guilty of a riot. Poph. 
Ns in he 202, Mich. 2 Car. B. R. Harriſon v. Errington. 


book cited. 


5. Exception was taken to the return of a reſcous, for that it 


was fect warrantum, but did net ſay, ſub figillo officit ; but non al- 
locatur, becauſe it was ſaid, fect warrantum direct' and it is no 
warrant unleſs it be under the ſeal. 2 Jones 197. Paſch. 34 Car. 
2. B. R. Penfold, Mariner, & al.——cites 3 Rep. 44. b. Boy- 
ton's caſe. 

6. An indiftment of a reſcous ought ſpecially to ſet forth the 
nature and cauſe of the impriſonment, and the ſprcial circumſtances of 
the fact in queſtion. 2 Hawk. Pl. C. 140. cap. 21. S. 5. 

7. An indictment for reſcuing Borlace out of the ſheriff's cuſ- 
tody in the Inner · Temple ſet forth, that a /atitat iſſued forth againſt 
Borlace termino ſancte terinitatis, whereon he was arreſted, and 
they reſcued him, and the indictment was quaſhed, becauſe it does 
not appear that any legal latitat iſſued out, there being no ſuch term 
as ſancte terinitatis. 12 Mod. 166. Hill, 9 W. 3. King v. 
Williams & al, 


(F) Proceſs, Proceedings, and Pleadings. 
Br. Retorn 1. IT treſpaſs, if the ſheriff returns reſcous upon the defendants, 


5 r, capias ſhall iſſue to take them to anſwer to the reſcous in 
57 H.. ag. Proper perſon, and not by attorney. Br. Proceſs, pl. 85. cites 37 
S. C. H. 6. 29. 


Ark. 2 Proceſs of outlawry lies upon a return of reſcous. 2 Inſt. 665. 
302. cap. a ; 

27. S. 113. accordingly, and cites 13 H. 7. 21. pl. 7. Contra Fitzh. Proceſs 56, 213. 29 E. 3. 18. 
a, b. | / ; 


3- The attachment muſt be ſpecial, reciting the return of the 
=, 5 the ſame term. Toth. 270. cites 37 Eliz. Alchurch v. 

old. 
Godb. 125. 4. In action on the caſe by the ſheriffs of Norwich againſt the 
pl. 145-5 defendant, for that a ca. ſa. was directed to them to take the body 
* gy name of the defendant ; thy, 20 Feb. 25 Eliz. directed their warrant to 
v. Brad. 3 ſerjeants of the city to take him in execution, by virtue whereof 
. they, on the 26th of Feb. in the ſame year, tet him in execution, 
and that he was reſcued and eſcaped. Upon not guilty pleaded, 
the jury found ſpecially, that he was arreſted about the 26th of 
Feb. and then and there ſeipſum reſcuſſit. It was inſiſted in arreſt 
of judgment, that this declaration was ill, 1ſt, becauſe the plaintiffs 
allege that they made a warrant, but ſay not, ſub ſigills ſigillat, 
2dly, Becauſe the plaintiffs ſay they were chargeable with the debt, 


but not that they were charged, neither do they ſhew that they were 


— damnified, without which they have no cauſe of action: 
and 3dly, Exception was to the verdidt as uncertain whether the 
reſcue was before or after the 26th of Feb. for if it was after the 


day it will not maintain the declaration, but if before the day then 
| it 
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Reſcous. 100® 

it continues a reſcue at the day. But as to the 1ſt the Court held 
it to be the uſual form; 2dly, * That action lies for the ſheriffs 
before any ſuit brought againſt them, they being always charge- 
able, and the party ſhall not take advantage of his own tort 
3dly, Lhat the verdi#? is well enough if the reſc:us was before the 
ſuit commenced. And the plaintiff had judgment. Cro. E. 53, 
pl. 3. Hill. 29 Eliz. B. R. the Sheriffs of Norwich v. Bradihaw. 

5. Sheriff returned a reſcue upon A. B. C. D & E. and one L. 
and ſaid, quod virtute brevis, &c. ſuch a day, year, and place, cepit 
& arreſtavit prædictum . et gued A. B. C. D. & E. prædidlum 
T. in cuſlodia mea adtunc & ibidem exiſtentem extra cuſtodiam 
meam cep.runt & reicutlerunt, & prædictum J. adtunc & ibidem 
fe extra cuſlodiam meam prædictam rejeuſſit ; and for not ſhewing 
the time and place of the reſcue made by A. B. C. D. & E. they 
were diſcharged. As to the adtune & ibidem, that refers to the 
exiſtentem in cuſtodia, and not to the fact of the reſcue ; but the 
other part has made it good againſt T. himſelf. And though ex- 
ception was taken for the repugnancy, becauſe the reſcue is alleged 
upm T. in cuſtodia exiſtentem, which could not be, for fo long as 
he is in cuſtodia it cannot be a reſcue, ſed non allocatur. Palm. 
563. Trin. 4 Car. B. R. the caſe of the Sheriff of Berks. 

6. One ſhall not be admitted to make a fine unleſs he is preſent 
in per/on at the reſcue returned; but he may take exceptions with- 
out being in perſon. Palm. 553. Trin. 4 Car. B. R. by Jones, 
in the caſe of the Sheriff of Berks. | | | 

7. Caſe againſt the head bailiff of Weſtminſter for an eſcape * In fuck 
upon m-ſne proceſs, who * pleaded a reſcous, but did not plead, that —_ PO 
he returne4 the r:jcous : and upon demurrer it was adjudged a good hi a res 


plea in meſne proceſs, though it would be % upon an execution. ſolved a 
2 Lev. 144. "I rin. 27 Car. 2. B. R. Hill v. Montague. good plea 
in action 


upon arreſt on the meſne proceſs, but not upon execution, according to the caſe of May v. PRO 
and LuMLzy, Cro, J. But exception being taken, that he did vet plead that he returned the 
reſcue, curia adviſarc vult; but afterwards they reſolved it good enough; and judginent for the de- 
fendant. And HILL and MoxnTAGvuE's Cele was cited to be ſo reloived, 27 Car. 2. B. R. 3 Lev. 
46. Trin. 33 Car. 2. [but it ſeems milprined for lame pages together, and that it (ſhould be Hill. 
33 & 34] 19. Gorges v. Gore, 

A Ada was made of a reſcous of one taken by meſne proceſs, and thereupon an attachment 
moved for, Per Cur. Upon a return of reſcyus it would go of courſe. But Holt Ch. J. would 
diſt.ngiuiſh betu en is end the cole of reſcous upon writ uf execution; for there the ſheriff cannot 
return a reſcovs, and therefore the Court can have no other grounds for an attachment but athda- 
vits, and ought to be contented therewith * but here 2 reſcous might be returned, Which. being 
matter of record, and by conſequence a better motive, ought to be given to the Court; yet the 
Court ſ emed againſt him, and rule to ſhew cauſe why attachment thould not go, 6 Mod. 141. 
Paſch. 3 Ann. B. R Anon. 

Uvon an affidavit of a reſcue upon meſne proceſs an attachment was prayed againſt the reſcuers, 
but denied ; tor per Holt Ch. J. the reſcue muſt be returned upon the writ, and the motion and 
attachment founded upon that; but it is never the courle to grant it upon athdavits. 2 Salk. 586. 
pl. 3- Hill. 3 Ann, B. R. Anon. : 

The reaſon is, that anciently every man being in decenna had bail, and now is preſumed to have 
bail ready to be forth coming, and cheretore the ſheriff is not obliged in duty to take the poſſe 
comitatus to afſilt him; but when judgment is paſſed, and his bail do not ſurrender him nor pay 
the condemnation-money, then a capias iſſues, to which there can be no bail; and there it is pre- 
ſumed that he will not be forth-coming, becauſe neither he nor his bail have ſatisfied the judgment; 
and therefore the ſheriff then ought to take the poſſe comitatus, and conſequently it cannot be a 
good return that he took the body, but that it was reſcued; and the party may have an action of 
eſcape againit the ſheriff on this return, or a new capias for the return of an ineffectual execution 
but it the ſheriff nad permitced him to go at large, he could have had no new execution; for an in- 


effectual execution is returned, and ſo there is a pledge for ſatisfaRtion in the 1 of the meriff, 


for which he is only anſwerable, G. Hift, C. B. 19, 20, 8. In 
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Rep. of 
Practice in 
C. B. 84. 
S. C. and 
that the pro- 
ceedings 
were 1ntire- 


ly regular. 


Rep. of 
Practice in 
C. B. 88. 
8.0. 


8. That 


But it was I. I F lord and tenant are, and the tenant is attainted 0 How: 
{aid in the * 
time of H. 


Beſeiſer. 

8. In the caſe of a reſcue there are 2 ways of proceeding: if 
the reſcous is returned to the philazer, and proceſs of outlawr 
iſſues, and the reſcuer is brought into Court, he ſhall not be dif. 
charged upon affidavits; but where upon the return of a reſcue 
an attachment is granted, and the party examined upon :interroga- 
tories, upon anſwering them he ſhall be diſcharged. 2 Salk. 586. 
pl. 1. Mich. 8 W. 3. B. R. the King v. Belt. 

9. Indictment for a reſcous; ſetting forth, quod cum virtute 
brevis, &c. de fieri facias, and a warrant thereon, he levied the 
goods, &c. and the defendant reſcued them : this is ill; for the fieri 
facias ſhould be ſet forth at large. 8 Mod. 357. Paſch. 11 Geo. 
the King v. Weſtbury. 

10. Defendant was brought into court by habeas corpus, and 
upon the return it appeared, that he was detained by a writ of 
reſcous iffued by the Filazer, founded on a reſcue returned by the 
ſheriff on a capias ad reſpondendum between the parties, in which 
writ of reſcous was contained an alias capias againſt the defendant 
to — the plainti f according to the tenor of the firſt capias. 

otion was made to diſcharge the defendant, the writ of reſcous 
being complex, i. e. to anſwer the king for a contempt, and to 
anſwer the plaintiff in a civil action. The Court denied to make 
any rule, the writ of reſcous being in the common — Barns's 
Notes 302, 303. Hill. 6 Geo. 2. Taſker v. Geale. 

11. A reſcous was returned, and an attachment being iſſued and 
the defendants taken thereupon, the diſendants entered iuto recog- 
nizances for their appearance to be examined upon interrogatories. 
The Court were of opinion, that a reſcous returned by the ſheriff 
is not a matter traverſable, but amounts to a convidtion, and the 
party taken upon an attachment founded upon a reſcous returned 
1s not proper to enter into recognizance to be examined upon 
interrogatories, ſuch attachment being in the nature of a capias pro 
fine to bring the party into Court to be fined; and therefore diſ- 
charged the recognizances as irregularly taken, Barns's Notes 303. 
Paſch. 6 Geo. 2. the King v. Philips & al. 


For more of Reſcous in General, See Eſcape, Return (A) 
| .and other Proper Titles. | 


Reſetſer, 


(a) By ihe King. Cauſe Good, What is. 


and the king has annum diem & vaſtum; yet i lord 
enters without due proceſs, and the writ ſued to the eſcheator, — | 


Reſefſer, 
land ſhall be ſeiſed, and he ſhall anſwer for the meſne iſſues and 
profits. Br. Reſeiſer, pl. 36. cites 8 E. 2. & Fitzh. Traverſe 48. 
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where the 


intereſt of 
the king is 


certain and determined, the party may enter; quzie. Ibid. 


2. The king's tenant had iſſue three daughters, and died; the Br. Scire fa- 


zin: made livery to the one of her portion, and the other ſu; miſed 
that her per tion was tos great, and prayed re-extent, and that the 
king reſeiſe, and had it, and ſcire facias againſt the eldeſt ; and 
this without the third coparcener. Br. Reſeiſer, pl. 33. cites 2 
E. 3 and Fitzh. Livery 8. 


cias, pl. 
222. cites 2 
E. 3. 20. & 
Fitz h. Live- 
ry 8.—If 
the king's 


tenant has 2 


daughters. and di-s, the one of full age, and ſhe gets livery of her part, and after the other comes t9 
full age and Vie fhews grievance that the part of the other is too great, ſhe may have ſcite facias to 


have ine land reſeiſed, aud partition made de novo. Br. Reſeiſer, pl. 38. cies 10 H. 


3. The king's tenant obtained licence upon falſe ſuggeſtion, and 
aliened and retook, ſuppoſing that he was ſeiſed in fee where he had 
only tail; and the king being thereof aſcertained by matter of re- 
cord brought ſcire facias and reſeiſed. Br, Reſeiſer, pl. 24. cites 
21 Aſſ. 15. 

4. Sci. fac. was upon a fine which was levied meſue hettueen an 
ouſter le main of the king and a 66th and if the reſeiſer be by 
former title before the levying of the fine, this ſhall avoid the fine. 
HBr. Scire facias, pl. 127. cites 24 E. 3 64. 

5. It was found by office, that F. tenant of the king died ſeiſed, 
and E. his fon and heir, and of full à &, by which E. had livery, 
and after it was found by another office that F. had iſſue W. who 
was his heir, within age, by which ſcire facias iſſued to reſeiſe; 
and E. came and ſaid, that I. was of half blood, and that the land 
was ſpecially entailed to his father and mother; et non allocatur, 
inaſmuch as it did not appear in the office, Br. Scire facias, 
pl. 220. cites 30 Aſſ. 28. ; 

6. If tenant of the king dies, his heir within age, and the feme ts 
endowed in Chancery; and atter the land is evifted- from her after 
livery to the heir, the land ſhall be reſeiſed by ſcire facias, and the 
feme newly endowed. Br. Reſeiſer, pl. 20. cites 43 Aff. 32. 
7. t was held for law in Chancery, that if the heir ſues livery 
after the lands are ſciſed into be hands of the king, and ſues inqueſt 
in one county and not in all, and by colour theresf enters in all the 
counties, that the king by this ſhall reſeiſe all his iands by reaſon of 
his abatement in parcel; and he ſhall be charged of iſſnes in the 
meſne time: and the Lord PERcy was in ſuch caſe, and put him- 
ſelf in grace of the king, and made fine. Br. Reſeiſer, pl. 4. cites 


44 E. 3. 12. 


4. 


[ 102 ] 


Br. Reſei- 
ſer, pl. 13. 
cites 24 E. 
g- 33 


Br. Scire fa. 
cias, pl. 
161. cucs 
S.. 


And the 
ſaine year, 
44 E. 3. is 
{uch a caſe 
after the 
death of 
Ty bn. de 
Berdon, 
that the 
Lord Bar- 


: . tholomew 
B. who married one of his heirs, in ſuit of his livery omitted an advozoſon, and therefore all was 


reſeiſed into the hands of the king; and tit was ſaid, that the Lord Pzxcy, MoLins, Gazing, 


and others, were in the ſame caſe ; quo! nota, Ibid 


So where the heir of the king's tenant has land in one county, and land with advowſon in another 


county, and proves his age in the fir county, and for this has livery of all, there all (hall be reſeiſed. 


- 


Br. Reſeiſer, pl. 26, cites 30 Afl. 7. & 44 E. g. accordingly. 


if the king's tenant dies, his heir within age, and a ſtranger 
abates nf yo of the tenements, and the heir —T age ſues livery 
5 


of the reſt, and after the abatement is found by office, it was greatly 
I 4 | doubted 


Br. Reſei- 


ſer, pl. 34+ 


Cites S. C. 
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102 Reſeiſer. 


doubted if the king ſhall reſeiſe all or not; but by ſeveral, if the 
heir had been of full age at the time of the death of his anceſtor, then 
there ſhall be no reſeiſer; but e contra where he is within age. 
Drere of this diverſity: for in the one caſe the king ſhall have the 
land till he makes livery, and in the other the king ſhall have 
primer ſeiſin, which ſhall be of all, as in other caſes, as it ſeems 
to me. And it was agreed, that the abator ſhall be charged with 
all the iſſues. Br. Reſeiſer, pl. 37. cites 12 R. 2. & Fitzh. 
Livery 28. 

9. [Where the rules of foundation are not obſerved the king ſhall 
ſeiſe, as] it was agreed, arg. in treſpaſs, that where it is found by 
office that religious ¶ houſes] do not obſerve their number, or do not 
* their prayers and funerals, that the king ſhall ſeiſe. Br. 

eſeiſer, pl. 2. cites 35 H. 6. 49. And ſays, that ſo it was done 
after in the time of H. 8. for erecting the college of the Cardinal 
of Vork in Oxford and Ipſwich; quod nota. 


[ 103 ] (B) By the King. In what Caſes againſt his own 


Grant. 


I. II., was ſaid, that if office be found for the king, which intitles a 

' +4 party, or the eſcheator ſeiſes, &c. and the king makes livery to 

the party, and by another office it is found for the king, which intitles 

another, yet the king can not reſeiſe without ſcire facias, by a ſti- 

tute which is called the ſtatute of Lincoln, Anno 29 E. 1. De 
Eſcheatoribus. Br. Reſeiſer, pl. 1. (bis) cites 28 H. 6. 9. 

8. P. For 2. When latoful livery is made to the heir pending traverſe ex- 

now he may hHibited by a ftranger, yet the land ſhall not be reſeiſed, quod nota. 


ſue againſt : | 
the heir; a Br. Reſeiſer, pl. 21. Cites I H. 7. 


and alſo, if the land ſhall be reſeiſed, and leaſed in farm, there, if the traverſe paſs againſt the tra- 
ver ſor, the king ſhall have the rent and the iſſues, and this ſhall be a tort to the heir; for the king 
was firſt intitled by tenure in capite, the heir of full age; contra where the king had cauſe to retain 
the land for a certain time, and he delivers it to him within the time, yet the traverſe remains 


good, and the land ſhall be leaſed to farm, Br. Office Devant, pl. 26. cites 1 U. 7. 12, 27. 


(C) Reſeiſer. In what Caſes upon New Office or 


without Scire facias. 


Br. Scire fa- I. FF the king makes livery upon inſufficient office, he may reſeiſe 
_ A without ſcire facias; contra, it he makes livery upan good 
8. C. office, and after another title js found for the king, and this by the 
atute of Lincoln. Br, Reſeiſer, pl. 32. cites 18 E. 3. and 
Fitzh. Livery, 3. 
Br. Livery, 2. P. W. brought ſcire facias againſt J. D. to execute a fine, by 
pl- 23. cites 1,hich F. M. gave the manor 2 M. to B. who rendered to him for 
e 


24E. 3 64. . | » oo s 
5. C. Br. terms life, the remainder to the father and mother of the plaintiff in 


Scire Fa- fail, &c. and the. tenant had aid of the king, and now came proce- 

pos x 1 dendo, and the king and the tenant ſaid, in bar, that H. Spencer 

. b. was ſeiſed, and forfeited, to the king, and the king ſeiſed, 4 
| at 


Refelſer. rog 


nid J. D. ſued to the king by petition in parliament, making ſuggeſtion 
ol . = difeiſes by Spencer, and prayed that the ths geen 
do reaſon and ; and the king ſent the petition into Chancery, 
and commanded to do right and reaſon, by which the chancellor ſent 
to Shard and others Anno firſt of the now king, to enquire of his 
right, where it was found by office that he was diſſeiſed by Spencer, 
and the king ſent into the Exchequer if they found any thing in the 
Treaſury among the charters of the ſaid Spencer touching theſe lands, 
wha certified that they found nothing, by which the king ſent to the 
Exchequer to ouſt his hands, and that the king after, perceiving, that 
he did not pray reſtitution in his petition, and the office returned was 
not ſent into B. R. or C. B. (which are places to try franktenement, 
and not in the Chancery) and that the ſerjeants of the king were 
not called to it, and alſo, after a charter was found in the Treaſury, 
by which J. M. the conuſor infeoffed Spencer, and ſo the king ouſted 
tortiouſly, and not by due proceſs, therefore the king reſeiſed, and 
the fine was levied in the meſne time between the ouſter of the king 
and the reſeiſer, judgment if execution, and ſhewed tranſcript of the 
petition, and of the office, and of the charter ſub pede ſigilli; the 
as of ſaid, that Hugh Spencer diſſeiſed F. M. abſque hoc that 
FJ. A. infeoffed him, and prayed execution. Shard ſaid, the king 
ought not to have reſciſer, but ought to have ſued firſt ſcire facias 


when he had oufted his hands before, and notwithſtanding reſtitution [ 104 ] 3 


was not prayed in the petition, and the others ſurmiſed default 

in the bar, that no judꝭ ment was, that M. re-have the manor, 

but that the eſcheator ouſt his hands, yet in the petition was ſuf- 

ficient matter, per tot. Cur. And as to the calling the ſerjeants 

of the king, the party cannot compel it, by which the iſſue was = This 

taken _ the diſſeiſin of Spencer quod nota ; and ſo ſee 4 the ſeems * 

| king /hall not reſeiſe, as here, without ſcire facias, becauſe he was Funted. 
ouſted by hr op contra where he 1s ed undue _ there ould be 

he may reſeiſe without ſcire facias, as it ſeems. Br. Reſeiſer, (64: b. pl. 
pl. 13. cices 24 E. 3. * 33. 69.) 

3. If it is found that the king's tenant died ſeiſed, and that A. Where the 
is heir to him, by which A. gets livery, and after it is found by ano- . = 
ther office that be died ſeiſed, and that B. is heir ; the king ſhall © one, 204 
have ſcire facias, and ſhall reſeiſe. Br. Reſeiſer, pl. 25. cites 30 after ane. 


All. 28. 


which intitles anotber; yet the king cannot reſeiſe without ſcire facias awarded againſt the firſt 
who has livery ; and this by the fatute of Lincoln. Br. Scire Facias, pl. g. cites 28 H. 6. g 
Br. Reſeiſer, pl. 1. cites S. C. . 

So if the younge/t ſon be found beir by office, and the king makes to bim livery, and after the elde 
is found heir by office, the king ſhall releiſe, and ſhall make livery to the eldeſt,” 57 Reſeiſer, 


J. 31. cites F. N. B. | 
Pl. 3 | | | 7 


4. Where the king grants lands. which he has in ward, to one Br. Livery, 
for term of life, the remainder over in fee, this ſhall be reſeiſed upon 51. 
ſcire facias to repeal the letters patent, and livery ſhall be made to 
the heir; and fo it was, upon long debate; quod nota, Br. Re- 
ſeiſer, pl. 7. cites 7 H. 4. 7. | 
5. Where a man is attainted by parliament, and the king ſeiſes, Br. Scire 


ond makes gift in fee, nd the beir is refered by parliament, the ing Tf 
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H. 4. 20.— ſhall not reſume, and make livery to the heir; for the ing gave 

Br. Leid, in fee ſimple, and therefore cannot reſume, and therefore the heir 
92 ſhall have ſcire facias againſt the tenant, and ſhall recover againſt 

— Foy him. Br. Reſeiſer, pl. 6. cites 7 H. 4. 17. | 


attainder e ny, and leaſes for life, and a ftranger has title, the king ſhall reſume and make 
- 29s for 22 — a Pa 2 king. Br. Reſeiſer, pl. 6. cites 7 H. 4. 17. And 
if the king makes feoffmert in fee of the lands of the heir in ward; yet he (hall reſume, and make 
very to the heir, for he ſhall do homage, and out of the hands of the king ſhall the lands be deli- 
vered, and the king had not the fee to give in this caſe. Ibid.——Br, Scire Facias, pl. 58. cites 7 


H. 4. 20.— Br. Livery, pl. 13. cites S. C. 


— Acenny 
Fol. 446. 


6. After livery ſued out of the hands of the king, and a new 
title found for the king, there the king may reſeiſe without 2 facias 
within the year, contra after the year. Br. Reſeiſer, pl. 38. cites 
10 H. 4. and Fitzh. Traverſe 28. and 32. 

7. If a man traverſes an office within the month, and has the land 
to farm, and after it is adjudged that the traverſe does not lie, the 
land ſhall be reſeiſed without ſcire facias. Br. Reſeiſer, pl. 28. 


Cites 4 E. 4. 2 


9. 
8. If land be in the hand of the king by 20 diverſe titles, the 


party ſhall traverſe all, and ſo he did, and it was f for him, by 


which he bad oufter le main, and after another title is found for the 
king, the king ſhall not reſeiſe; but guere, if he ſhall not have ſcire 
facias, and after his reſeiſer. Br. Reſeiſer, pl. 27. cites 4 H. 7. 5. 


For more of Reſeiſer in general ſee Office or Jnquiſition, Pre⸗ 
rogative, and other proper Titles, 


Reſervation, 


(A) What. 
Lr. A RESERVATION is always of a thing not in eſſe, but 


| newly created, or reſerved out of the land or tenement 
demiſed Co, Litt. 47. } 

2. If a man leaſes by indenture to two, with penalty of 201. for 
non-performance of the condition in the indenture, and the one ſeals 
the deed, and both enter, debt of the 200. ſhall be againſt both; for 
this is as one reſervation ; quod mirum; for it is not like to the caſe 
where 20s, rent is reſerved, and for non-payment to forfeit at each 


time 


he © = OO RAJ n A 8 
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time 2s. nomine penæ; for the one may be annual, and the other is 


only a ſum in groſs. Br. Reſervation, pl. 9. cites 38 E. 3. 8. 


(B) Reſervations. * What Things; and out of 
what Things they may be. 


CLI. F a man grants a future intere/? of land, as for certain years 
to commence ten years after, he may reſerve a rent there- 
upon payable preſently. H. 7. Ja. B. per Cook.] 
[2. A rent cannot be reſerved out of any incorporeal inheritance, 
as advowſons, * commons, offices, corodies, multure of a mill, 
tythes, * fairs, markets, liberties, privileges, franchiſes, and the 
like. Co. Litt. 47. 142. ] 


of paſſage-money for beats in a navigable river. 2 Vent. 69. Baynton v. Bobbet. 


* See (A. a) 


S. FP. 


5 Rep. 3- 
Trin. 0. 
Eliz. Z. R. 
Jewel's 
caſe. Nor 


upon a leaſe 
®S. EF. 


Or owner thing which is vet in demeſre ; yet where a perſou has common, paying a penny, though 
it be not a rent, a diſtrels may be taken for it; becauſe the commoner has a benefit by it. Cro, 
E. 546. by Haughton J. in caſe of LovELACE v. RETN OTL Ds, cites 26 H. 8. and by intendment 


it began with the common by agreement of the parties. 


S. P. Becauſe it does not he in tenure, Arg. Mo. 163 Mich. 26 & 27 Eliz. in caſe of Saffron 


Walden, 
Arg. Mo. 168. in the caſe of Saffron Walden. 
the Grantce, 5 Rep. 4. a. b. in. Ld. Mountjoy's caſe. 


But it may be reſerved by the &ing, though not by a ſubject; per Popham Sol. Gen. 
Becauſe he may diſtrain in any other lands of 
2 Vein. R. 714. Arg. S. P. And ſuch 


grant by a ſubject confirmed by ſubſequent charters from the king, reierving the ſame rent makes 


the rent good, Att. General v. Mayor of Coventry. 


Cowper C. aſſiſted by Ld. Ch. J. Parker 


and King, held, that the king might reſerve a rent out of a franchiſe or matter incorporeal, as well 
as out of lands, and might diſtrain on any other lands of the tenant for it. Wms's Rep. 309. 


Hill. 17915. Attorney General v. Mayor of Coventry. 


[3. If a man demiſe a vefure or herbage of his land, he may 
reſerve a rent upon it; becauſe it is manurable, and the leſſor may 
diſtrain the beaſts upon the land. Co. Litt. 47. 142. ] 

[ A rent cannot be reſerved out of a thing which lies only in 
grant, Co. Litt. 142. Becauſe there can be no diſtreſs. ] 

[5. A man cannot reſerve a rent upon a leaſe of tythes for de- 
fault of diſtreſs. P. 3. Ja. B. R. between * Tallantine plaintiff, 
and Rawlton and Denton defendants, adjudged. And H. 4. Ja. 
B. R. Rot. 92. between + Richmond and Garter, adjudged ; for 
in thoſe caſes the leaſe of a Biſhop [was] adjudged void ; becauſe 
I [one] cannot reſerve a rent upon a leaſe of tythes for default of 
diſtreſs. Contra 11 H. 4. 40. b. admitted. Mich. 15 Ja. B. R. 
between 4 Smith and Bowles, per totam Curiam; (præter Dode- 
ridge who ſeemed e contra) becauſe he has an inheritance in them.] 
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D 88, 
Marg. pl. 
104.contray 
that a rent 
may be re- 
ſerved out 
of tithes, 
cites Trin. 


17 5% 
Lady Den- 
ny's caſe. 


» Cro. J. 111. pl. 10. Hill. 3 Jac. B. R. and there Williams ſaid that ſo it is of all other things 


which he in prender or render, where-no diſtreſs can be taken,——Mo. 778. pl. 1078. Talen- 
+ Cro. ]. 173. pl. 14. Trin. 5 Jac. B. R. S. C. by name of Rickman v, 


tire v. Denton. S. C. 


Garth. ——f S. C. Cro. J. 498. pl. 5. and 3 Bulſt. 290. But in neither of thoſe books do I ob- 


ſerve any thing of the leale being of tithes, 


[6. If the lord grants his ſcigniory rendering rent, this is a good 
reſervation for the poſſibility of the eſcheat, and then diſtreſs may 
be upon the land, 1 H. 4. I. b. 5 H. 7. 36. dubitatur. 3H. 


6. 22.] 
22 (7. If 
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If A. has» [/. If a man gives in tail rendring rent, and after grants the 
rent ſervice rent for life or in tail rendring rent, this is a void reſervation, (be- 
Or ven- 2 |; 

charge, ang Cauſe it paſſes as rent-ſeck.) 3 H. 6. 21. b.] 

wil grant this rent to another for term of life, by deed indented, rendring to A. certain rent, the 
reſervation is void of the rent; becauſe “rent cannot be charged with other rent, &c. Kelw. 162. 


b. M. 3. H. 8 ——* S. P. Br. Aſſiſe, pl. 2. cites 9 H. 6. 20, For rent cannot be put in view. 


[8. Upon a feoffment or conveyance of land, a man cannot reſerve 
to him parcel of the annual profits themſelves, as to reſerve the 
veſture or herbage of the land, or ſuch like; becauſe it would be 
repugnant to the grant. Co. Litt. 142.] | 

9. Rent may be reſerved out of land given in exchange for equa- 
lity. See partition (G) (G. 2) | 

Br. Werren, Id. If a man has a warren in another's land, and after purchaſes 
Ke. cnes the land, and makes a feoffment of the land yo Ain. the warren, 
he ſhall have the warren; and e contra if he does not reſerve, nor 
except the warren. Br. Extinguiſhment, pl. 5. cites 35 H. 6. 56. 

Ii. A rent may be reſerved upon @ leaſe of rent-corn ; for a man 
may reſerve a rent upon a /eaſe of rent, and the rent is not parcel 
of the reverſion, but only incident to the reverſion ; and the leſſor 
has the fame inheritance therein as he has in the reverſion. Ow, 
32. Paſch. 7 Eliz. Anon. | 


Le. 333» 12. Leaſe of land, hundred, multure, and advotuſon, all the rent 
Arg-—— ſhall iſſue out of the land. Arg. 5 Rep..4. in Ld. Mountjoy's 
Tent re- . 

ferved out Cale, cites 30 Aſſ. 5. | | - 

of an bun- 


dred for life is void. Cro. J. 173. And per Tanfield J. this point was firſt adjudged 2g Eliz. be- 
tween Monnington and Try. | 


Poph. 114. 13. In debt on a bond, which recited, that S. demiſed to W. for 
ma ngly 21 years, if S. ſhould fo long live, all that his hauſe and lands in 
by Popham the pariſh of P. in which he had an eſtate for life by copy of Court 
and Gaw- Roll, &c. under the yearly rent of 371. and was conditioned to pay 
A the ſaid rent of 371. yearly according to the true intent of the articles, 
74 S. e. &c: the obligor pleaded all this matter, but ſaid further, that the 
and agreed obligee had not any eftate in the lands, &c. for his life, or by copy. 
— The plaintiff demurred and had judgment in C. B. Whereupon 
but Fenner error was brought in B. R. and there Popham and Fenner agreed 
and Clench as to the point of reſervation that it was void. But whether the 
* 371. ſhould be payable as a ſum in groſs by reaſon of the obligation, 
not be pay- they were divided in opinion. [Hut no judgment is mentioned 


able 2s 2 iven.] Ow. 110, 111. Paſch. iz. Stroud v. Willis. 
e given.) O, 111 38 Eliz. Stroud v. Willi 

by reaſon of the obligation. But Popham contra as to the laſt point, & adjornatur.——Cro, E. 
362. pl. 24. Mich. 36 & 37 Eliz. S. C. Adjudged for the plaintiff; but the caſe there is only 


upon the point of eſtoppel, which they held this to be. 


[ 107 J 14. When a man makes a void leoſe rendring rent, the reſer- 
vation is alſo void; becauſe the land is the conſideration and re- 
compence for the rent: but where a man reſerves a rent upon a 

grant or leaſe, which grant or leaſe are good, but the thing out of 

which the rent is iſſuing cannot be charged with the rent, there the 
reſervation is good, * where it is out of an advoſon or 5 4 

| | | y 


* > 


' Reſervation: 15 
nalty, &c. Per Fenner. Ow. 111. Paſch. 38 Eliz. B. R. in 


the caſe of Stroud v. Willis. 


15. Whether a rent may be reſerved out of coppices ? It ſeems 
not. Clayt. 100, Campion v. Thorpe. 

16. Though it be out of land or tenements, yet it muſt be out Arg. Le. 
of an eſtate that paſſes by the 3 and not out of a right ; $48: in the 
as if the diſſeiſee releaſes to the diſſeiſor of the land reſerving a , > | 
rent, the reſervation is void; et fic de ſimilibus. Co. Litt. 144. 

17. Rent may be reſerved out of a meſnalty, as 1 H. 4. becauſe cr. E. 
of 4 poſſibility of an eſcheat. Noy 60. in the caſe of Lovelace 346. S. C. 
v. Reynolds. | e, 10 
can be reſerved of no other thing, but of ſuch whereon an entry can be made, and a rent cannot 
be granted out of a meſnalty. 


18. Rent reſerved upon a leaſe F a warren of conies was held 
by the Court (abſente Anderſon) not to be a rent but a ſeignory 
{ſum} in groſs due by reaſon of the contract. Noy 60. Anon. 

19. A reſervation of rent on a wine-licence-leaſe is but a perſonal 
contract, which does not run with the licence. Hard. 88. pl. 6. 
Mich. 1656. in the Exchequer. James v. Blunk. 

20. An inheritrix carves out a term for 1000 years to truſtees, 
which ſhe and her intended huſband declared to be for the hu/bdand 


for life, and after his deceaſe to the wife and her heirs; afterwards 


by fine ſur conceſſit they grant a term of 21 years, reſerving the 
rent to the huſband and wife, and the heirs of the wife ; the admi- 
niſtrator of the wife brought a bill to have the benefit of the rent 
reſerved ; but the Court diſmiſſed the bill. 2 Vern. 62. Paſch. 


1688. Saunders v. Beal. 


21. Rent cannot be reſerved out of the rents and fr a 
manor ; admitted. 12 Mod. 151. Mich. 9g W. 3. in the caſe of 
Winter v. Lovedur.—Carth. 429. S. C.-—5 Mod. 382. S. C. 
by name of Winter v. Loveday. 


(B. 2) Good. In Reſpect of the Thing out of 
which. Part of the Eſtate or Thing granted. 


1. IT was admitted that where the baron and feme, os in jure 
uxoris, leaſe for life, reſerving the reverſion to them, and to 
the heirs of the feme rendering rent, and after the baron dies, and 
the feme grants over the reverſion, and the leſſee attorns ; this is a 
good grant. And ſo ſee that though the leaſe for life be diſconti- 
nued, yet the reſervation of the reverſion to the heirs of the feme 
is good; for if it was not fo, then the grant of the feme ſhall be 
void. Br. Reſervation, pl. 34. cites 50 Aſſ. 1. 
2. Where A. levies a fine to B. ſur conuſance de droit come ceo, 


Sc. which is fee-ſimple without the words (heirs) there B. cannot 


render the land to A. for term of life, the remainder to himſelf in 

tail; for he who is ſeiſed in {ee and gives, &c. cannot reſerve re- 

mainder to himſelf in tail, the fee-jimple never being out of bim; 

quod nota bene, Br. Reſervation, pl. 41. cites 1 H. 5. 8. >: 
: ; 3» 


KG 1 
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As wherez 3. A man cannot reſerye a Jef ues he had he- 


— fore. Br. Reſervation, pl. 19. cites 38 H. 6. 38. 


wowſon in grants it to another, reſerving the advowſon to himſelf for term of his life, this is a 
voi — — for he had fee . ——— foe, Co it A Berry — as 
It is repugnant to the grant. Ibid. —— Ard if a man grant#Hhis advowſon to another, r-ſerving the 

efemtation for term of his es this is a void reſervation; for he reſerves the 7 thing which be 
* granted. Ibid. ——So if a man leaſes an acre of land for 11 reſerving the herbage of the ſame 
acre, this is a void reſervation ; for it is parcel of the thing which be grautcd, and therefore is re- 
Pugnant and void. Ibid. 


4. If a man leaſes land reſerving common out of it, or the herbage 


or graſs, or profits of the land demiſed, this is a void reſervation 
for it 1s parcel of the thing granted, and it is not like where a man 
leaſes his manor, &c. except White-acre; for there the acre is not 
leaſed, but here the land is leaſed, therefore the reſervation of the 
herbage, veſture, &c. is void, Br. Reſervation, pl. 46. cites 
Doct. & Stud. | 


See (D) (C) Reſervation. To whom it may be made. 


Co. Lin. II. | bs is 2 maxim in law, that a rent ought to be reſerved to him 
43- 2. S. P. from whom the ęſlate of the land moves, and not to a ſtranger. 
es. Lt. 143. b.) | 


make a leaſe 
for years during my life and my wife's liſe; if I die the rent is gone, for ſhe is a ſtranger, and ſhe 


ſhall never have the rent, becauſe ſhe has no intereſt} in the land. Brownl. 39. 2. nota, towards the 
Þottom of the page. But if A. is ſciſed of certain lands, and A. and B. join in a froffment in fee, 
reſerving a rent to them both, and their heirs, and the feoffee grants that it ſhall be lawful for them 
and their heirs, to diftrain for the rent; this is a good grant of a rent to them both, becauſe he is 
party to the deed, and the clauſe of diſtreſs is a grant of the rent to A. and B. as it appears before in 
the chapter of rents; but if B. had been a ſtranger to the deed, then B. had taken nothing; and 
upon this diverſity are all the books, which prima facie ſeem to vary, reconciled. Co, Litt. 21g. 
a. b. 


S. C. cited [ 2. If the father leaſes for years to commence, after his death 
* qr reſerving a rent to his heir ; this is a good reſervation, though it 


= ER. never was in the father, becauſe he is pars patris, and that this 
caſe of Colt is for the benefit of the heir, and not to charge him. Mich. 14 


ny aig Ja. B. Oates and Frithe, by Warburton and Winch againſt Hub- 
Litchfield, bard, and at the laſt term Nichols was with Warburton. Litt. 
Se. That 2 80. b. admitted; for he ſays that condition cannot be reſerved but 


= nr to the leſſor or his heirs. ] 


father and his eldeſt ſon, of the land of the father rendering rent to the ſon, to commence after the 


father's death. The father died; the rent was adjudged void in the reſervation, though in the 
execution the fon was now heir to the father. Hob. 130. pl. 172. S. C. That the reſervation of 
the rent was held utterly void; for though the ſon did prove — it bettered not the caſe by event, 
but the reſervation muſt have been to the heir or heirs of the leſſor, by that name; for that is the 
only word of privity in law requiſne in reſervation of rents and conditions; for the heir is in 
repreſentation, in point of taking by inheritance, eadem perſona cum anteceſſore ; and thongh, in 
ſuch a caſe, the rent could never be demanded by the father, yet the heir ſhall take it from the 
father as inherent, and riſiog from the root of the reverſion, which was bis father's, and which he 
takes by deſcent from his father; and fo the rent itſelf which was in the father, though not to de- 
mand, becauſe it was not yet due, but yet it was ſo his, that he might teleaſe and diſcharge it by the 
word rent, though not by the word — | | | 


Hereriathe (3, If 4. the father and B. the ſon join in a deed of leaſe, re. 
of guy citing in the premilles that B. is his ſon and heir apparent, = 


= 4 & tw Aa ww. 
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after by the deed they leaſe for years to commence after the death in the law 


of the father (the father only being ſeiſed in fee of the land) reſer- |: e in 
Aar 7 rent to 72 ſaid B. This is a void reſervation, becauſe 3 


he is not named heir by the reſervation, but to take meerly by his 28 
ob. 130. 


proper name, * and ſo all one as if it had been reſerved to a ſtranger. 2 1). 8. 


Mich. 14 Ja. B. Oates and Frith adjudged, Hobart's Reports C.—s. c. 
174. Same caſe, ] cd's 2 


in caſe of Sacheveral v. Froggat. 


IA. If a man gives land in tail, reſerving a rent to his heirs; 
this is a good reſervation, though the heir cannot take in his life ; 
for he ſhall take it by purchaſe after the death of the donor. Con- 
tra Co. Litt. 99. b.] 

{ 5. But if before the ſtatute of quia emptores terrarum, a man Tenure (1) 
had granted land in fee to hold of his heirs; this had been a void Pl. + 
reſervation, and he ſhould hold of the grantor as he held over. Co. 

Litt 99. b.] 

[6. So if a man gives land in tail at this day to hold of his heirs, 
this is a void reſervation, and he ſhall hold as donor holds over. 
It ſeems Co. Litt. 99. b. is ſo to be underſtood.] 

[7. If the baron ſeiſed in fee had aliened before the flatute, re- Br. Refer 
ſerving certain rent to him and his wife ; this is void as to the vation, pl. 
wife. 31 Aff. 31. by Shard and Thorpe. ] r 


reſervation cannot be to him who gave nothing, nor had any thing in reverſion. Per Thorp and 


Shard J. So of ſuch a gift in fee by the baron, to hold of him and his feme, &c. before the flatute, 
the feme there takes nothing ; tor . was not donor. Br. Ibid. S. P. Per Cur. Br. Reſerva- 


tion, pl. 38. cites 49 E. 3. 15. 


| 08. The king may reſerve a rent to 4 ſtranger. Co, Litt. 
143. b.] | 


(D) Reſervation. To a Stranger 9 
[T. JF a man leaſe for life or years, reſerving a rent to a ſtranger, S. P. For 
I it is void. CS, itt. 47+] : | Ser, there is 10 
rivity. Br, 


Reſervation, pl. 15. cites 14 H. 6. 26. Per June Ch, J. 


(2. If before the flatute of M. the baron ſeiſed in fee had made See (C) pl. 
feoff ment to hold of him and his ſeme, this is void as to the feme, 7* 
becauſe ſhe is a ſtranger to the eſtate. 17 E. 3. 79.] 

3. Rent, re-entry, condition, nor remainder, cannot be reſerved 
nor appointed to a ſtranger; quod nota, Br. Conditions, pl. 83. 
cites 21 H. 7. 11. 

4. No rent (which is properly a rent) can be reſerved upon any , 
feoffment, 84/7, or leaſe, 3 to the feoffor, donor, 3 HE” 
or to their heirs, and can no ways be reſerved to a “ ſtranger. Ow. ga. in 


Litt. S. 346. — — — 


v. Harlakenden.— A rent ſo reſerved upon a ſeoffment, &c, em condition of re-entry by feoffar 


aud his heirs, is not a rent, but a fum in 879 and as a penalty, and if not paid, the feoffor may 
or 


re · enter, and the rent or payment is gone „ Litt. S. 345» 
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D. 221. pl. 5. A biſhop made a leaſe reſerving the rent to the chapter during 


20. S. C.— the vacancy by way of limitation; but held it ill, And, 9. Ayre 


Mo. 51. 8. 
. . Ormes. 


129.— Dal. 53. pl. 31. | 
Ow. ga. S. 6. A. deviſed to B. for years, remainder to M. for life, provided 
— 5 that B. ſhould pay M. 20l. per ann. for rent. B. failed of pay- 
Bottenham ment, M. entered for condition broken. Anderſon aſked, why a 
v. Harla= man might not make a reſervation on a deviſe? Periam J. anſwered, 
0 — hn that he may to himſelf or his heirs, but this is to a ſtranger. Per 
Svcs. Anderſon, every deviſee is “ in the per by the deviſor, quod fuit con- 
f 110 ]“ ceſſum. Why then ſhall not this be as a reſervation to the deviſor, 
and as a grant of the reverſion to the wife? Adjornatur. Goldſb, 
75. pl. 3. Bill. 30 Eliz. Bettenham v. Harlackenden. 
"Tisnota 7. A rent reſerved to a ſtranger, though in truth it is not a rent, 
rent buta yet it is a good reſervation. Per Littleton, Noy 109. Mich. 2 


. —4 for Jac. C. B. in the caſe of Warner v. Agus. 


Ferrand v. Ramſey. | : 

8. The king made a leaſe of a houſe belonging to his houſekeeper of 
Whitehall reſerving @ rent to the houſekeeper for the time being, 

and it was held an ill reſervation ; for though the king may reſerve 

rent to a ſtranger, yet ſuch a reſervation as this is ill, becauſe he 

cannot reſerve rent to ſuch an officer, who is removeable at the 
will of the king. Ex relatione m'ri Not. Ld. Raym. Rep. 36. 

Hill. 6 & 7 Will. & Ma. Anon. cites Hill. 6 W. 3. B. R. 


e ee 


(E) Reſervation. [Enure to whom. Jointenants.] 
Palm. 841. LI. IF 2 jointenants leaſes for years by parol. 1 a rent to 4 
—_ one of them, this ſhall enure to both in reſpect of their # 
SE Zia Eſtates. Co. Litt. 47.] = 
for life in reſpeR of the joint reverſion. Co. Litt. 214. 8. 
; J a 
[2. So if the leaſe be by deed poll, reſerving rent to one of them, 3 
| yet it ſhall go to both. Co. Litt. 47.] 1 
[3. But otherwiſe it is if it be by indenture; for then it ſhall be 
Fol. 448. P. a 
ty good to the one by efopple, Co. Litt. 47.] - 
Br. Reſervation, pl. 18. admits that ſuch reſervation upon their leaſe may be good. Where 2 th 
are ſeiſed, they may give * to one of them; for both gave. But Where one had nothing * 
before, it is otherwiſe. Br. Reſervation, pl. 22. ſays it is ſo ſaid elſewhere, And Ibid, pl. 27. 
cites 5 E. 4. 4. Nota, That if 2 are ſeiſed, and leaſe for life, rendring rent to one of them, this is a E 
reſervation to both. Bur ſays quære inde; for it appears elſewhere that the reſervation to the one 
ſhall be good. —Ibid. pl. 48. cites S. C. as a reſervation upon a leaſe for yeats, and that both ſhall 
have the rent ; but Brooke ſays, quære if it be law. | 
| | re 
| N - ; | ane 
ser (i js. r. (F) How it may be. Upon what Conveyance. thi 
| : So 
3 gra 
Thisis by (1: I a man bargains and ſells land by deed indented and inrolled, 
the ſaving according to the ſtatute, a rent may be reſerved there- Ts 


. upon; for though an uſe had only paſſed by the common * - 


Reſervation; 110 


now by the ſtatute 27 H. 8. 10. the uſe and poſſeſſion paſs to- 2 H. 8. 


gether. Mich. 39 and 40 El. between Wicks and Tillard ad- — 5 


5 judged. Cited Co. Litt. 144. ] : the intent 
that any may have a rent. Cro. E 393. S. C. and fay 'twas fo held in Danby's caſe. ——The uſe 
and poſſeſlion paſs tanquam uno flatu. 2 Inſt. 67g. cites 2 Rep. 54. in Sir Hugh Cholmley's caſe. 
So it is of a grant - Kg rever/ion or remainder, or any other conveyance of lands or tene 
whereby any eſtate pa Co. Litt. 144. a. cites Mich. 39 and 40 Eliz. Wicked v. Tillerd. 


2. If tenant for life in quid juris clamat brought again/t him [L 111 ] 
ſurrender to the plaintiff, who has the reverſion, by fine rendering 
rent by the ſame fine, this ſhall not be received; for a render of 


rent ſhall not be Jaffered upon ſurrender. Br. Reſervation, pl. 42. 
Cites 19 E. 3. and Fitzh. Surrender, 18. 

3. Lord and tenant by certain ſervices and 6l. rent; the lord 
brought writ of cuſtoms and ſervices againſt the tenant, in which 
he releaſed the ſervices, reſerving the 61. and one mark more; and 
it is awarded a good reſervation of the 61. and the mark. But 
Brooke ſays, he believes that it is not law. Br. Reſervation, pl. 

21. cites 26 Aſſ. 37. | 

4. Belk. drew a fine that the baron and feme granted and ren- 
dered one meſſuage to J. S. which they held for term of life of the 
feme, rendering to them 8s. rent, with clauſe of diſtreſs, and it was 
refuſed ; and after they granted and rendered as before, upon which 
F. S. granted again 88. out of the land, and it was refuſed ; quære 
cauſam : and after they granted and rendered to F. S. and releaſed 
and quitted claim to him and his heirs for term of life of the feme, 
for which J. S. granted 8s. with clauſe of di}treſs, and it was 
accepted, Br. Reſervation, pl. 29. cites 39 E. 3. 1. 

5. Coparceners upon partition may reſerve rent and good. Br, Gr, ma 
Reſervation, pl. 4. cites 45 E. 3. 20. Jeni! eee 
to the other rendering rent, it is void. Arg. 2 Roll. Rep. 4435 · in the caſe of Euſtace v. Scawen. 
. P. Arg. Ibid. 473. in S. C. : 


6. A fine was drawn, that the baron and feme granted and ren- Rove may | 


dered the term to another baron and feme, and ts the heirs of the —_— 
baron, to hold of the chief lord, rendering to them and the heirs of cxecunry, 
the baron half a mark, with diſtreſs, &. Finch. ſaid, a man can- but not upon 


not charge land of which he is not ſeiſed, and the fine is executory, 3 
and not executed; contra upon acknowledgment of right, and where Referva- 
the fine is to a feme-covert 8 ſhe ſhall be examined tion, 5 8. 
_ that the fine be taken. Br. Reſervation, pl. 37. cites 46 22 
„3. 15. ; © Fi L I. 90. 
7. Upon a releaſe which * gives gate in the land, a man may — — 
reſerve a rent. 10 E. 4. 3. b. leaſe for life, 
end after releaſes to the leſſee in fee or in tail, he may well reſerve a rent upon ſuch releale; for by 


this releaſe he has given the leſſee a fee which he had not before. 10 E. 4. g- b. Per Choke. 
So on a grant of a reverſion on a leaſe for years rent may be reſerved ; for the poſſeſſion is in the 


grantor, and paſſes out of him. Per Needham. 10 E. 4. 3. b. 
® S. P. Co. Litt. 193. b.———S. P. 13 Rep. 35. in Samme's caſe, ———$, P. Per Choke 


and Needh Br. a i E. 4. 3. But Brooke ſays it ſeems that then it 
dal be by ed. r. Reſer vation, pl. 28. citcs 10 E. 4. 3 | Y | 


Vote RIX, - | K 8. But 
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As if e 8. But upon a releaſe or confirmation which enure by way of 
— Fong ®* mitter le droit, a rent cannot be reſerved, or an uſe limited. 13 
Is dieter . » | ” 

e AA Rep. 55. Sammes's caſe, 

rent, and for default of payment to re-enter, this is void ; for by this releaſe, the diffeiſor has only 
the right of diſſciſce, for diſſeiſor had fee-fimple before, 10 E. 4. 3. b. Per Choke. S. P. 
Co. Li. 144. Et hie de ſimilibus.——8. P. le. 148. cites 10 E. 4. 5. — * S. P. Nor upoa 
a releaſe which cnures by way of Extinguiſhment, a rent cannot be feſerved. Co. Litt. 193. b. 


But if be 9. If the lord confirms the eftate of his tenant, reddends 1d. pro 


—_— omnibus ſervitiis; this extinguiſhes the firſt tenure ; for reddendo 


reſervand. does not make tenure, per Brian. Quære of the extinguiſhment. 
e ed by Br. Reſervation, pl. 36. cites 21 E. 4. 62. 

14. ro cm- 3 6 : 

por Lo fervitits; this is parcel of the ancient ſervices, and the tenure remains, Ibid. 


10. A. bargains and ſells lands to B. by indenture, and before 
inrolment they both grant à rent charge by dzed to C. and after the 
[ 112 ] indenture is inrolled, ſome have ſaid that the rent-charge is avouled 
for (ſay they) it was the grant of A. and by inrolment it has rela- 
tion to the delivery, which (fay they) ſhall avoid the grant not- 
withſtanding the confirmation of the other, which had nothing in 
the land at that time: but the grant is gocd, and after the inrol- 
ment, by the operation of the ſtatute, it ſhall be the grant of B. 
and the confirmation of A. but if the deed had not been inrolled, it 
had been the grant of A. and the confirmation of B. and ſo qua- 

cunque via data, the grant is good. Co. Litt. 147. b. 
Godb. 19- 11. A rent cannot be reſerved upon a gift in frank-marriage, 
. b during the four degrees, but after the reſervation is good, if there 
Eliz. C. B. be attornment to the grantee. Ow. 26. 25 Eliz. Webb. v. 


S. C. and S. Potte 
P. and that P 1 8 


if the donee grants the reverſion over, and the donee in frankmarriage attorn, now he ſhall pay the 
rent to the grantee; for per Littleton, he has loſt the privilege of frankmarriage, viz. the acquital; 
and no privity is between the grantee and the donees; per Periam J. 


12. A rent, properly ſo called, may be reſerved on a leaſe de- 

rived out of a power, and that remainder- man may diſtrain for it; 

ſo that it is a rent. Arg. 2 Jo. 35. Hill. 19 Car. 2. C. B. in caſe 

of Truſtram v. Roper, cites And. 273. Harcourt v. Pool. and 1 

Rep. 139. contra. And ſays that indeed it was Lord Coke's 

opinion, but was no part of the judgment. 

Vent. 2429 13. A. was tenant for life, and liaſed to B. for years; B. ly 
. C parol aſſigned this term to A. rendering rent. It was inſiſted that 


- cordingly, 


and fays it this was a furrender, and fo the reſervation without deed void: 
was ſo ad- but it was anſwered, that though it be not good as a rent, there 


| d ed in : . #4 5 
Ju court in being no reverſion, yet it is good by way of contract, as a ſum in 


Mzxiy's groſs. But per Hale, though this aſſignment, by operation of law, 
casz, and turns to a ſurrender, yet it is not an expreſs ſurrender, and is good 


_ 3 by way of contract; and therefore in debt brought for the rent, 


Poxcass judgment was given for the plaintiff, by aſſent of the other juſtices, 
v. Owzs, though all the days are not FE 2 Lev. 80. Hill. 24 & 25 
201 2 — Car. 2. B. R. inſton v. Pinkeny. ; 


R-ym.222. | 

S. C. accordingly, that it is a duty by way of contract. 
v. Minns, All. 38. Paſch. 24 Car. B. R. the reporter adds a nota, that ſuch contract is In be cal, 
and the 4 ariſes in reſpect of the profitt; and therefore it feems an action will lie before * 


At the end of the caſe of Spatchurſi 


. > , 


{ 
Ts 
1 

7 

I 

7 


with condition Fre- 


day, and that fo it was ruled 45 E. 3. 8. b. and admitted 14 H. 7. . b. And ſays that Hale told 
him that ſo was his opinion. 2 Mod 175. Hill 28 & 29 Car. 2. C. B. in caſe of Loyd 


. Langford, where the leſſee redemiſed to the leſſor the ſame lands for the ſame term of years, 


reſerving 20l. rent a year, A the {for died, and bis wife entered as guardian to the beir of A. who 
was her ſon, and received the profits; and B. brought debt againſt her as executor de fon tort, in 
the debet & detinet. It was admitted by the defendant's counſel, that where the leſſee makes an 
aſſignment of his whole term to a ſtranger, debt in ſuch caſe will lie upon the contract, becauſe an 


intereſt paſſes to him in reverſion ; and that as to this 1 a term is in eſſe by the contract of 


the parties, and that ſo it would here againſt the firſt leſſor, who was leſſee upon the redemiſe; but 
the redemiſe being a ſurrender, the heir of A. (A. being dead) is intitled to enter, and ſo may the 
guardian in his right. And here ded: lying only on the contra, the whale term being gone by the re- 
demiſe, which is an abſolute ſurrender, the plaintiff bat no remedy at law; and io held all the 
Court; but told him he might ſeck for relief in Chancery, if he thought fit, 


A. and B. were pofſefſed of a farm for gg years, and aſſigned all their intereſt in the term to J. S. 
rendering 100. a i rent. Ys . entered and paid the rent. A. and B. granted the rent to L or 


the whole term, and FJ. S. attorned. Reſolved, That this is a rent ariſing by real contract, and is 


reſervable without deed, and that debt well lies for the aſſignee of it. Ld. Raym. Rep. 82, Trin. 
8 W. 3. C. B. Brownlow v. Hewley. In this laſt caſe, the Court principally relied on the 
caſc of WixsTow v. Pixxeny above; and they ſaid the opinion of Hale, All. 57, 58, has been 
held for law all theſe laſt years. 


14. A ſurrendered a copyhold to the uſe of B. and his herrs, upon 
condition that B. and his heirs ſhould pay 5d. a year for ever to A. 
and his heirs, and for default of payment the uſe to B. and his heirs 


to be void, and to be to the uſe of A. and his heirs; B. was ad- 


mitted ; the land was ſold ſeveral times, and the rent was alſo ſold, 
and was conveyed by ſurrender and admittance on aſſigning the 
rent. Lord Chancellor decreed the rent and arrears to be paid, 
2 Vern. 16. pl. 10. Hill. 1686. Spindlar v. Wilford, | 


(8) How and in what Manner. rat ſhall be 11131 


ſäaid Several Reſervations of Several Rents. des Rem 
r (8) (G. a) 
, | (V. a) pl. 4. Falſtaff's caſe, 


Ir. J 14 El. 309. 75. Winter's caſe, leaſe of 3 manors, red. s. c. cited 
D „ dendo 7 61. for another 51. and for the 34 rol. Vers. _ 


— ' N —8. C. 
into the whole for non-payment of any par- ed And. 
cel. By 3 againſt 1 thoſe ſeveral reſervations of the rents ſhall be 254. pl. 
ſeveral tenures, demiſes, reverſions, and rents, and ſeveral avowries be —_ 

. . . < night v. 
for them. Co. 5. Knight 55. this caſe is agreed.] 1 
S. C. cited 3 Le. 134. pl. 178. Arg. in caſe of Knight v. Beech. A. ſeiſed of BI. Acre, Ws. 
Acre, and Gr. Acre, leaſes all 3 to J. S. for go years, rendering for BI. Acre gs. 4d. for Wh. Acre 10. 
«nd for Gr. Acre 20s. quarterly, with clauſe of re-entry, if any partor parcel of the ſaid rent be behind, 
&c,, W. R. purchaſed the reverſion of Bl. Acre, and brought ejectment for 10d. for one quarter's 
rent, and had judgment; for theſe are ſeveral reſervations and conditions; and a difference was 


taken between this and Winter's caſe, the rent in that being originally intire, whereas here it is 
originally ſeveral; and in that caſe the condition was, That it any part of the rent be behind, the 
leſſor ſhould re-enter into the whole, 4 Le. 187. pl. 292. Hill. 20 Elia Rott. g71, Hill's caſes. 


[2. Co. 5. Knight 55. Leaſe of 3 manors, rendering out of one 
manor 51. out of he other 61. for 10 years, and out of the 3d 101. 
to commence 10 years el one upon a condition precedent, and the 
other. ſabjiguent 3 thoſe are ſeveral rents. (But quære in the caſe 
of Winter above, whether this word (for) will make the rent 
ſeveral, as well as the words (out of the one manor.) ] 
. [3. Co. 5. 5p, 43 55. one leaſe was made for years of diverſe &. c. and r. 
houſes, rg dering the annual "or 4 5, 105, 11d. at the 4 Lat 2 _ 
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of Stukeley (that is to ſay) for one only zl. 11d. for another 205. and for tha, 


v. Builer.— others ſeveral rents, reſidue of the _ 5l. 10s. 11d. with an intire 


x ol 36. condition of re-entry into the whole, for nenpayment 4 any parcel z 
e firſt the rent 


Per Monta- and reſolved that theſe are not ſeveral rents, becau 
gue 5 was intire, and the * videlicet does not make any ſeverance thereof, 
vergill v. but declares of the ſeveral values of every parcel.] 


Hare. It was reſolved, that the rent was intire. 1ſt, Becauſe the lefſor reſerved the annual 


rent ¶ in the fingulay number} of rl. 10s. 11d. and afterwards when the leſſor comes to his condi- 


tion for payment ot the ſaid rent, the condition is alſo in the fingular number, viz, If the ſaid rent 
of 51. 10s. 11d. be arrear in part or in all, ſo that this accords with the words of the indenture 
(which import the intention of the parties) that in this caſe it ſhall be one intire 1ent ; and ſhould 
it be ſeveral rents then the queſtion may be made of the validity of the condition, which extends ts 


the ſaid rent, Sc. in the ſingular number : and by ſuch conſtruction all the parts of the indenture are. 


conſiſtent, and agree likewiſe with the law. And the difference between this caſe and WixTzR's 
caſe is, that there the reſervations are ſeveral, but here (upon contideration of the whole indenture) 
they are intire; quid nota bene. 5 Rep. 55. b Mich. 30 & 31 Eliz. C. B. & S. C. S. C. 
argued 3 Le. 124. pl. 178.—Mo. 199. pl 349. C. B. S. C.—— And. 173. pl. 211. S. C. but in 
none of eſe laſt books does the point above lo clearly appear to have been re ſolved; and in And, 
15. it 1s e ag to tend to the end of the caſe, which depended upon the condition.—S. C. argued 
lds. 15. pl. 1 
In hes a K. the caſe upon the pleadings was, that the Archbiſhop of Lok made 3 leaſe of 
a field, rendering 20 per Ann. rent (wiz. } 40s. for one acre and 40 for another acre, and ſo for 
4 that theſe are ſevetal rents, for the {viz.) which im- 
mediately tolls the :clervation of the rent, was placed there on purpoſe to divide the renis ac- 
cording to the ſeveral parcels, Mo. 51, 52. pl. 152. Paſch, 5 Eliz. Eires's caſe. —— Dal. 54, 55- 
5 S. C. & P.——D. 221. b. pl. 20. Ayer v. Ome, S. C. but I do not obſerve S. ÞP.—— 
dl. 129. pl. 191. S. C. but S. P. does not appear. And. 9. pl. 19. S. C. but not S. P. 
A leaſe was made of g manors, viz. D E and F. reſerving for D fl. for E. 10l. and for F iol. 
per Anu. zpor condition that if the ſaid rents, or any of them. or any parts &c. were behind, the leſſar 
might re enter into all; and afterwards be ſold the reverſion of one of the ſaid 3 manors to W. W. in 
fee, and afterwards ſold bim the other 2 manors ; the rent was in arrear for one manor, and thereupon 
the vendee entered into ali g. Adjudged that his entry was not lawful; for though the words were 
joint, yet the reſervations and the rents were ſeveral. 4 Leon. 27. pl. 82. Sir Richard Lee v. 
Arnold Mo. 97. pl. 241. Trin. 14 Elz. S. C. by the name of Appowel v. Monnoux, 
Cucd per Trevor Ch. J. 3 Ch. R. 207. 


DL 114 ] 4. A man granted a manor, and the multure of a mill, reddendo 
3 for the manor 20s. and for the multure 10s. It was taken that 
n the intire rent is chargeable by diſtreſs upon the manor, becauſe 

diftreſs cannot be in the multure. Per 2 Juſt. Mo. 201. pl. 349. 
in Knight's caſe, cites 9 Aſſ. p. 24. | 

5. If tuo tenants in common leaſe upon condition rendering rent, 
the law conftrues the grant, the condition, and the rent 1 
Per Rhodes J. Mo. 202. pl. 349. in Knight's caſe. 

6. And if lands are leaſed to an abbot and a ſecular man ren- 
dering rent upon condition, the rent, reverſion, and condition ſhall 
be ſeveral, by reaſon of the ſeveral capacities 4 the leſſees, per 
Rhodes J. and admitted by Periam, as in the caſe of the leaſe by 
two tenants in common, the cauſe of the ſeveralty is inherent to 
the eſtate of the grantors, and in this caſe to the capacities of the 
grantees, which are paramount to the demiſe. Mo. 202. pl. 349. 
in Knight's caſe. | 

2 Le. 159 7. H. 8. being ſeiſed of the manor of Saffron Walden as parcel 
* 44 of the dutchy of Lancaſter, in the 6th year of his reign, granted ts 
Exchequer, the Guild of Walden (which was a fraternity of priefts chanting 
Ld. How- maſſes) 2 mills, 1 market, and the clerkſhip of the market in fee farm, 
rener (which mills were pert and the market by preſcription appen- 
Marz, dant to, the manor) rendering 10). per ann, rent to him and his 

ſucceſſors 5 


1 


SO Mos - r 


Reſervations | b 


fueceſſors; afterwards anno 31 of his reign, he granted the manor, and 5: O. ar. 


the rent and fee-farm to the Lord Audley in fee; this guild, being a 2 


chantry, was diſ/olved by the ſtatute 1 Ed. 6. and their lands given -——lbid, 
to the king, and ſo both the mills and markets came again to him by *02- Pl. 


that ſtatute ſalvo the rent to the Lord Audley. Afterwards Ed. 6. E BR. 2 


reciting the grant of H. 8. and the diſſolution, granted the mulls, S. C. ar- 
market, and clerkſhip, and alſo a fair to be held yearly, &c. to the 8<d but 
corporation of Walden in fee-ſfarm, rendering to him and his ſuc- 
ceſſors, vel capitali domino feodi, the yearly rent of Lol. only, and no 
more. Whereupon a charge was impoſed upon them in the Ex- 
chequer, of 101. a year. Upon a ſummons out of the Excehquer 
againit the corporation for this rent, they pleaded that they had 
paid the yearly rent of 10l. to the heirs of the Lord Audley; to 
which plea the attorney general demurred. The queſtion was, 
whether by the reſervation in the grant of E. 6. the corporation 
ſhould pay only one 10). yearly to the Lord Audley, or 10l. yearly 
to the king, over and above the 10). rent to the Lord Audley. 
It was argued, that both the ſaid rents ſhall be paid; for the Lord 
Audley never was capitalis dominus, and fo could not claim any 


benefit by the reddendum: beſides, the Lord A. could have no 


benefit by this reſervation, becauſe the grant was in -fee-farm, 


which words in themſelves always imply a reſervation of the value, 


or ſome profits to the king ; and therefore it ſhall not extend to 
the Lord A. though he had been capitalis dominus ; beſides, the 
yearly rent of 10l. muſt go to the king, becauſe he had granted to 
the corporation a fair which the guild had not before; and it is 
impoſſible that the Lord A. ſhould be capitalis dominus of this fair, 
which was not in being before; and it is reaſonable that the king 
ſhould have ſome recompence for the fair, eſpecially ſince the 
words of the grant are, reddendo inde, which ſhews that the rent 
muſt iſſue as well out of the fair as of the other things in the grant. 
And for theſe reaſons it was adjudged the corporatiou ſhould pay 
both rent-, Mo. 159. pl. 301. Mick. 26 & 27 Eliz. The cale 
of Saffron Walden. 
8. Tenant in tail of the manor of C. leaſed the ſcite and demeſnes Ow. 119. 
of the manor, and alſo all that manor of C. and all lands, &c. to the S © but 


this point 


ſame belonging for 21 years rendering for the ſcite therewith letten, does not 
3/. 6s. 8d. and rendering for the ſaid manor and premiſſes therewith appear. 
letten, gl. 10s. Reſolved by all the juſtices, that theſe are ſeveral 
reſervations ; and judgment for the plaintiff, Cro. E. 340. Mich. 


36 & 37 Eliz. B. R. Tanfield v. Rogers and Watſon. 


(H) How. In what Caſes a Reſervation may be L Ms ] 
without Deed. In reſpect of the Eftate granted. 


II. FF a man grants over al! his eſtate he cannot reſerve any rent Coredy was 


without deed. 12 H. 4. 17. 9 Hl. 6. 43. b.] 22 


term of /ife, and the grantee grants it to the abbot again, rendering rent, and died, and the executors 


brought debt; and it was held, that it was a void reſervation, unleſs it be by deed ; becauſe he 
parted wich all his eſtate, Br. Reſervation, pl. 8, cites 18 H. 4+ 17» 
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115 Reſervation. 


m_—_— x As if a man makes a feoffment he cannot reſerve any rent 
res.: without deed. 12 H. 4. 17. 2 70 
See (F) pl. [Z. If leſſee for life or years grants over all his eflate he cannot 
13- reſerve any rent without deed. 12 Hf. 4.17. 9 H. 6. 43. b.] 

S. P. Br. R. [. Where a man gives land with his daughter in frantmarriage, 
1 rendering 205. rent, this reſervation is void; for it is contrary to 
16 c 66. the nature of the tenure; for this tenure is to hold free till the 
Per Rick. fourth degree be paſt. Per Marten J. quod non negatur. Br. Re- 


and Thorp. ſervation, pl. 13. cites 4 H. 6. 28.] 


see (F) (1) In reſpect of the Conveyance. 


[1. THERE the conveyance enures by way 9 a 
ment a rent cannot be reſerved without Moy 12 H. 
4. 17. b. | 


ao (+ As a leſſee cannot ſurrender, reſerving rent without deed, be- 
ee cauſe it enures by way of extinguiſnment. 12 H. 4. 17. b.] 


Leſſee for 20 years ſurrenders rendering rent during the term; it was adjudged a good rent for ſo 
many years as the term might have continued. Godb. 146. pl. * 3 Jac. C. B. Warner's 
Caſe.—— Noy 109. S. C. by name of WAN ER v. Acus; and favs, That the leſſce may diftrain 
for it ; and - Sous « termino ſhall be conſtrued for all the years. 


* 


Upon ſurrender of a leaſe by rah a reſervation is good by way of contract, though without deed. 


2 Lev. 80. S. C. 


Reſolved. Vent. 242. Wilſton v. Pinkney. Raym. 222. S. C. 
And MaxLy's caſe is ſaid, Vent. 242. to have been ſo adjudged in B. R. That tenant for years 
might aſſign his whole term by parol, rendering rent, and cites the caſe of PVR c A v. Owen. 
23 Car. Bot in the caſe of tenant for life a deed is neceſſary, ut ante. But it was doubted if an 
_ cor" lie before the laſt day was paſt; but 2 Lev. 80. S. C. reports it lies before all the 
ay's are paſt. 
Vent. 272. CartwrIGHT v. PixKkNEY, is, That rent may be reſerved on a ſurrender, but 


ſays not whether by deed or without, 
[3- A reſervation is not good upon a releaſe which enures b 
way of extinguiſhment. 12 Hf. 4. 17. b.] 4 | 1 5 
(T) How it may be made. In what Caſes vu 
Deed, and in what not, and by what Deed. 


8. . co: II. RENT may be reverſed upon a leaſe for years without 
. A deed. 40 E. 3. 34.] K e 


Br. Reſer- [ 2. Leſſee for 20 years may make a leaſe for 10 years, reſerving a 


vation, pl. rent without deed; for he has a reverſion, though it be but a 


duc il behad chattle. 2 E. 4. 11.] 


granted 6 . 
over his whole term, the reſervation without deed would not be good. See (F) pl. 13. 


{ 116 ] 


For when ['3, If a f:offment be made by deed * reſerving a rent, it is 2 


* — good reſervation. Co. Litt. 143. b. 
dere and livery of the land, he agrees to the rent; and the rent is reſerved by the words of the 
feoffor, and not by the grant of the feoffee. Co. Litt. S. 217, 143. b. 
Br. Reſervation, pl. 8. cites 12 H. 4, 17. That reſervation on a fcoffmemt in fee without deed 
is void, but contra by deed indented. | 
44 If 


{ 
[ 
7 
1 
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4. If rent be reſerved without deed for equality of partition, or if But though 


rent be ene to a feme in name of dawer, thoſe are good without 1 
deed. Br. Reſervation, pl. 8. cites 12 f. 4. 17. Per Thirn. in the ſame 
| county may 
be without deed, yet a rent granted “ for equality of the ſame exchange cannot be without deed. 
And the cauſe of the difference is apparent; for coparceners are in by deſcent, and are compellable 
to make partition. Co, Litt. 169. a. * It was agreed, That zpor a fee ſimple it cannot be 
without deed; but upon an eftate for life or tail it may be reſerved upon an exchange, &y reaſon of 
the reverſion. Br. Reſervation, pl, 4. cites 45 E. g. 20. | 


5. Upon a gift in tail or a leaſe for life a rent may be reſerved 
without deed, Co. Litt. 225. b.] 


(L) By what Words it may be made. Salvo [Sc.] 


Lr. A MAN cannot reſerve by this word (falvo) any ſervices See (Q) 
' by which he himſelf or his meſne does not hold over, Pl. 8, 9+ 
26 AM. 66.] PE, | 
{2. As if a man holds by fealty only, and he gives in tail ſalvo 20s, Se: (Q) 
rent, this is not a good reſervation of the rent. 26 Afl. 66.] pl 8. 9. 
3. But if the tenant holds by ſocage, and the meſne by knight-= See (Q) 
ſervice, he may give in tail, reſerving rent aud falvo knight-ſer- Fl. 8, N 
vice; for the land is charged with a foreign ſervice, though the 
donor does not hold thereby. 26 Aſſ. 66. adjudged. ] 


[Other Words.) 2 


[4. Reſervand, reddendo, ſelvendo, Fn inveniendo, dum- See Pl. C. 
modo, and ſuch like are apt words to reſerve a rent. Co. Lite. 47.] 18': . 


Browning v. Beeſton. 


5. If articles of agreement indented are made, ſealed and deli- ParCuriom, 


vered between A. and B. and the words are, It is covenanted and _—_ —_ 


agreed that A. doth leaſe ſuch land to B. for five years from the gon by the 


Michaelmas after, provided that the leſſee ſhall pay therefore at reaſon of 


Michaelmas, and our Lady-day tool. by even portions. In as much e word 
yearly. 


as the firſt words are a preſent leaſe, the proviſo ſhall be a preſent Popham 
reſervation of a rent, and not of a ſum in groſs. M. 38, 39. faid, that it 
El. B. R. adjudged. ] | was a good 


| | reſervation 
alſo, omitting the word yearly, and that proviſo it is covenanted, makes as well a covenant as 8 
reſervation, Noy. 57. Harrington v. Wiſe. ———— Mo. 459. pl. 638. Mich. 38 & gg Eliz. S. C. 
ruled to be a reſervation, ——Cro. E. 486. pl. 2. S. C. And though there were not any words of 
agreement to pay it, nor any reſervation, yet all the juſtices held it a good reſervation, that being by 
articlet, whereto either of them were parties, it is a good agreement, that the rent ſhall be paid 
annually during the term, which is tantamount as if it had been à reſervation upon the leale by 
words of reſervation. And adjudged for the plaintiff, | | 


[6. If A. leaſes land to B. by indenture, and the words are, In [ 117 ] 
D wy the payment of the rent herein after mentioned he SeeReni(P 
leaſes, &c. and after in the ſame indenture, B. covenants for him and Pl. 2- in the 


his aſſigns with A. and his aſkgns to pay 10l. rent at certain feaſts . 
4 


annually, 
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"annually, &c. This ſhall be a rent, and not a ſum in groſs ; for 
upon the whole indenture it ſhall be a reſervation, and not a co- 
venant ; for the words ( In confideration of the rent hereafter men- 
tioned) makes it ſufficiently clear, M. 12 Ja. B. R. between 
Athow and Heming adjudged. ] | | | 
* g5H.6 7. Itis rs yu _—_— uf 8 'ſalvo) ſhall be s good ex- 
2.b. Fe Lit ception of ſuch things which are in the poſſeſſion of the feoffor, 
N 55.099 g. at the time of the feoffment, . Nn ns | 
toa-red> word (ſalvo) gives a * new thing unto the feoffor, donor which was 
dendum. not in him before, &c. Perk. S. 645. 
S. P. Br. Te- 8. In avowry it was faid for law, that by this word falvo in a 


nures, I. . . . . . . 
5 pur Ll deed, a man cannot ſave that which is in eſſe at this time, but if 


26 Aff. 66. he will reſerve a new rent or thing, it ought to have thoſe words, 


redden* or ſolvend; quod nota, per Danby and others. Br. Re- 
ſervation, pl. 2. cites 35 H. 6. 34. | 
9. There is a diverfity between an exception, (which is ever of 
part of the thing granted, and of a thing in eſſe) for which exceptis, 
ſalvo, præter, and the like, be apt words; and a re/ervation, which 
is always of a thing not in eſſe, but newly created or reſerved out 
cf the land or tenement demiſed. Poterit enim quis rem dare, & 
partem rei retinere, vel partem de pertinentiis, & illa pars quam 
retinet ſemper cum eo eſt & ſemper fuit. But out of a general, 2 
part may be excepted, as out of a manor, an acre, ex verbo general 
* aliquid excipitur, and act @ part of a certainty, as out of 20 acres, 
one. Co. Litt. 47. a. | | 


$ee (L) pl (L. 2) What a Covenant, and what a Reſervation. 
5+ 6. | 


Yelv. E. E I. A LEASE is made reſerving 41. per ann. but leſſor covenants 
47-5. 8 to allow 3s 4d. yearly, in con ſideration of bringing it to 
cash. leffor's houſe. This is no alteration of the rent, and is no more 
an a Covenant, Cro. J. 34. Trin. 2 Jac. B. R. Maſon v. 

Chambers. | | | 

Jo. 287. pl. 2. By articles indented between A. the teſtator and B. the de- 


2.8. C. act ſendant, it was covenanted, &c. and A. covenanted that B. ſhould 


| . nanted between them, and B. covenanted, &c. for himſelf, his 


| 33 Eliz. heirs, executors and aſſigns to pay to A. his heirs, executors, and 


ſc of Hay- a , 
82 Wit. that this was not a reſervation, for then the rent would go to the 


nant would be idle; beſides the words being (In conſideration 
whereof he covenants) refers to more than the covenant to enjo 

the lands; adjudged a reſervation of the rent, and that it fall 
follow the reſervation, and go to the heir; for as the tyords cove- 
nant and grant that the leſſee ſhall enjoy, &c. amount ta a leaſe, — 


e * TR 


113% 


[Reſervation: 


Mall bind the heir, ſo the ſame words of the leſſee, that he will 
y a yearly rent, amount to a reſervation, and the rather becauſe 
be covenants and grants to pay to him and his heirs. Cro. 
C. 207. pl. 1. Hill. 6 Car. B. R. Drake v. Munday. 
3. A, leaſes to B. and C. his wife yielding 401. per ann. rent, 
and B. covenants to pay a couple of capons more, or 6s. 8d. in 
money; this is no reſervation, and doth not bind C. But if B. 
and C. had both covenanted to pay the capons, or if the leaſe had 
been to B. only, and he had covenanted to pay them, this covenant 
had no to a reſervation ; per Hale Ch. B. Hard. 326. 
Paſch. 15 Car. 2. in Scacc. Morris v. Antrobus. | 
4. In covenant upon a demiſe for years rendering rent, and 
breach aſſigned for non-payment, the defendant pleaded that part 
of the rent was to be allowed, &c. And per Cur. This is a cove- 
.nant againſi a covenant ; judgment pro quer' niſi, &. Comb. 21. 
Trin. 2 Jac. 2. B. R. Burroughs and Hays. 


(M) What ſhall be good; in reſpeCt of the 


Uncertainty. 


Ir. 5 a man leaſes for five years, proviſe that the leſſie ſhall pay No. 459. pl. 
for it at Michaelmas, and our Lady-day 100l. by even por- 
tions during the term; though the word (annually) is wanting see (11 
there, yet this ſhall be taken to be annually during all the term, in pl. 3. 
2 much - it 1 _ that — be * ——— the term. 
. 38, 39 El. B. R. between Harrington and Wiſe adjudged. i 
: If a man leaſes for years, en des a certain 22 * OE; 
uſual feaſts of the year, without expreſſing what feaſts certainly, yet 
- Xa 0 ſay, that this ſhall be - thoſe — 4 which — 
moſt uſual for payments, ſcilicet, Michaelmas and Lady-day. 
M. 38, 39 El. B. R. between Harrington and Wiſe adjudged. ] 
[3- if a man leaſes land primo Maii, or at any other time, pay- 
able quarterly, it ſhall be intended quarterly from the making of the 
leaſe, and not at the uſual feaſts. P. 8 Ja. B. per Coke.] 
[4. If a man deviſes 1ol. rent out of certain land with clauſe of 
diſtreſs, payable guarterly to his ſteward of his manor of D. during 
his life; the deviſee ſhall have but 10/. a year payable quarterly. 
M. 3 Ja. B. per Curiam. ] | | 
[5. If a man grants @ rent of 20s. to another, payable at 2 feafls 
of the year naming them, and does not fay by equal portions ; yet 
this is good, and ſhall be ſo intended. 13 H. 4. Avowry, 240.] | 
6. Juolibet dimidio anni, and ſays not annuatim, yet Lat. 256. 
during the term. Palm. 482. Arg. in the caſe of Sury v. Cole, Ag; cues 
cites Paſch. 21 Jac. B. R. Hampſon v. Brett. MV. 
7. Leaſe reſerving his dwelling, his executors ſhall not have it; Lat. 26. 


but otherwiſe, had it been during the term. Arg. Palm. 482. in <5 S. C. 


the cafe of Sury v. Cole, cites 27 H. 8. 18, 19. | 
8. Demiſe at will paying after the rate of 18). per ann. — 2 Vent. 272. 
the continuance of that demiſe, Per Cur, the reſervation ad 1c. 


ratam , 162-. 
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pl. x. S. C. ratam on leaſe at will, where time of payment ſhould be me 
that it is | Certain is not good; for if the tenant hold over a day, he muſt 
ecrtainty. pay the rent of the next quarter. But Dolben J. inclined that it 
—Carth. being uncertain how long the tenant would continue poſſeſſion, he 
2345. 8. being only tenant at will, this reſervation might be good. Hill, 


ty, and ſoa 3 & 4 W. & M. B. R. 4 Mod. 76. Parker v. Harris. 
0 Skin. 307. S. C. mentions no judgment, but that Hol ſeemed to 


in C. B. was reverſed. 


think the reſervation ill. 


{ 119 ] (M. 2) Good. Tho' no preſent Diſtreſs can be had. 


1. 1 ORD, meſne, and tenants are, and the meſne grants the mef- 
: nalty in tail rendering rent: this is a good rent, and well 
reſerved, though here be not a preſent diſtreſs. Yet it may be the 
tenancy may eſcheat, and then donor fhall diſtrain for all arrearages : 
and fo the rent is payable by the poſfibility. Arg. Le. 59. cites 
I H. I, 2, ſl & 

2. 1 man 2 for life, and after grants à rent- charge to a 
ſtranger, this is a good grant to charge the reverſion, but the 
grantee cannot diſtrain the tenant for life in his life: nevertheleſs, 

nit is ſaid elſewhere, That after the death or ſurrender of the tenant 
for life, he may diſtrain for all the arrears. Br. Grants, pl. 118. 
Cites 5 H. 5. 8. 

3. A. leaſes ta B. for 20 years, and afterwards grants the re- 
verſion to C. rendering rent. Per Danby and Needham, if the 
beaſts of C. come upon the land, A. may diftrain them for the 
arrears incurred ; but per Moile A. can do nothing upon the land 
during the term, but if A. has once ſeiſin of the rent he may have 
aſſiſe for arrears incurred after; but after the term ended, A. may 

diſtrain for all the arrears, &c. 10 E. 4. 4. 


(N) To whom it ſhall be ſaid to be reſerved, upon 
| the Words. 


S.P. Fin. [I. FF, a man leaſes land for life or years, reſerving rent during 
— the term generally, without ſaying more, that is to ſay, To 
H. 8. 29.— him and his heirs, 2 law will ſay, That this ſhall go to his 
ee heirs and aſſigns. Litt. 47.] "i 
is 
„ quod nota. Br. Conditions, pl. 7. cites 97 H. 8. 24, 15.———lIf it be reſerved 
erally, and ſays not to whom, it ſhall go as well to the heir of the leſſor as to the leſſor himſcif, 
Per Gawdy J. Goldſb. 148. pl. 68. Hill. 43 Eliz. Anon. Jo. og. Mich. 8 Car. B. R. 
in the caſe of BLAND v. . a doubt was moved, when a leaſe is made for years rendering 
durante toto termino a rent to the leſſor, whether the reſervation be determined by the death of the 
leſſor, and reſolved that it was. 


5.7. rio. [2. If a man leaſe land for 1 er rent 
Sue, by the year te him, without ſaying to his heirs, his heir ſhall not 
4 ; | have 
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have this after his death; for it ſhall be determined by his death. P. 45-2: ph 
11 E. 3. Aſſiſe 86. adjudged. Co, Litt. 47.] | - - 42 = 
an anonymous caſe. S. P,——S. P. Palm, 482. in caſe of Sury v. Cole, ——S. P. Per Gawdy J. 
Goldſb. 148. pi 68. Anon.—— —8. P. Per Hale Ch. J. 2 Lev, 1g, in the caſe of Sacheverel v. 
Frogale. Kelw. 88. b. pl. 5. Hill. 22 H. 7. Anon. contra. | 

Leſſce for a0 years leaſes for 10 years rendering rent te bim. Adjudged that his executors ſhall 
have the rent, becauſe he repreſents the perion of the teſtator, cited by Coke Ch. J. Roll. Rep. 371. 
Paſch. 14 Jac. B. R. in the caſe of Goff v. Haywood, as reſolved Paſch. 37 Eliz, in Conſtable's 


caſe.—8. C. cited per 3 J. Jo. 309. as adjudged 27 Eliz. 


120 
[3. If a man leaſes land for years reſerving 20l. Rent [where Beet 
he is ſeiſed in fee] to him, his executors, and affigns, without nam- z 5 = 
ing his heirs, the rent is determined by the death of the leſſor; & ibid. 2:8, 
becauſe his heir cannot have it, inaſmuch as he is not named, it is ſaid 


and the executor, though he be named, yet he is a ſtranger to the we Apr 


reverſion. H. 33 EL B. between Richmond and Butcher adjudged. ſhewn to 
The which intratur H. 33 El. Rot. 1316. Co. Litt. 47.] —_— A 
22 E. 2 where it was ſo adjud ged. And. 261. pl. 268. S. C accordingly ; and that the Leſſor 
had * vower to make the reſervation as he pleaſed, and to continue the rent for all or part of the 
term only, and either abſolutely or conditionally as he ſhould ex preſs it; ſo that if he had reſerved 
it for the firſt 2 years only, it ſhould continue ſo long and no longer; and if he had reſerved it to 
him during the term if he ſo long live, or bad referved it during the term, there if he dies the rent 
determines ; but if he referves an annual rent during the term, without ſaying to him, or to his 
heirs or aſſigus, yet it goes with the reverſion, becauſe it Rands with the intent of him that reſerves 
it, and nothing appears to the. contrary; and they compared it to the caſes of warranty, which 
might be uy 3 either to bind himſelf only, or himſelf and his heirs, or for the life of the grantee 
only. Ow. g. S. C. accordingly, and the ſame reaſons mentioned as in And. 264, ſupra. 
and adds a diverſity where the law makes a tenure, and where the party makes it; for in the firſk 
caſe the heir ſhall have the rent, but otherwiſe in the laſt caſe, unleſs there are expreſs words for 
the heir, as in 10 E. 4. 19. by Moile if H. makes a gift in tail, and reſerves no rent, yet ſhall the 
donee hold of the donor and his heirs, as the donor holds over; but if he make a leaſe for years, 
rendering rent to the leſſor, the heir ſhall noi have this rent, for it is a tenure made by the act of the 
party, So in the book of Aſſi ſes, 86. If a man lets 2 acres of land rendering rent 10s. for one of 
them to himſelf by name, without naming his heirs, it is adjudged, That the heir ſhall not have the 


rent of this acre; and this is reſembled to the caſe of 12 E. 2. where a man made a leaſe for years 


rendering rent to the i: (for and his aſſigus, here none ſhall have the rent but the leſſor, and it is void 
by his death, for his aſſignee cannot be privy to the reſervation; and the words of the party ſhall 
not in any caſe be enlarged, unleſs there be great inconvenience to be avoided, and his intent and 
wili is performed if he himſelf has the rent. D. 180. b. Marg. pl. 30. cites S. C. accord. 
ingly. 2 Le. 214. pl. 271. Mich. 33 Eliz. C. B. reports, That it was held by the Court, 
that the rent ſhould go to the heir notwithſtanding the ſpecial reſervation ; becauſe 45 words of 
the reſervation are (ering the term) and that the other words (to his executors and aſſigns) ſhall 
be void, and then the rent ſhall go with the reverſion to the heir, and cited 27 H. 8. 19. by 
Audicy.——_ Hale Ch. J Vent. 162. in the caſe of Sacheverel v. Frogate cites the cake of 


27 H. 8. 19, and ſays the caſe of Lane | Latch it ſhould be] 256. Richmond v. Butcher, ank 


Cro, E. 217. went upon a miſtaken ground, which was the MS. report of 12 E. 2. whereas he 
ſurpoſes the book intended was 11 E. g. Fitzh, Aſſiſe, 86. For upon ſearch of the MS, of E. 2« 
in Lincoln's-inn library, there is no ſuch caſe in that year; but the caſe in 13 [1 E. g. is, One 
ſeiſed of 2 cres leaſed one, reſerving rent to him, and leaſed the other, reſerving rent to him and 
his heirs; and reſolved, That the firſt reſervation ſhould determine with his life; for the antitheſis 


in the reſervation makes a ſtrong implication that he intended ſo. Ox, C. cited by name of 


Butcher and Richmond Jo. 3og. in the caſe of Bland v. Inman. 


4. If a man leaſes land reſerving 20l. rent to him and his Yes 12 Rep. 359 
and dies, his heir ſhall not have this rent, nor the nee of the > 
heir, becauſe the heir is not named. Mich. 5 Ja. B. —_— 2 274. 
upon demurrer, the which intratur Tr. 15 Ja. Rot. 3077. be- S. C. ad- 
tween Wooton and Edwin. Co. Litt, 47. There ſaid to be in B. R.] . 
{o. 30g. in the caſe of Bland v. Inman 8. P. Per Hale Ch. J. 3 Lev. 1g. inthe caſe of 


vercl v. Frogate. 


1 - 


SLIT np a. ge Red TANTO EE" IP —— — 
5 oe. * a * >; 8 * 7 88 * 
8 n r F : 


F 


le” Cs 2 


n 


2 


* N 4 8 


2 
We ONE 2 


D 


8 


< Sy, n SLE at S 
5-46 8 — — 25 


re 8 
n 8 


1 * e * . 
n S 


r 
Nenn 


2 
>> 
n 


— 06- rams 
n 
e 


Y 


120 Reſervation, 


Ner- 58. [CS. If the lord of a copyhold manor grants a cop bold, rendering 
_—_ - certain rent præfato domino at a certain time, et ſervitia debita 


not appear. de jure conſucta. In this caſe his heirs after his death, and his 
—Mo. 350. aſſigns ſhall have the rent, it being reſerved by a copy. P. 38 


468. 5. El. B. R. between Criſp and Frier adjudged. ] 


——_—_—__, E. 505 pl. 30. e. but not S. F. 


. 308.5. C. [. A. poſſeſſed of a term for 100 years by deed indented, mentioned 
1 to C 4 his feme of the one part (but ſhe never 
plaintiff. ſealed the deed) A. and B. afjigned the term to C. yielding, and 
Godb. 448. paying during the term to A. and B. and the ſuruiver of them, and 
| 95 wg to the aſſigns 4 the ſurvivor of them 10s. rent per ann. pon con- 
for the dition, That if the rent be not paid it ſhould be lawful for him and 
Narr 2 his feme, and the ſurvivor of them, and the aſſigns of the ſurvivor ts 

10 22 re- enter, and after A. dies, his adminiſtrator nor B. the feme of A. 
nin ſhall not have the rent, nor enter for the condition broken; for 
— ng the feme cannot have it, inaſmuch as ſhe did not ſeal the deed, 
hat the and fo the rent cannot be reſerved to her being a ſtranger, and 
judgment therefore as to her it is void, and the adminiſtrator of A. ſhall not 
wasafirm- have it as affignee of A. during the life of B. inaſmuch as it was 
pA ot intended as a limitation to determine by death of B. but to be 
® Fol 451, reſerved to B. herſelf, * and being void as to this, it thall nat be ex- 
3 tended to a limitation, and the condition in this caſe runs with the 
cited Arg. rent, and & therefore the rent being gone, the condition is gone 
nd. alſo, and though the rent is reſerved during the term, yet the other 


£7.55 words (to A. and B. Kc.) reſtrain it. Mich. 8 Car. B. R. be- 


of Sache - tween and Inman, adjudged upon ſpecial verdict by Ri- 
- »— i chardſon, Jones, and Croke, Contra Barkley. Intratur Hill, 


There isa 7 Car. Rot. 550. But afterwards a writ of error was brought in 
—_y the Exchequer-Chamber, and the parties agreed. ] 
na 
condition that requires a re-entry, and a limitation that ipſo ſacto determines the eſtate without any 
entry: of the firſt no ſtranger ſhall take advantage; but in caſe of a limitation it is other wiſe, as if 
= man make a leaſe quouſque (that is to ſay) until J. S. come from Rome, the leſſor grants the re- 
verſion over to a ſtranger, J. S. comes from Rome, the grantee ſhall take advantage #,; it and enter; 
becauſe the eſtate by the expreſs limitation was determined. So it is it a man makes a leaſe to 2 
woman guamdix cala ulxerit; or if a man, make a leaſe for lite to a widow , tam diu in pura 
widuitate wiveret. So it is ifa man makes a leaſe for 100 years if the lefſee live ſo long, the leſſor 
nis over the reverſion, the leſſee dies, the grantee may enter. Co. Lut. 214. b. 


[ _ A * 8 | 
Seel. g. [7. If A. ſeiſed in fee, leaſes for years reſerving rent during the 
. term to him, th executors, and aſſigus, and dies, the rent is gone; 
$.C. 3Bulft. for his heir cannot have the rent, inaſmuch as it is not reſerved to 
g28. 2d- him, but to the executors and aſſigns. Mich. 1 Car. B. R. be- 


Judge® ca tween Shurey and Brown adjudged. ] 


tra byCrew, 

Jones, and Whitlock J. abſente Doderidge, who had been of opinion that judgment ought to be 
en againſt the plaintiff. —— Noy. 96. cites it as decreed in Chancery for th- heir in the caſe of 
inch v. Winch. —— Lev. 13. Trin. 23 Car. 2. B. R. Sacheverel v. Frogat, S. P. where it is 

ſaid, Arg. that the caſes of Sury v. Cole and Sury v. Brown, were both adjudged that the rent 

ſhould continue comraty to what is reported in Roll and Latch in thoſe very caſes : and per Hale 

Ch. J. the rent being reſerved to him and his executors and affigns, it will continue after the lefſor's 

death, and go to the heir by reaſon of the plain intent that it ſhall endure after the lefſor's death, 

for otherwiſe it could not go io the executor, and this without the words (during the term). But 
otherwiſe where the rent is icſerved to him, or to him and his aſſigns. And at another day after 


— arguments, judgment was given for the plaintiff. 8. C. accordingly. Vent. 148. 161. 
8 Saund. 
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% 


n Saund. 370. S. C. accordingly, and ſays the roll of Sury v. Browne was produced in court. 
Freem. Rep. 16. Mich. 1671. Sacheverel v. Walker ſeems to be S. C. 


8. A. tenant for life, remainder to A. for 12 years, remainder to 
the firſt ſon of A. in tail, with power to A. to make leaſes not ex- 
ceeding 99 years from the making. A. makes a leaſe for 60 years 
rendering annually to the ſaid . during the term, and after his de- 
ceaſe to ſuch perſon and perſons to whom the reverſion or remainder of 
the premiſſes ſhould from time to time belong by the * limitation of 
the uſee, the ſum of 3l being the ancient rent). It was agreed by 
the Court that the leaſe was good enough, and that it is a rent 
which is diſtrainable by thoſe in the remainders, as they happen to 
be immediate to the leaſe. And. 273. pl. 282. Mich. 33 Eliz. 
Harcourt v. Pole & Seles. , 1 6 
. A man makes a fecſnent in fee to the uſe of himſelf for life, 
Pe. remainder to B. 4 with a Jour to ob. —1 45 8 — 
lives, &c. rendering the ancient rent, &c. who leaſes accordingly, and 
dies. Quære if B. in the remainder ſhall have the rent; and the 
better opinion was, That he ſhould; but it was not adjudged. 
Noy. 110. Harris v. Stephens. 
10. Rent reſerved to the iſſue in tail only was held to be a good Cited 
reſervation, though the {for himſelf was omitted. Arg. Hard. 90. J 
cites M. 8 Jac, B. R. Per Fleming Ch. J. in Sir James Skid- was fo ad- 


, 5 in 
more's caſe | . — 
« caſe, Ibid. 93. 


11. A. makes feoffment to the uſe of himſelf for life, re- 
mainder to B. his ſon and heir apparent, and his heirs. A. & B. 
join in a leaſe for years, rendering rent to A. his heirs, and 
aſſigns. A. dies. Reſolved, The reſervation and rent is deter- 
mined; for B. is not in as heir, and therefore cannot have the rent. 
Palm. 485. Mich. 3 Car. B. R. Huntley's cafe. | 

12. A. tenant for life to him and his hears, aſſigns over his whole [ 122 
eftate by leaſe and releaſe to J. S. and his heirs, reſerving 101, @ This cauſe 
year rent to A. his executors, adminiſtrators, and aſſigns, with proviſo cameon — 
for A. and his heirs to re- enter; and F. S. covenants to pay the rent bill of in- 
to A. his executors and adminiſtrators, The Maſter of the Rolls Ar 
held this a plain caſe, That here is no reverſion to the aſſignor, and — 
the rent is expreſsly reſerved to the executor, and that the proviſo bo ſaid, 
for the heir to enter is not material, and that the heir is truſtee for thar if the 
the executor. Wms's Rep. 555. Trin. 1719. Jeniſon (Sir aner 


were void - 


Matthew) V. Ld. Lexington. yet the co- 


| venant 
he plainly good to pay the rent to the executors and adminiſtrators of A. But the Court — 
that bere being no reverſion the rent might be well reſerved to the executors during the g lives, and at 
length decreed it to the Executors. . Wm Rep. 557+ Trin. 2725+ S. C. 
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(O). Out of what Thing the Rent reſerved ſhall 
de ſaid to be ifluing, 
8. C. cited [I. IF a 3 leafes certain land to another for years, with the 


— \ 8 tithes of the ſame land, reſerving proinde a certain rent, 
in the caſe this rent ſhall not be iſſuing out of the tithes, becauſe there cannot 


of the Dean be any diſtreſs there but only out of the land. Contra 


* r M. 15 Ja. B. R. between Smith and Bowles. Per Curiam; 
v. Gover. (præter 2 who ſeemed e contra) becauſe he has an inhe- 
— Where a x} 1 > th 2 
nerea ritance in e tithes. ] © 
tithes are let together, though the rent be iſſuing out of the barn only in point of remedy, yet it is 
iſuing out of the tithes alſo ix point render. Arg. Show. 31. cites Cro, J. 453- Per Do- 
deridge J. and Montague Ch. J. Cro. J. 453, 454+ Dubiuoit v. Curteen. 
See (B) pl. 5. and the notes there. 


S.P.5Rep. 2. If a rent-charge be granted out of a manor, nothing can be 
4. b-1n LG: charged but the demeſnes, and not the ſervices, Br. Charge, pl. 19. 
nk, cites 12 Aſſ. 40. | 


Marg. : 
— Mich. 33 & 34 Eliz. B. R. Rot. 337, Emot's caſe. Arg. 3 Bulſt. 291,——Cro, E. 


255+ Emot v. Cole. 


5. 818. b. 4. Leaſe of a houſe and goods, The whole rent iſſues out of the 
PI. 92. S. C. houſe, and not out of the chattles. And. 4. pl. 9. Hill 2 Eliz. 
. Rede v. Lauſe. 

- pl. 3.—8. C. cited Arg. 3 Bulſt. 291. D. 361. b. pl. 13. S. P. — Per P. F. 
Z ome 


S. If land and the perguiſites of a manor, or land and common, or 
land and an advotoſon, are demiſed together, rendering rent; the 
entire rent ſhall be iſſuing out of the land, notwithſtanding any ſe- 
verance in the reddendum itſelf, or by any, viz. but if it be land 

which is demiſed, and part of the rent is referred to one part of 


the land, and the other of the rent to the other part of the 


land, there they ſhall be ſeveral rents, becauſe there is land, which 

is a thing chargeable by itſelf for rent. Per 2 Juſt. Mo. 
201. pl. 349. Paſch. 27 Eliz. in Knight's caſe. e e 
217 2K 6. If a manor has always been demiſed at 10l. rent, and after a 


taz ] be faid to be verus & antiquus redditus. But the act of God and 
the law do not prejudice any. 5 Rep. 6. Mich. 31 & 32 Eliz. 
B. R. Ed. Mountjoy's caſe. 5 


ne (P) By whom to be performed upon the Reſer- 
vation. „ 

Cro.C. [r. TF A. ſeiſed in fee, leaſes to B. habend. to B. his executors 

* A and aſſigns for 99 years, if B. C. or D. ſo long live, yielding 

. B. A. therefore yearly during the term 105, rent; and alſo yielding * 


C] 


eſchedts, yet this may be demiſed at 101. and Let this cannol | 


od id 


NO 20 tm ma 
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the death of every of them, the ſaid B. [C.] and D. his or their beſt S. C. c- 


seg for an heriot or * Farlive, or 50s. in lieu of every ſuch beſt aryl 
beaſt, at the election of A. his heirs or affigns ; provided, that if nor (Fair- 
during the life of B. no heriot [ſhall be] by the death of C. or D. leave) — 
and after B. aſſigns this to F. and then B. dies; the beſt beaſt of 7 
F. the aſſignee; cannot be taken by election of A. the leſſor, for an 1367, and 
heriot upon the death of B. (though he might have &i/trained adjudged 
+ upon the lend for the beſt beaſt of B.) Tr. 9 Car. B. R. be- for me, bo 
tween Randall and Score. Intratur P. 8 Car. Rot. 422. Ad- ſeiſed N 
Judged in writ of error upon judgment in bank thereupon, Ad- plates 5% 7 
Judged fo alſo upon demurrer, where the defendant in his avowry gp. 
ſaid, that the reſervation was yielding after the death of B. his exe- Stute. 
cutors or aſſigns his or their beſt beaſt; and the plaintiff in replevin For —4 
demanded oyer of the deed, and being entered, it was as before is 5% , 


alleged, and therefore a variance; for it ſhall be taken to be the beſt he al 
beaſt f of the [ſaid] B. C. & D. reſpectively, and not of the not be car- 


ried farther 
aſſignee. ] | than to the 


perſons named in the limitation. 3 Mod. Arg. 21, in the caſe of Oſborn v. Steward cites 8. C. 


(Q) What Things ſhall be ſaid to be reſerved, 
; upon the Words. 


LI. 1 F before the flatute a man had aliened to hold of him by Bo- 
mage, fealty, r and certain rent, pro omnibus ſervitiis, 
exattionibus & demandis he ſhall hold by #night | pom ; for thoſe 
words, pro omnibus ſervitiis, &c. do not exclude the ſervice be- 
forz-mentioned. 14 Hf. 4. 3. b.] 
10 If a man gives in tail tenendum de capitalibus dominis fed. 
thoſe * words being void, donee ſhall hold by the fame ſervices of * Fol. 433. 
the donor as he holds over. 4 H. 6. 20. 3 caſe; af, ——y—_ 
judged ; for there the heir of the donee was in ward to the donor. ] pl. 22. cies 
{'3. If a man had aliened to hold by homage and rent. pro omnibus S. C. 
ſervitiis, exactionibus & demandis, thoſe words exclude the lord 
to have a fine if he aliens, though it be a cuſtom that the lord ſhall 
have a fine upon the alienation of the tenant. 14 H. 4. 3. b.] 
4. So thoſe words will exclude the lord from having an heriat 
cu/tom, though the cuſtom be that the lord ſhall have heriot cuſtom 
upon the death of every tenant. 14 H. 4. 7. b.] 
[5. If a man gives land in tail to hold by eſcuage for all demands, 
yet he ſhall have of him night ſervice, ward and marriage; becauſe 
this is incident to eſcuage. Kell. Incerti temporis 121. ] 
(6. If a man had alien 
other rent, pro omnibus ſervitiis exattionibus & demandis, yet he & g, 1. 
ſhall pay relief; for this is incident to the tenure. 14 H. 4. 8. nures, pl. 
Quzre. Contra * 13 R. 2. Avowry 89. adjudged. Contra Kell, 26 
Incerti Temporis + 136.]J Sad 
Cur. thereby the done ſhall be diſcharged of homage and of relief; but the reporter ſays, that it 
is not law. But ſee Fitzh. Avowry, 99. Anno 19 E. 3. A man gave land, to hold by 108. pro 
omnibus ſervitiis, exactionibus — et demandis, and yet the tenant was compel 
relief; for it is iicident as well to chivalry as to ſocage ; quod nola bene, 
1 Sev Teaure (Z) pl. 5. g 
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124 Reſervations 


[y. So if the rent be reſerved for all ſervices generally without 
other word, relief ſhall be paid; becauſe it is an incident, and it is 
to be intended that he reſerved the rent for all annual ſervices, and 
— — 8 him of other profit of the ſeigniory. 18 E. 3. 26. 

udged. 
b 8. If a man who holds by foreign ſervices gives the land in 
tail, ſalvo lun r ſervitio; the donee ſhall hold by the ſame ſer- 
vices as donor held over. 26 Aſſ. 66. adjudged.] . 
r. re- 9. If tenant holds by focage, and the meſne by knight ſervice, and 


mures, pl. the tenant gives it in tail, reſerving 10s. rent for all ſervices ſalvs 
28. cites S. * „ . . . 
C. ford, forinſeco ſervitio. This not create a tenure by knight ſervice, 


meſne and but only by ſacage; for the ſalvo does not reſerve any tenure but 


ee that which the donor holds over; for it cannot extend to the te- 
zant held of nure, between the meſne and the lord paramount, without expreſs 


the meſne by mention of it, as it ſeems, Kell. Incerti Temporis 130. Contra 
Eee 26 Aff. 66. adjudged.) 
me ſire | 

ever of the lord in chivalry, and the tenant gave the land to F. and E. his daughter, rendering 12d. 
rent, pro omnibus ſervitiis, ſalvo forinſeco ſervitio, and after the donor granted the rent and ſervices 
ro F. in fee ; the tenant attorned, and died, their heir within age, the grantee ſeiſed the heir and land 
for card, and the heir brought aſſiſe, and 8 Rick. and Thorp, the reſervation is not good of the 
rent; for frank-marriage ſhall be quit till the fourth degree be paſt; and per Wilby and Green, 

this word, ſalvo nothing is reſerved but that of which be is charged over; and per Wilby and 
Hill, notwithſtanding the donor ſhall do no foreign ſervices, yet the land was charged of the 
foreign ſervice in the hands of the donor, by which the donor ſhall have it by the word ſalvo; and 
| Wilby afterwards awarded that the plaintiff take nothing by his writ, contrary to the opinion of 
þ ſeveral, and therefore writ of error was thereof brought; and therefore it ſeems that he ſhall not 
de in ward; for per Rick. where the rent and ſervice is granted, and not the reverſion, nothing 

ſes but rent-ſeck ; for the ſervices are incident to the reverſion; for none can have ſervices by 
Ech tenure, but he who has the reverſion. Br. Reſervation, pl. 32. cites 26 Aſl. 66. 


Br. Te- Tro. If a man gives land to @ prior and convent abſque homagio & 
| . g Adelitate habendum & tenendum of him and his heirs, reddendo inde 
| L. 2. ſ2.] fbi annuatim 10s. tantum pro homagio & fidelitate & pro omnibus 
Fuzb. que de dicta terra exigi poterunt, 7 1 tamen ſcutagio domini regis 4 
| . guands currit; in this caſe, though he holds by ſervice of chivalry, * 
per Herle yet feoffor ſhall not have homage nor fealty, becanſe of the expreſs th 
pn Vords of the deed, 19 E. 2. Avowry 224.] b. 
| uf. but ſeveral e contra, | * 
| [II. If at the common law the tenant had made a feoffment, ho 
| tenendum by frankalmoigne rendering 10s. rent, and ſaving to him * 
| foreign ſervices; in this caſe the feoffee holds by the ſervices: ex- — 
| preſſed, and by the fame ſervices that the feoffor holds over; for ſo the 
it is — by the reſervation of the foreign ſervices. 30 E. 
24. 5 
| | | - [ — So if a man hath given land, tenendum by the ſervices of 8s. * 
a year, ſalus forinſeco ſervitio, and the donor holds over by knight- | 
| ſervice, the donee ſhall hold by knight-ſervice. 31 Ail. 15. ad- he 
mitted 30. per Thorp.] | othe 
12 [13. So if a man hath given land, tenendum by the ſervices of 85. ſui 1 
Br. Te; 4 year, and grants further, that if the donee or his heirs releviart dent 
nures, pl. debeant pro dimidia marca tantum releventur pro warda & maritagis obli; 
|= wony _ & fingulis exattionibus, ſalve forinſeco ſervitia; if the donor holds tenu 
the bet over by knight-ſervice, the donee hold ſq likewiſe, though * * 


be diſcharged of ward and marriage by the faid clauſe. 31 Aff, 15. was, that 
Dubitatur, Contra Brook Tenure 30. in abridgment; but there b-coule re- 


Hef is put in 


quære.] ? ; certain pro 


dimidia marca, that is ſocage, and not knight-ſervice; for of ſocage relief ſhall be paid as well 


within age as of full age. Et adjornatur; que. 


[14, If a man has given land in fee, 20 hold by a penny for All A 
ſervices, * ſaluo e ſervitio, if he holds over by knight- ſer- Fol. 463. 
vice, the feoffee ſhall hold ſo by this reſervation. 31 Aff. 30. per 2 


Thorpe. ] | nures, pl. 
31, cites S. C. and P. per Thorp; by reaſon of the ſalvo, &c, 


[15. If a man has infeoffed another to hold by a roſe for all ſer- * Br. Te- 


E a : . nures, pl. 
' Vices, and doing for him to the lord paramount the ſervices due to a9 *. 7 


him; if he holds by knights-ſervice, the feoffee ſhall hold ſo like- C. per 


wiſe by this reſervation. 31 Aſſ. 30. per Thorpe, 49 E. 3. Ac- Ty 1 


compt 43. per Curiam +49 E. 3. 10. 8 ee, - 
the firſt words, pro omnibus ſervitiis, diſcharge him, and the laſt words are not ſufficient to con- 
tradict the firſt: and Brooke ſays, the law ſeems to be with him; for the deed ſhall be taken 
more ſtrong againſt the feoffor, and there is no reſervation or exception of eſcuage. + See 


pl. 18. 


[16. If a man has infeoffed another to Hold by Gd. for all ſervices, 
and in the deed there is ſuch further clauſe, et ex illis 6 denariis 
ſcutagium ſolvi debet quando evenerit, quantum pertinet ad tertiam 
partem unius acre terre; the feoffee ſhall hold by knight-ſervice 
by this reſervation; for by this it is not intended that the feoffee 
{hall pay eſcuage certain. Dubitatur 31 Aff. 3o.] 

[17. S0 * if a man had infeoffed another to hold by 64. 
for all ſervices ſaluo ſcutagio, the feoffee ſhall hold by knight-ſer- 
vice. 31 Aſſ. 30. per Seton. ] 

[18. So if a man had given land to another to hold by certain » y,, Te- 
rent, pro omnibus ſervitiis & conſuetudinibus, and doing for him to nures, pl. 
the chief lord the ſervices due; it he holds over by knight-ſervice, G tc S. 
the donee ſhall hold likewiſe by knight-ſervice alſo, . 25 E. 3. 46. Perſey, * 
b. admitted per Curiam. 49 E. 3. Accompt 43. per Curiam, the Lord 


Paramount, 
*49 E. 3 10. in this caſe, 
releaſes to the meſne, to hold in ſocage, this ſhall alter the tenure of the tenant, ſo that now he ſhail 
hold only in ſocage, alſo by the words above, that is to ſay, faciend' capitali domino ſervitia de- 
bita, &c. quod Belk. omnino conceſſit. And per Perſey, by the tenure above. faciendo ſervuia 
debita capitali domino, &c. he ſhall pay the rent to him, &c. for the meſne, but (hall not do ho- 
mage, hy &c. which are corporal ſervices; for thoſe ſhall be done by the meſne himſelf. Note 

e diverſity. | | 


[19, But if he holds over by ſocage, he ſhall hold fo likewiſe, 
49 E. 3. Accompt 43. per Curiam. ] \ | 

[20, If before the ſtatute a man had made a feoffment to a prior 
and his ſucceſſors to hold in pure and perpetual alms, without any 
ether ſecular demand or human ſervice, et dicti prior & ſucceſſores 
ſui tenentur invenire mihi, & hæredibus meis unum capellanum reſi- 
dentem in capella mea de B. divina celebrantem fingulis diebus, and 
obliges himſelf and his heirs to warranty, &c. whether this be a 


tenure in frankalmoigne, and the 8 clauſe only by way of cove- [ 126 ] . 


Vor. XIX. nant, 
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126 Reſervation. 


_ 7 whether it be part of the tenure. Dubitatur 2 E. 3. 
54. b. | 

S. O. cited [21. If A. and B. jointenants in fee by indenture which is ſealed 
"Sc. Only by A. demiſes it for years, reſerving 10s. rent to them; B. who 
cited by ſealed the leaſe, /ball have but 5s. rent; for nothing paſſed from A. 
Hale Ch. J. So that the leſſee ſhall have only in leaſe the moiety of B. and it 
3 2 was not intended that the leſſee ſhould pay all the rent for a moiety 
wright's of the land. Mich. 21 Car. B. R. between Bond and Cartwright. 
calc. Adjudged upon a ſpecial verdict; for if B. had demiſed all and re- 
ſerved 10s. rent, and a moiety had been afterwards evicted by A. 

the moiety of the rent ſhould be apportioned. ] 
22. If a man gives in tail tenend libere & qguiete, the remainder 
ever in tail, to hold by 2s. he in the remainder ſhall render the 
25. and not the firſt eſtate, by the-beſt opinion ; contra if libere & 
quiete had not been in the firſt eſtate. Br. Reſervation, pl. 43. 
Cites 34 E. 3. & Fitzh. Avowry 258. | 
23. Treſpaſs was brought quare vi & armis clauſum fregit & 
arbores ſuccidit by the leſſor againſt the leſſee for life where the great 
wood was reſerved, and the writ awarded good; and therefore it 
ſeems that by reſervation of the great wood. the - is reſerved : 
and fo faid Tanks, and the others e contra. Br. Reſervation, 
pl. 5. cites 46 E. 3. 22. | 


A man makes a gift in tail, reſerving 28. rent 15 himſelf 


24. 
during his life, and if he die, his heir within age, then reſerving a 
rent of 20s. to his heirs for ever, he dies, having ifſue two daughters, 
the one of full age, and the other within age. In this caſe the donee 
ſhall hold by fealty only, inaſmuch as the one daughter as well as 
the other is his heir, and both of them (as Littleton ſays) make but 
one heir: ergo, his heir is not within age, nor of full age. Co. 

Litt. 164. 
3 Le. 114 25. Before the ſtatute of quia emptores, &c. a man made a 
ONS 3 feoffment in fee, to hold by the ſervice of paying fo guamilibet 
lame words. Alienatianem ſive vacationem, the value of the annual profits of the 
| lands. Per Cur. The value ſhall be intended ſuch as was the va- 


lue at the time of the feoffment made, and not as it is improved by 


ſucceſſion of time. 2 Le. 117. pl. 158. Mich. 29 & 3o Eliz. 


C. B. March v. Jones. 


(Q. 2) Exception; What it is, and what amounts 
8 to it. 


1. 3 nature of an exception is to except and reſtrain part 


F the thing before-mentioned or granted, and not of 2 
new thing of which no mention or grant was made before. D. 
59. pl. 11. Paſch. 36 & 37 H. 8. Wiltſhire v. James. | 
®* 1 Salk. 2. Exception is an agreement of the leſſee ſometimes, which 
ſhall charge him ; but that is where he agrees on his part, that the 


cale.— Mo 


4. Per " leffor ſhall have a thing dehors, which he had not before: as if he 
1 nr lets land excepting a * way or common, or any other profit _—_— 


Reſervation, 127% 


chat is an agreement of the leſſees, that he ſhall have the profit. Lady Ruſſel 
Agreed Cro, E. 657. pl. 1. Paſch. 41 Eliz. B. R. Ruſſel v. „. Gulwell. 
Gulwell. — 


Brownl. 
213. in the caſe of Pxoctos v. Joun3ox it is ſaid arguendo, that an exception is no agreement; 
for nothing ſhall be ſaid an agreement but that which paſſes in intereſt, —Bulſt, 2. S. C. Ad- 
mitted Arg. that an exception is an agreement, Le. 117. pl. 158. in the caſe of Cage v. Paxlin. 
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* (R) Exception. [Of] What [it may be.] 


ſr. N exception is always of part of the thing granted, and of 
a thing in eſſe. Co. Litt, 47 : 

2. It is to be known that theſe words (exceptis & preter) are 
always of ſuch things which the feoffor, donor, grantor, leſſor, re- 
leaſor, or confirmor, have in poſſeſſion at the time of the feoffment, 
gift grant, leaſe, releaſe, and confirmation ; and therefore if a man 
eiſed of land leaſes the ſame land for life, exceptis 12d. or præter 
12d. it is no good reſervation, cauſa patet, &c. Perk. S. 639. 
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(S) By what Words. [Exception] may be, * 


| | It, RAe and ſuch like, are apt words 
to make an exception. Co. Litt. 47.] 


rr 
n 


5 W 8 * 
— 
e 


(T) In what Caſes it ſhall be faid contrary to the See Dower 
— Grant. 9 


ft” * 
. - 
o — 


[1. '@ a general a part may be excepted, as out of a 8. p. or 
* manor, an acre : but not part of a certainty ; as out of out of a 


l 

t 

e + 20 acres, one acre, Co, Litt. 47] . 
4 


has a manor and a cloſe, notwithſtanding. D. 264. Marg. pl. 69. cites Trin. g Jac. C. B. Millar 
v. Pratt. S. P. For there the exception is of that which is expreſsly named before. Ibid, 


[2. If a man grants totam partem piſcariæ ſue in ſuch a place,. 
falva ſibi piſcaria ſua, &c. this is a void faving ; for it is contrary Fol. 454- 
to the grant. 34 Aſſ. 11.] —— 


| Br. Reſer- 
Arg. Lat. 269. cites 39 Aſſ. 11. Per Wich. 


- 


[3: If a man releaſe to another all his right which he has in See pl. 9. 
fuch land, except that which he has by deſcent from his gh where 


ri in truth he has not any right to the land but that which he has by 
2 deſcent from his father ; this is a void exception, for it is directly 
). contrary to the grant. 18 El. between Collins and 
adjudged. Cited M. 40, 41 El. B. R. 
ch [4. If a man . a houſe, except a chamber, where in truth he Cro, E. 
he has nothing in the ouſe but the chamber, this is a good exception; 574 Pl. 16. 
he for upon the deed, without averment of the matter in fact, it is gi. &B. 
= clearly a good exception; and * the truth of the matter it ap- S. C. but not 
. | 


pears, So! ©, 


tre Reſerval on. 


pears, that his intent was not to leaſe this chamber, but only the 


reſidue of the houſe ; and the exception is not * contrary to 
the grant, inaſmuch as he does not therein leaſe the chamber by ex- 
preſs name. Contra M. 40, 41 El. B. R. between Willis and 
| Stroud, ] | 
[128]* [S. If a man leaſes to another all his land in D. except Bl. Acre, 
_— where he has no land in D. beſides Bl. Acre, this is a void excep- 
$74 P29” tion, * becauſe it is directly contrary to the grant; for by this he 
S. P. Lord grants his land, and this acre is all his land [which he has] and 
and tenant, then the exception of this acre is an exception of all his land; 
1 Ergo. M. 41, 40 El. B. R. in Willis and Stroud's caſe, held. ] 
the diſſeiſee purchaſes the ſeigniory, and re/caſes by deed or fine all his right in the land, ſaving to 
him his ſeigniory ; the ſeigniory by ſuch releaſe is not extintt. But if in the ſame caſe the lord 
bath nothing in or out of the land, but only the ſeigniory, and makes ſuch releaſe, ſaving his ſeigniory, 


ſuch ſaving is void; becauſe the whole operation ihall be reſtrained by the ſaving. Co. R. on 
Fines 7. cites 9 E. 3. 12 E. 4. College Lingheld's caſe. 


G k. (ö. If the Ling leaſes the parſonage of D. with all the lands and 


244: kl 1. underwood belonging thereto, (exceptis omnibus groſſis arboribus 


. boſcis & maeremiis) is exception as to the underwood is void. 


and that the M. 33, 34 El. B. R. between Keinſham and Reading, per Cu- 

word {groſs riam. Cited Hobart's Reports 229. [ 170. pl. 125. in caſe of 
fis) extends Strut Butle | 

to boſcis, eley V. BU r.] 

arboribus, &c. and fo nothing is excepted but groſſis arboribus, groſſis boſcis, &c. and extends not 

to the underwoods; and that though this was in the queen's caſe, it made no difference. —Le. 247. 
pl. 334+ S. C. and ſays, that in the letters patents there was a further proviſo, that the lefſee ſhould 

have ſufficient bouſeboot and hedgeboot ; whereupon Fenner J. held, that this ſhews the queen's 

intent that the underwoods ſhould not paſs; and Wray faid, if this word boſcis in the exception 

ſhould not extend to underwoods, it ſhould be vain and ſignify nothing, which ſhould be hard in 

the queen's caſe. [But no judgment is mentioned to be given. S. C. cited by Hobart Ch. J. 

fas in the principal caſe, without any mention of ſuch further proviſo] that the Court held the ex- 

ception void, and that ut extended only to great woods. 


® 170. pl. C7. If a nan demiſes a houſe and ſhops (except the ſhops) this 
125. incaſe js a void exception. Hobart's Reports * 229. D. 9. El. 264. 
of Stukeley b. pl. 40.] 


v. Butler, — 

A. and M. his wife, being tertenants for years of a houſe, leaſed the ſame by indenture to C. and 
all fbeps, cellars, ſollars, chambers, lights, entries, garden, yard, and all commodities to the {aid 
meiluage appertaining, and alſo free ingreſs, &c. to the ſaid premiſſes, except and reſerved to the 
Jaid A. for bis own proper uſe and cccupation only, 2 chambers, one garret, 2 ſhops, one ftore-houle 
parcel of the ſaid bouſe, to have to the ſaid C. for 21 years; C entered. A. retained the things 
excepted, and died poſfſefſed thereof; M. entered, and C. ouſted her, Judgment in ejectment was 
given for M. becaule the exception is, as it were, abſolute; for the words (for his own proper uſe 
aud occupation only) are idle words, and void; and therefore not material. And. 52. pl. 129. 
Trin. 9 Eliz. Hornby v. Clifton. Bendl. 181. pl. 225. S8. C. accordingly. ——Dy. 264 b. 
Pl. 40. S. C. but Dyer held, that it appeared by expreſs words, that the * were leaſed gene- 
raily, and this reſcrvation or exception is only Neri and temporary, viz. dur 

and uſe of A, himſelf, and is made to him by his name of A. only, without ſaying to his executors 
or aſſigus, &c. And ſays, nota, the exception of the ſhops is, of all the ſhops, which is meerly cox- 
traty to the premifſer of the leaſe of them: and therefore is a void exception; and that ſo at length 
was the opinion of all the juſtices. Show. 313- Mich. 3 W. & M. Arg. cites the above caſe 
out of Dyer, in the caſe of Cubis v. Ruxvitz., And Ibid. 316. the juſtices held the caſe of 
And. $2. above to be good law. 


c (8. If A. ſeiſed if the manor of C. and of the manor of P. in the 
25. 2 fame county, and Black-acre is parcel of the manor of Cudworth, but 
—2 and. hing near to the manor of Parkhall, and always occupied therewith, 


"p3-5-C- _ and reputed parcel thereof, makes a conveyance of the manor nn 
| i * a ; | 


D. P.— 


ing the occupation 


0 ĩͤ OP 


und of all lands pertaining thereto, or reputed 1 pareel thereof, or Lane 69. S. 


occupied therewith as part or parcel thereof, and of all other his lands, C. & P. 
h C. &, In this caſe Black-acre i 4 
except the manor of C. &. In this caſe Black- acre is not ex- i the . 


cepted by the exception of the manor of C. For he cannot ex- chequer, 
cept a thing before conveyed by expreſs terms. Tr. 8 Ja. between ſays it was 


Arden and Darcy, per Curiam, ] | — 


Baron Man wood, that it is excepted by the exception; but all the barons now thought it to be a 
ſtrong caſe, that Black-acre is not excepted by the exception of the manor of Cudworth, and fo the 
firſt decree was upon a miltake out of the law; and Tanfield Ch. Baron ſaid, that the point is no 
other, but that I infeoff you of Black-acre parcel of the manor of D. except my manor of D. This 
does not except the thing by expreſs terms; | but the reporter ſays] quære, if in this caſe there was 
any land occupied with Parkhall, which was not parcel of Cudworth, nor of Parkhall; for if fo, 
then it ſeems that Black-acre “will be within the exception, in regard that the words, and iands 
occupied therewith, viz, Parkhall, are well ſatisfied. 


; *{[129] 
(9. If a man leaſes all his land in Lam. except the manor of D. S. C. ac- 
and he has no land in Lam. beſides this manor z this is a void ex- _— 4 


ception. 18 El. B. R. between Cavel and Collins adjudged. exception 
Cited M. 13 Ja. B. See this caſe in Hobart's Reports 230. ] goes to the 


whole thing 


demiſed ; otherwiſe of an exception of part, Cro. E. 6. Trin. 24 Eliz. C. B. Dorrel v. Collins. 
— 8. C. cited Mo. 881. pl. 1236. in caſe of Stewkley v. Butler. S. C. cited by Hobart Ch. J. 

Hob. 72. pl. 84. in caſe of Sherley v. Wood.——S. C. cited by Hobart Ch. J. Hob. 170. pl. 125, 
in caſe of Stukeley v. Butler. 


[10. If leſſee for lie leaſes for years, excepting the trees; this is a 13 Rep 60. 
good exception, becauſe he himſelf is puniſhable in an action of 5, ©: © 
. , =_ gly. 
waſte for his reverſion. Tr. 7 Ja. Sir Allan Percie's caſe re- and that if 
| 9 _ . the leſſor 
folved.] himſelf cuts 
them down, the leſſce or aſſignee ſhall have treſpaſs quare vi & armis, and ſhall recover damages 
according to his loſs. 
Upon demurrer it was reſolved, where leſſee for life makes a leaſe for years, excepting the wood, 
underwoocd, and trees growing upon the land, that it is a good exception, although he has not any 
intereſt in them but as lefſce, becauſe he remains always tenant, and is chargeable in waſte ; where- 
fore to prevent it, he may make the exception. But if leſſee for years aſſigns over his term with 
ſuch an exception, it is a void exception. Cro. J. 296. pl. 2. Hill. 9 Jac. B. R. Bacon v. Gyrling. 


CIT. If leſſee for years of land, in which are trees growing, 
grants part of his term to a ſtranger, excepting the trees; this is a 
good exception, though he has nothing in the _— of them, 


| becauſe he has a reverſion of the land, and fo waſte lies againſt 


him by the leſſor, and he himſelf ſhall have treſpaſs for cutting of 
them, though he has no property in them. Tr. 7 Ja. in the Ex- 
chequer, Sir Allan Percie's caſe, in the court of Wards, reſolved 
by the 3 chief juſtices. | 


(12, [But] if leflee for years afſigns all his term in the land, ex- If — for 
carsSailgns 


cepting the trees; this is void, becauſe he has reſerved nothing of Þ:* ex. 


the term in him. Tr. 7 Ja. in the Exchequer, in Sir Allan Per- cepting the 
Cie's caſe, reſolved by the 3 chief juſtices, ] gs 
recs, or 
clay, Cc. the exception is void; for he can't except a thing whith does not belong to him, 5 Rep. 
12. b. in the gth reſolution in Saunder's caſe, cites it as adjudged Paſch. 28 Eliz, C. B. Foſter & 
Myles v. Spencer & Bord,—Cro. E. 17. pl. 10. Paſch. 25 Eliz. C. B. S. C. by the name of Foſter 
& al. v. Spooner & Aford; and at the end ſays, Nota 5 Rep. 12. cites it to be adjudged that the 
— was void, and that waſte lay againſt the aſſignee; but ſays, ſee Cokes Entries 695. the 
whole record of the caſe, but no judgment.— 13 Rep. 60. in Sir Allan Percie's caſe, cites Sanders's 
caſe, and affirmed it for good law ; for the aſſignment being of the whole term, he could not except 


trees, &c. which he had only as things aunexed to the land, and ſo could nat have them when he 
34-4 ; L 3 deparied 
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rted with all his intereſt; nor could he take them for reparations, or otherwiſe, But when 
leſſec for lite leaſes for years, excepting the timber-trees, they remain ſtill annexed to the freehold, 
—Cro. E 683. pl. 15. Trin. 41 Eliz. C. B. in caſe of Saunders v. Norwood, cites the ſaid caſe of 28 
Eliz. to have be-n adjudged, —S. C. cited by Doderidge J. 2 Bulſt. 6. 8. in caſe of Billingſley v. 
Herſey, as adjudged. —Le. 48. pl. 62. Lewknor v. Ford, ſeems to be S. C. and Windham aud An- 
derſon held the exception meerly void; but Rhodes and Periam J. held, that as to the fruits of the 
trees, ſhovelers. &c. ſuch exception is good; but the book ſays, that the caſe was adjudged upon 
another point in the pleading, ſo as the matter in law came not to judgment.—4 Le. 16g. pl. 269. 
Sir Richard Lewknor's caſe, S. C. Periam J. conceived ſuch an exception might be good as ie 
frun-trees ; the caſe was adjourned. —Ibid. 229. pl. 362. S. C. adjourned; but Periam J. thought 
that oe * trees, or other fruit trees, exception would be good. —Godb. 114. pl. 136. S. C. 
accordingly. 
Co if tenant in tail after poſſeſſion, grants his eſtate reſerving trees, it is void; but if he leaſe for 
life, it is good. Per Jones. Lat. 270. Mich. 2 Car. in caſe of Sacheverel v. Dale. 


— [13. If leſſee for years grants totum flatum & intereſſe ſuum, re- 


Fol. 455. ſerving medietatem inde for his life; this is a void reſervation, be- 


The Go Cauſe repugnant. Tr. 2 Ja. B. agreed.] 
reſolved, 1ſt. That the exception of the moiety is repugnant and void. adly, That though the 


0 


exception was only for lite, yet it is void, becauſe the grantee has not any certainty left to him, but 
only a piſibility. Otherwile, ® it the exception had been but for 2 or 3 years; and judgment was 


* 


ven accordingly. D. 264. Marg. pl. 19. citcs Trin. 3 Jac. C. B. Miller v. Pratt. 
Esel“ . 2 
[14. So if a man grants to another all his term, ſaving that he 
bimſelf will have it during his life; this is a void exception. Tr. 
3 Ja. B. Per Warburton ſaid to be fo adjudged.] | 
15. Leaſe of land reſerving the herbage, is void. Arg. Lat. 269. 
Cites 33 H. 6. 28. | 3 
16. A leaſe was made by theſe words, tatum manerium de A. 
cum ſui; pertinentiis, ut in domibus, terris arabilibus, pratis, paſcuis, 
uris ad ditlum manerium pertinen. ſeu ſpectan (advocatione eccle- 
fie ibidem, read. aſſiſæ, wardis, maritagiis, relevits, eſcaetts, heri- 


atis, perquiſitis curiæ, boſcis & aquis dico maneris pertinen. except“ 


& reſervat') And the habend* in the deed was only, (dictum 
manerium, cum omnibus ſuis pertinentiis) without ſaying any 
thing de cæteris præmiſſis. Bromley held the exception of the 
advowſon, lands, rents of aſſiſe void, and that all the ſervices of 
the manor paſſed, inaſmuch as it is part of the ſubſtance of the 
manor, and the leaſe is manerio ſpectant'. And he further argued 
that all the land which was in groſs, beſides the faid manor, was 
compriſed in the habendum per nomen manerii, &c. For it may 
be known per nomen manerii, &. Dy. 96. b. pl. 63. Hill. 1 

Mar. Clifford & Warner v. Moon. 
17. If a man ſhould bargain and ſell all his land, except ſuch as 
be ſhould after deviſe; this is repugnant, becauſe the grant is to 
take effect from the making the indenture; beſides, ſuch an ex- 
ception undoeth the whole grant, or puts it in his power to revoke 
all; and is therefore void. Per Hobart Ch. J. Hob. 72. pl. 84- 

in caſe of Sherley v. Wood. 

Hob. 1% 18. A leaſe was made of the manor of H. except the courts and 
2 1 5 perquiſites of courts. Reſolved that the exception was void as to 
— Rot. the courts, but good as to the perquiſites. Mo. 870. pl. 1208. 
2 Browne v. Goldſmith, | 
= whole Court, that the exception of the courts, &c. was void ; becauſe the manor being granted 
by that name, could not be recalled; and a manor could not be without a court.—sS. P. Per 


Coke, Dy. 95. b. pl. 43. Marg. —Leaſe of a manor, except court” leett, is good, but not pc 10 
NT | c 


aan. r e 


OE. Oh wad 


B. in Fi excepting all trees upon the land : but that His wife 


Reſervation. 


eourt baron. D. 288. b. Nang: pl. 54. cites M. g Jac. B. R. Scrogg's caſe, And covenant that 


leſſor ſhall hold courts, is void. Ibid. cites Wheeler's caſe. 


130 


The Lord North demiſed a maner {excepting the court baron } and perquiſites, &c. The exception 
was found void in law, and the tenant Lady Dacres, would rot make ſuit to the court kept by the 
Lord North; but the Lord Keeper Puckering, aſſiſted with ſome judges, decreed her to make ſun; 


for that it was plainly ſo intended. Cary's Rep, 25. Lord North v. Lady Dacres. 


You may pare away as much of the demeſnes, or ſervices, or both, as you will, but you muſt 
leave it ſtill a manor, having ſome dJeme/res, ſome ſervices, and a court, This is, when what you 
have is a true manor, ſuch as hath botu demeſnes and ſervices; for though a manor may ſtand and 


ob. 170, pl. 125. Hill. 12 Jac, Rot. 827, Stukely v. Butler. 


19. But it was reſolved that in caſe of the king, the exception 
would be good for the courts themſelves, Mo. 870. pl. 1208. 
Browne v. Goldſmith. | 
20. Leaſe of a parſonage, excepting the glebe, is void. D. 264. 
b. Marg. pl. 40. cites Hill. 19 Jac. C. B. Maydew v. Yeakley. 
21. A. in conſideration of natural love, &c. and for the eſtabliſh- 


ing a jointure to his wife covenants to ſtand ſciſed to the uſe of him- 


ſelf for life, remainder to his wife for life, and after to his % tot 
a 
have the lopping and topping of the trees. B. cuts 5 oaks upon the 
premiſſes ; B. cannot cut though he leaves ſufficient for the wife, 
who may lop timber trees. Reſolved Jo. 376. Hill. 11 Car. B. R. 
Tregonel v. Rives. | | 
22. A nfo his ſon of a manor upon marriage in tail except 
and reſerving Black and White- Acre to himſelf for life, babend ex- 
cept before excepted to his ſon in tail, &c. Queſtion was, if the ex- 
ception is void, and * if the words to himſelf for life are void. Upon 
the 2d argument, Keeling, Rainsford, and Morton inclined that 
the exception was not void, but that the words (to himſelf for life) 
are void, and the exception generally excepted Black and White- 
Acre out of the conveyance. But Twiſden contra, held the ex- 
ception was totally void. Lev. 287. Paſch. 22 Car. 2. B. R. 
Wilſon v. Armorer, | 
whole fee; but Twiſden held, that it was wholly void, becauſe one ſentence.—Ibid 


2 by that name, that is but ur, yet your grant ſhall be taken as the thing is that you grant. 


Hob. 108. 
pl. 131. S. 
C. and S. P. 


Cro. C. 437. 
pl. 7. by the 
name of 
Tregmiel 
& Ux. Vs 


Reeve, ac- 


cordingly, 


*[ 131] 
Vent. 78. 
Paſch. 22. 
Car. 2. B. 
R. adjorna- 
tur.— I bid. 
87. Trin. 22 
Cars. . 
Three juſ- 
tices held 
the Excep- 
tion good 
ſor the 

. 106, S. . 


Mich. 22 Car. 2. ſays it was adjudged, that they did deſcend, either for that the exception was 
good; though the latter part of the ſentence (viz.) for the life of the feoffor only, was void, and 
therefore to be rejected ; or, if the whole exception was void, becauſe one intire hare yet they 
all agreed that there was no uſe limited of thoſe 2 cloſes which were intended to be excepted; for 
the uſe was limited of the manor exceptis præexceptis, which excluded the 2 acres; for although 
there were not ſufficient words to except them, yet there was enough to declare the intention of 
the feoffor to be ſo. — Raym. 207. Mich. 22 Car, 2. B. R. S. C. ſays, that after a: gument 
at the bar ſeveral times, judgment was delivered by Mr. Juſtice Twiſden in the name of the other 
judges, for the plaintiff, that the 2 cloſes did deſcend, wherein theſe points were propoſed, 1. whe- 
ther the exception of theſe 2 cloſes for his life only, be a good exception? and reſolved a void ex- 
ception, becauſe contrary to the rules of law to have a-livery operate in futuro, otherwiſe perbaps 
it had been if the exception had been for years only. 2, Whether in this caſe the exception be all 


good, or all void? and as to this point ſome of the judges differed. And judgment was given for 


the plaintiff, cites D. 264. b. pl. 40. 1 And. 32. pl. 129. 
23. Grant of advawſon, excepting the preſentation for _ 4 the 


grantor is wholly void. 3 Salk. 157. in the caſe of Wilſon v. 
Armorer, | 
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— 


( as ſball be ſaid to be excepted. 


By the ex- [I. I. a man leaſes land for life except all great wood, ſcil. oak, 
ate 1 aſh, and crab-trees, and ſuch lite; the foil is not excepted 
excepted. thereby, but only the trees, and ſo much as is ſufficient to ſuſtain 


Oro. J. 459- the trees; for by 1 pe he has explained himſelf what woods 


„ he intends. P. and Tr. 15 Ja. B. R. between Smith and Bowles; 
—3 Bulf. this was a queſtion but not reſolved.] 

290. Paſch. 

25 Jac. S. C. accordingly. 


Ifaman [. If a man leaſes a manor except all words and underwoods 
feaſer bis growing, or being upon the manor, by this exception the ſoil itſelf is 


3 excepted; for the words (growing or being upon the manor) are 


woods and but ſurpluſage; for the law implies ſo much of itſelf, Co. 5. 
4 by ® Ives's caſe. 11. Reſolved and adjudged.] 
this the ſoi of the wood is excepted. Per Baldwin Ch. J. of C. B. Fitzh. J. and Knightley and 
Mart. ſerjeants. Contra Spil. and W. Coningſ. J. Br. Refervation, pl. 39. cites 33 H. 8. 
S. P. And in a præcipe of the manor a forepriſe ought to be made of ſo many acres of wood: 
but in ſuch caſe, if 1 except all my trees growing out of any woed, but upon land or paſture, this does 
not except the ſoil, but thereby ſufficient nutriment only is reſerved out of the land to ſuſtain the 
growth of the trees, and without which they cannot ſubſiſt: but if the leſſor with leſſce's licence 
grubs them up, then the leſſee ſhall have the ſoil. 11 Rep. 49. b. in Liſord's caſe. 

„ Cro. E. 321. Mich. 38 & 39 Eliz. C. B. Ive v. Sams. S. C.————A. was ſeiſed of the 
manor of W. of which the frith- cloſe was parcel, and demiſed the ſaid manor to the defendant for 

ars, excepting all woods and trees, &c. and covenanted with the leſſee, that he might take hedge- 
tho! and fire-boot ſuper dicta præ miſſa: adjudged, that by the exception, the wood and foil of the 
' frith-cloſe was excepted, and the covenant to take fire-boot ſuper premiſla prædicta ſhall be in- 
tended ſuch things as were demiſed, and nothing more. Le. 116. pl. 1 58. Trin. go Eliz. B. R. 
Cage v» Paxlin. But where one let a tenement, a cloſe whereof was a woed, and commonly 
' known by the name of a wood, and in the leaſe was an exception of all ſaleable woods now growing, 
or which ſpall grow hereafter, which bave been ſold by the lord of the premiſſes with tree entry, 
egreſs, and regrets, for felling, — and carrying off the ſame at all times convenient ; and 
whether the foil of the wood was paſſed hereby, was the queſtion, and reſolved by all the juſtices 
clearly, that in this caſe the foil was not excepted, but paſſed to the leſſce. Cro. J. 524. pl. 11. 


- 


Hill. Jac. B. R. Pincomb v. Thomas. 


II 132 ] [3- If a man leaſes a manor except woods, renderwoods, . 
A difference and headgroves, which now be, or at any time hereafter ſhall be 
was taken ſtanding and growing in and upon the premiſſes, with free ingreſs, 
perwecn the egreſs, and regreſs into the ſame, to cut and carry them away, fo as 


exception 


of wood and the leſſee leave ſufficient fireboot, and all other boots, naming them 
 wnderwood, in particular; and the leſſee covenants to make the hedges of all 
anc the er. the premiſſes, except if the leſſor ſhall make new coppices that the 


ception of 


' rimbey trees, leſſee ſhall not be bound to make hedges of them. By this ex- 
and that by ception the ſoil of 20 acres of coppice is excepted, though within the 


BY 1 manor there are other trees growing ſparſim upon the manor be- 


cluded, but fides this coppice ; for ſo the intent appears by the covenant, and 
e by oe the words (ſtanding and growing, &c.) are not material, and 
ue by the reſervation of . egreſs, &c. is intended that he fhall 


ſo much : a 
only as is have ingreſs and egreſs Into the manor to come at it. Tr. 16 


ſufficient Ja. B. R. between Whiſtler and Parſlee. Adjudged upon a ſpe- 
for the ve. cial verdict.) * 


getature 
nad growing of the trees excepted, Cro. J. 487. Whiſtler v. Paſlow,———Poph. 146. S. C. ac- 
cordingly, aud by the reſetving of a coppice the foil itſelf is reſerved ; for by Montague that which 

| is 
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is reſerved is not Jemiſed. Croke 9 agreed, and ſaid, the difference was good between wood and 


trees; for by the excepting of wood the ſoil itſelf is excepted, otherwiſe of trees, and Haughton 
agreed that the ſoil itſelf is excepted in this caſe, and ſo it was adjudged. S. C. by name of Hide v. 
Whiſtler, The land ſhall be ſaid to be excepted as a ſervant io the trees for their nouriſh- 
ment, and not otherwiſe, fo that if the leſſor ſells them, he has no farther to do with the land, but 


the leſſee ſhall have it, Per Walmſley J. Godb. 117. pl. 136. in the caſe of Lewknor v. Ford. 


By leaſe of a manor except wood and underwood, lo much as is known by the name of wood, 
and ſo uſed, and the ſoil under it, is excepted ; but if it be wood not growing together, but head- 


groves, there the ſoil is not excepted, nor the herbage, Agreed by all the juſtices in C. B. 
Trin. 8 Eliz. Dal. 11. 


[4. If a man grants all his piſcary from ſuch a place to ſuch a — — 


place, &c. Salvo flagno molendini ſui from ſuch a e which is 2 cles. G 
between the places before- mentioned in the grant. By this ſaving, and fays, 
the piſcary is not ſaved, but only the courſe of the water to the that by 

mill, and all neceſſary things thereto ; for this appears to be the [995 af 
intent. 34 Aſſ. 11. adjudged. ] | plaintiff re- 


covered 


ſeiſin of the piſcary ; for 25 this ſalvo nothing is reſerved but the ſoil of the fream, the franktenement 


of it and the water to the mill to run, flow, and reflow to the mill, and by this the piſcary in it is 
not reſerved ; for the grantee may have piſcary there, though the leſſor had the ſoil and the water. 
And ſo ſee that it is not like to the caſe in 14 H. 8. 1. of excepting the trees, the herns which breed 
therein are excepted. — Aud per Skipw. and Wich. if he had granted as above, preter flag 
meum molindini mei, by this the piſcary is excepted and reſerved, Ibid, 


. n leaſed for years reſeruing the great trees, and therefore A leaſe was 
e uu 3 * OS ? g made of a 


per Marten clearly, the 55 cannot cut the little branches growing not ex 
upon the great trees, but Bab. contra, and took exception between cept all 
exceptis & reſervatis ; but Marten ſaid, that it was all one, and manner of 


ſo is the caſe in anno 14 H, 8, infra, Br. Reſervation, pl. 1. cites ponent. 4M 
3.H, 6. 45. | * great woodr. 
The queſ- 


tion was, if a wood of go acres, part of the manor leaſed paſſed by thoſe words ſo as the tenant 
ſhall have the under wood of it and the herbage. Per g juſtices he ſhall. D. 79. pl. 48. Hill. 
6 & 7 E. 6. Anon. 
An exception was of timber trees, ſaving that his wife may bave and take the ſhrowds and loppings 
of them. In this calc all the loppings ate reſerved, and the grantee may cut down and fell at her 
leaſure, and ſo the heir of the grantor cannot cut any trees, Cro. C. 437. pl. 7. Hill. 21 Car. 
R. Tregmiell v. Reeve. 
7 years, notwithſtanding the trees are excepted, has liberty to take the ſhrowds and to 
for fire-boot ; but if he cuts any trees it ſhall be waſte as well for the loppings as for the body of 
tree, Per Hobert Ch. J. & tot, Cur. without queſtion, Noy. 29. Ld. Rich. v. Makepeace. 


6. A man leaſed his park, except woods and underwoods;, and 5. P. And 


herns breed in the woods, and therefore the leſſor ſhall have them; e cone 
for by the excepting of the woods, all which breed in them is alſo and take 


excepted. Br. Reſervation, pl. 3o. cites 14 H. 8. 1. O_— 


but the leſſee ſhall have the ſoil and mines in it and quarry. Br. Exception, pl. 3. cites S. C. 
And by the exception of the thing, as mines, quarry, &c. it is implied in the law that be may enter, and 
eut or dig; for he cannot otherwiſe come at the thing excepted, Ibid. Br. Treſpaſs, 
pl. 167. cites S. C. . 


7. So of the fruit of the wood, as acorns, crabs, &c. and the neſts C 133 


in them. Br . Reſer vation, pl. 30. cites 14 H. 8. 1. But the te- 
nant hall 


-  bave conies, and partridges, &c. which do not cone by reaſon of the weed, Bri Exception, pl. 8. 


cites S. C. 


8. But 


L 


. a AAR et AG BIS UE te a erate RA 


wh. 4 

wt tea vs * 

ID Los RES N 
+ 


. 


3 


e — eee 
rn 


Lo 


1 


. 


x. 


nn 


e TS 6 N * s 
DE ee ei ! MV 
— 


PI 


Go Rd Ede 


ar) 2 s — FAIT, 


ys NT 


ae ro 
- po 


— 
nnn 


e ec 
We Conor ce he N 


n 


- 2 . 


vt BE ie 32 


* Ms 


* 
= —— 


133 Reſervatfort. 


'$.P.Br.Ex- 8. But apple-trees are not excepted by this term woods and 


* "x {2A Per Brudnel. Br. Reſervation, pl. 30. cites 14 


S.P. Br. En- g. And by him by reſervation of pond and wear, the leſſor ſhall 
— 1 he 5 and fowl in it. Br. Reſervation, pl. 30. cites 14 
S. F. Aud by 10. And by this reſervation of the warren he ſhall have the 
—— beaſts and fowl of the warren. Br. Reſervation, pl. 30. cites 
lawfully 14 H. 8. 1. | | 
— wane law gives him a mean to come at the thing excepted; as exception of a ſtaple, he 
ſhall have free cel and regreſs to it. Br. Exception, =” 2. cites 8. C. OY 


There is a II. A. leaſed his manor of D. for years, reſerving the wood and 
2 — underwood. Pele, _ 2 2 the ſoil and 
and an ox. land where the wood grew, were not reſerved ; but he agreed, that 
tien; for if A. had made a grant of his wood, and made livery, the foil, where 
hes bis the wood grew, had paſſed. But when it is not reſerved by the 
wood, the name of acres, it ſeems that the leſſee ſhall have the profit of the 
foil thereby herbage, but that it was good to be adviſed upon this caſe till 


pas; but another term. D. 19. pl. 110, 111. Trin. 28 H. 8. Anon. 


where 2 
man leaſes a manor except the wood, the ſoil is not excepted per Brudnel, Br. Diſſeiſin, pl. 13. 
"tes 14 H. 8 2. | 5 


12. Leaſe of a manor, proviſa that the leaſe ſhall not extend to 
Green-acre. Green-acre does not paſs, but is excepted by thoſe 
words. And. 305. pl. 314. Mich. 36 & 37 Eliz. in Throg- 
morton's caſe. | 
13. A leaſe is made of lands, excepting fimber-tuaods and under- 
; it was queſtioned whether trees growing ſparſim in hedge- 
rows and paſtures, did paſs; and difference was taken between 
timber wood being one word, and timber woods being ſeveral 
words, (though it be arbor dum creſcit, lignum dum creſcere 
neſcit) yet in common ſpeech that is faid timber, which is fit to 
make timber. Then it was moved who ſhould have the lops and 
fruit of them, and the ſoil after the cutting of them down, and alfo 
the ſoil after the under woods; and as to that a difference was 
taken, where the words are generally, all woods, and where they 
are, his words growing. Godb. 98. pl. 113. Mich. 28. 29. 

El. C. B. Anon. - 
@w.209. 14. A. leafed to B. a rectory for years, excepting the manſion- 
1 — 9 ie. Bouſe of the rectory, ſaving to the leſſee the chamber in queſtion; 
cordingly. here is an exception out of an exception, which is good enough, and 
——D-:264. ſhall make it paſs by force of the leaſe ; for this exception, or 
15. EE. faving the thing excepted, is as if it had never been let; ſo a 
Eited ac- faving out of a ſaving makes it as if it had never been excepted, and 
eordingly. then it paſſed by force of the leaſe at firſt. - Cro. E. 372. pl. 19. 
Hill. 37 Eliz. B. R. Leigh v. Shaw. 


| tog 
that the . Ni: 
edifices and buildings, except one houſe called the new houſe, for the 
houſe 
— —_ of the plaintiff's father, and the plaintiff himſelf, _"_ 
futely en- | er 


their wives and families to live in, if they pleaſe, but not to be let por 4 I 


to any other perſon whatſoc ver, and at all times when they ſhould 3g 
not live there, to be uſed by the defendant, to have and to hold the that de. 
premiſſes before demiſed, (except as before excepted) to the de- ee wag 
fendant for 7 years, &c. Per Cur. the new houſe is excepted, and u an 
7.7 7 F i | at will, and 
the defendant is tena t at will, Carth. 202, 203. Hill, 3 W. & M. the new 
B. R. Cudlip v. Rundle. bdouſe ex- 
; preſsly ex- 
ecpied. Show. 310. S. C ard held that the new houſe was excepted. —q Mod. 9. S. C. 


ſays, the Court meking ſome doubt upon the iſt argument, whether this was a tenancy at“ will by 
the ſubſequeu. words? ont of the juſtices being of pinion, that the defendant could not be tenant 


at will, becauſe the plaintiff muſt have been nonſuited if he had not proved a demiſe for 7 years 


therefore time was taken to conlider of it; and after wards inHillary Term 4 Will. Judgment;was 
given that the defendant was tenant at will, and no more; that this could not be a leaſe for 7 years, 
becouſec it wes at the pleaſure of the leſſor when and how long the defendant ſhould enjoy it; and 
therefore it was held, that the new houſ- was abſolutely excepted out of the demiſe, and it was 
ſuch an exceptiou which was not qualified by the ſubſequent words being fully excepted before. 


[134]* 


(W) Exception. In what Caſes T hings excepted in see Manor ; 
Leaſes, &c. thall paſs by Grant, &c. of the Fee, 6&9” 


I. 8 Simon Bennet deviſed all the coppices and wood-grounds, 

and all and fingular the premiſſes, and all wands and under- 
woods (except timber trees) to his wife for life, and after her death 
limited the ſame, with the timber trees, to truſtees, that they for 2 
gears ſhould pay the profits of the premiſſis to the plaintiff, and they 
to beſtow 2 in building the college, and after limited the re- 


verſion and fee ſimple of the premiſſes to the plaintiff and their ſuc- 


ceſſors for ever (the ſaid woods, underwoods, and timber-trees ex- 
cepted.) Now the queſtion is, as the exception is made of the 
woods, underwoods, and timber-trees, whether the ſoil is not ex- 
cepted alſo from the plaintiff? This Court is clear of opinion, 
that the intent of Sir Simon was, that the whole, as well the ſoil as 
the ſaid woods, underwoods, and timber trees, do paſs by the ſaid 
will. Chan. Rep. 134, 135. 15 Car. 1. Magdalen College in 
Oxford v. Crook, b the Ge: 


(X) Exception. Reſervation. In what Caſes Ex- 
ception or Reſervation amounts to a Grant. 


1. ETINUE of charters, by which the father of: the plaintiff, 
4nd F, N. being ſeiſed of 3 acres of land of D. in fee, leaſed 


10 W. M. for life, the remainder to the father of the plaintiff by the 
_ deed in demand, and that IV, M. is dead, and ſo the deed belongs to 


the plaintiff as heir; for his father is dead; and per Cur. the writ 
lies well. And fo ſee, that it is admitted that the reſervation of 
the entife remainder to the one, is good to him, where two were 
ſeiſed in fee; quod mirum! For the fee was never out of the other. 
But in reſervation of rent by two upon their leaſe, reſerving the 
rent to the one, this may be good; but contra of the fee-ſimple of 
the land. Quære: for it may be, that by this livery. far life by the 

one 
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Refſervattott, 


one the remainder to his companion, that it is a good gift of the 
moiety of his fee-ſimple to his companion. Br. — pl. 18. 
cites 38 H. 6. 24. 

2. It was reſolved upon evidence, in an action upon the 5 H. 6. 
of forcible entry, that if A. had made a 1 2 years of Bl. Acre, 
and another of Wh, Acre, and he deviſes all his goods, plate, jewels 
(except the leaſe of Bl. Acre) to J. S. that the leaſe of Wh. Acre 
paſſed by ſuch a deviſe, becauſe the intent appears by the ex- 
ception. Noy. 112. Fitzwilliams v. Fitzwilliams. 5 


FE 135] (V) Exception good. 
Orifaman 1. FF a man leaſe his houſes, excepting his new houſe during the 
ning term, his exception 1s good, but if he except it during his 


term of Iwo . "ogy . g 

— life, it is void. Per Holt Ch. J. 12 Mod. 15. Hill. 3 W. &. M. 
2 Cudlip v. Randall. 

grants his houſes, excepting one of them for /ife, the exception is void ; for his words (during life) 
goalify the exception, and ſhew his intent, that the one houſe ſhall not be excepted during the whole 
term, and ſo is void, which difference appears in Dyer 264. b. 22 Mod. 15. Cudlip v. Randall. 


2. Where the exception does not defeat the grant, nor is con- 
trary to it, it muſt ſtand. 12 Mod. 15. in cafe of Cudlip v. 
Randal, cites D. 264. b. and Hob. 70. | 

3- An exception out of an exception, puts the matter at large. 
12 Mod. 15. in cafe of Cudlip v. Randall. 


(Z) Exception. Good. In reſpet? of the Place 
ö where it is mentioned in 5 © 


Litt. Rep. I. JJ ACEPTIO ſemper ultimo ponenda eft, is a rule. 9 Rep. 
63. Za E 53. a. in — caſe. of | 
Jo. 276. 2. In a covenant to ſtand ſeiſed in fee was an exception of timber- 
—Y c. trees ſaving that the covenantor's wife ſhould have the ſhrouds, 
accord. which was placed after the habendum. It was objected, that the 
ingly. exception of the trees after the limitation of the uſe, was void; for 
as an exception after the eftate limited, is void; ſo after an uſe 1 
ſettled, an exception cannot be of the trees: ſed non allocatur; 
for an exception may well be to ſhew his intent, that they ſnould ; 
not be annexed to the eſtate for life. Cro. C. 437. pl. 7. Hil. « 
11 Car. B. R. Tregmiel & Ux. v. Reeve. | ] 


(A. a) Reſervation. Good. In reſpett of the Thing 
IT reſerved. | a 
Br, Fi 1. | FINE was levied rendering 20 quarters of barley for rent, 
pl. 64. cites A with clauſe of diſtreſs, 1 to oY _ 4 and 
K. 304+ 2 good reſervation, Br. Reiervation, pl. 12. cites 24 E. 3. * 
i 4 


Reſervation; * 135 


2. If the king has a corody of a priory, by reaſon that he is prior 
of the priory, and he grants the patronage, without mentioning the 


corody, yet the corody ſhall paſs, and if he upon the grant reſerves 
the 2 yet this reſervation is void ; for none can ſever it from 


the patronage 3 quod nota; and therefore it ſeems to be incident 
to it. Br. eee pl. 31. cites 26 Aſſ. 53. 


3. One may reſerve by way of rent decimam garbam, or quintam 
garbam, or medietatem granorum. Arg. Mo, 485. pl. 685. in caſe 
of Pigot v. Heron, cites 44 E. 3. fo. | 


4. The rent may as well be in delivery of hens, capons, roſes, [ I 36 ] ; 


ſpurs, bows, ſhafts, horſes, hawks, pepper, cummin, wheat, or other 
profit that lies in render, office, attendance, and ſuch like, as in 
payment of money; but a man upon his feoffment or conveyance 
can not reſerve to him parcel of the annual profits themſelves, as to 
reſerve the veſture or herbage of the land, or the like ; for that 
ſhould be repugnant to the grant, non debet enim eſſe reſervatio 
de proficuis ipſis, quia ea conceduntur, ſed de redditu novo extra 


proficua. Co. Litt. 142. a. | 
5. Reſervation of @ horſe or ox is a good reſervation of rent. 


Mo. 59. pl. 167. Trin. 6 Eliz. Anon, 


(B. a) Good. In reſpect of the Rent reſerved. 
Ancient Rent. 


1. IF a new houſe is erected on the premiſſes, and no new rent is 
reſerved upon it, becauſe of the new houſe, but only the 

former rent, yet the rent is well 2 reſerved. Le. 148. 

pl. 205. Trin. 31 Eliz. B. R. Read v. Naſh. Es 

2. Power to make leaſes rendering antiqum redditum ; he * Lord 
makes leaſe of more land by one acre than was before demiſed, and Mount 2 
he reſerves more rent, and the ſurpluſage of the rent was more than 95. pl. 348. 
the ſurpluſage of the land was worth; yet the leaſe was adjudged Mich. 25 & 
void; becauſe the authority was not perſued. Arg. in Ld. Buck- ot rant 
HURST's CASE. Mo. 494. cites Shephard v. BI # 2 

3. If there are two coparceners, one may demiſe her moiety 
rendering the mozety of the accuſtomable rent. 5 Rep. 6. in 
Ld. Mountjoy's caſe. 

4. Rent reſerved quarterly is now reſerved half yearly, the leaſe 5 Rep. 5. b. 
is void; if filver inſtead of gold; per Ld. Keeper and Trevor may pkg 
Ch. J. 2 Vern. R. 544. in caſe of OrBy v. Monvun, cites 138. S. C. 
Mountjoy's caſe. | —_ 
—— Adjudged a good reſervation in caſe of a leaſe by dean and chapter; for it is for the ovens 
benefit, Cro. J. 76. Bough v. Haynes. | SE 


F. If two farms, formerly let at 100. rent each, are demiſed both 1 Rep. 139- 
at 201, per ann. it is not good; per Ld. Keeper and Trevor Ch. J. "PF 
2 Vern. R. 544. in caſe of Oxy v. Monun, cites Ld. Mount- Mountjoy's 


Ca ſe, 


Joy's caſe, 8. C. cited 

Mod. 250. in caſe of Baggot v. Oughton. Mo. 494. cites Ld. Mov NTJOY's cen, by 

the name of Shepherd v. Blaſball, Mo. 197, Ld. Mountjoy's caſe. Sid. 2 
b ve 
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Relervation. 


Co. C. 9. Owen v. Thomas Apprees. 8. C. cited by Holt Ch. J. C. Eau. Rep. « 
rr 7 J. qu. Rep, 54 


9 


ro. J. 76. 6. In a new leaſe uc heriot was reſerved, as was in a former 
. leaſe; yet good. Mo. 759. cites it adjudged Paſch. 43 Eliz. B. R. 


5 Baugh v. Heynes. 
the ſame | | 


| i= of Paſch. 43 Eliz. though placed there at Trin. g Jac. B. Rin Rep. 37. S. C ; accord- 


ly, by the name of the dean and chapter of Worceſtet's caſe. For it was not a thing annual, 
nor depending on the reut. 
merely caſual. | 


Noy. 110- S. P. in caſe of BAN KES v. Baown; becauſe it is 


Toy. 110. +, Land was always demiſed by copy of Court roll at 108. rent, 
5.6 and now is granted by leaſe 4100 ſame rent, this ſhall be ſaid the an- 
cient accuſtomed rent. Mo. 759. pl. 1050. Paſch. 3 Jac. C. B. 


Banks v. Brown. 


E. 37 ] 8. Demeſnes of a manor were uſually then demiſed, but the 


a 195. cipybold and ſervices not; and notwithſtanding this a leaſe was 
299. Pl. 348. made of all together, reſerving the accuſtomed rent, and adjudged 
27 Ein. void. Cited. Lev. 74. by Croke J. as the caſe of Tanfield v. Fox. 
B. R. S. P. adjudged in Mountjoy's caſe. — 3 Rep. 3. b. S. C. 


2 Jo. 110. A. deviſee of five acres for years, has power to grant leaſes, 
— erving the ancient rent; A. lets the five acres inter alia, and 
S. C. ſays, reſerves the ancient rent upon the whole; but it was ſaid, re- 
chat it being ſerving proinde the rent of 68. a year, and avers the ancient rent to 
ned, be. 6s. a year. Per Cur. it might be intended, that the inter alia 


ancient rent Might comprehend nothing but ſuch things out of which a rent 


| was not re- could be reſerved, and then the rent reſerved was reſerved only for 


e the five acres; however the proinde might be referred l 
rent reſery- to the five acres only, and not to the inter alia; and that a diſti 
ed, — — reſervation of the ancient rent might be for the 5 acres; and ſo 
Ats be che Judgment was given for the plaintiff. Vent. 338. Paſch. 31 
ancient rent Car. 2. B. R. 339. Trin. 31 Car. 2. How v. Whitfield. 
the five 7 

acres is reſerved for the five acres, and the (inter alia) which were demiſed with them, and that 
the Court thought this a good exception; but that the defendant perceiving the opinion of the 
Court, as to [another point which was] the grand point, conſented upon payment of coſts, that 
judgment ſhould be given for the plaintiff, and that ſo it was. 
name of WuirrizTD v. How, ſays, this exception was waived, 


The caſe 10. Leaſe of tythes was held good without reſerving any rent, 
38 yet the power was to reſerve rent; cited per Holt Ch. J. 
made ef 5 Mod. 382. in caſe of WINTER v. Lovepay, as the caſe of 
aud and Walker v. Webb. 27 & 28 Car, 2. | | 


of Baggot v. Oughton. 
G. Equ. 11. The laft rent before the creation of the power is to be deemed 


Rep. 53- the ancient rent; per Holt Ch. J. 2 Vern. 543. in the caſe of 
[ak ek. x, Orby v. Ld. Mcehun. J 345: 
Fes 


is. Hard, 323. 


| | 134, Whey 


2 Show. 37» pl. 43+ S. * by | 
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12. Where power is given to make leaſes of lands for 21 years, After the 
- ks | . death of 
reſerving the rents which were thereon reſerved at the time of pra Ch. 


making the deed, in ſuch caſe, the lands demiſable by that power the caſe 
muſt be lands then in leaſe, on which ſome rent was reſerved, 8982 f 
8 Mod. 253. Baggot v. Oughton,——and cites Vaugh. 35. OE | 
ed; and per tot. Cur. the leaſe of the manſion houſe and demeſnes, on which no rent was re- | 
33 was void, aud decreed accordingly per Ld. Parker C. and affirmed in the Houſe of Lords. 239% 
8 Mod, 881. | | | i 


— 9 


Ac 29S ů— ͤ —ꝶ41Tüh6 242 


— pero nos 


4 
3 +5; 


e. a) Good. In reſpe& of the Manner; and awho | 1 { 


| | | reſerves 1 11 

rent, and aſter makes indenture of this leaſe, and therein reſerves rent; this is a good reſervation, and 4 | p 

ſo the reſervation good in the one caſe, and the other, per Fineux; guere, and alſo, that where the 458 

leaſe is by“ parol, and after is made by indentute, if his be not a ſurrender; and quzre, if it be 1 

not intended that the leaſe by parol is no other than a communication, when this is made after by 1 
indenture; et nota bene. Ibid. | | 3 

| [138] - il 


| 
/ 
Hall have the Rent. 1 | 
[7 i þ 
ö | | vl bly 
I, I a man leaſes his land for years by parol, reſerving rent, and Ad if he 1 
. CEP . teaſes his 1 
after makes theres an indenture, without mentioning any rent; J for 1 
yet this is a good reſervation. Br. Reſervarion, pl. 17. Cites years &y 1 
21 H. 5. 3. Per Fineux Ch. ). Parol, and 1 


2. It is holden in our books, that if a man makes a feoffinent in 
fee, reſerving a rent of 4os. to the feoffor fo term of his life, and 
after by deceaſe a pound of cummin to his heirs ; that this is good. 

70. Litt. 213. b. | | 

3. A feoffment was made by A. to B. reſerving a rent to A; © | 
end his heirs, habend to B. and his heirs, Adjudged good enough, W 1 
though placed before the habend' it being by indenture, and the i 
law will marſhal it according to the intent. Cited Arg. Cro. 4 
E. 345. as adjudged 22 Eliz. in the caſe of Hare v. Barton. . in 

4. If lord of a copyho/d manor grants a copyhold eſtate in fee, Noy. 58. 1 
rendering to the ſaid lord 20s. and doing ſervices due, the heir ſhall p52 - it 
have the rent. D. 45. Marg. pl. 1. cites P. 38 Eliz. B. R. nord Pm 381 
Criſp v. Frein. 1 Mo. 350. 1 

is not 8. PN. 0 0 fl. 90 f. Cl”. Mo 


a 


e 1 


_ — — 


5. Abbot and covent leaſed to M. for 120 rendering Cro.E.8oz. - 8 
J annually, during the term, to the ſaid abbot and covent, or his 22 Ii! 
ſucceſſors, 81. at Michaelmas and Lady day by equal portions, &c. E.8e. Pain Ii 

a Reſolved, that the reſervation in the disjun#tve is good, by reaſon v- Malory. {i 
. of the firſt words (rendering annually during the term) and the — 2 11 
4 words ſubſequent ought to have ſuch interpretation as not to con- natur. {if 
| found the precedent, but that all may be conſiſtent and anſwer the Bt if a 19 

1 intention of the parties; and that rendering rent annually during 7 100 
f the term to one (and) his ſucceſſors, and rendering rent during i» fee, re. 
the term to one (or) his ſucceſſors are all one; and the words ferving = | 190 
(and) and (or) are words of explanation, viz. to direct the leſſee „ 5 beirn, 4151 
| | whom it is good to 1. 


; 4938 


. 
. 
$ 
p 
5 
$ 


„„ „* 


Mod. 76. 
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him for life, whom to pay the rent to during the term. 5 Rep. 111. b. 112. a. 
1 o Paſch. 43 Eliz. B. R Mallory's caſe. | 

Co. Litt. 214. a.——g Rep. 112. a. in MaLLoay's caſe, S. P. for there want words preced 
Zr 8 


6. Leaſe to A. for 40 years to commence after the expiration 
of the term granted to B. and under the ſame rent as is e in 
the demiſe to B. (who in truth had no demiſe); the term of 40 years 
ſhall commence immediately, but without any rent, becauſe the 
reſervation of ſuch rent as was reſerved in the demiſe to B. who 
had no demiſe, muſt be no reſervation of rent. Per Vaughan Ch. J. 
Vaugh. 73. in the caſe of Row v. Huntington. | 

7. Leaſe was made to hold from Mich. 1661. to Mich. 1668. 
rendering rent half-yearly. There was a demurrer, ſuppoſing the 
words (to Mich. 1688.) made it not to be an entire half year, the 
day being to be excluded, and that it was ſo held in the caſe of 
HumBLE v. FisHER. 1 Cro. 702. But per Cur. *tis true in 
pleading, uſq; tale feſtum will exclude that day ; but in caſe of a 
reſervation the conſtruction is to be governed by the intent. 

Vent. 292. Hill. 27 & 28 Car. 2. B. R. Pigot v. Bridge. 
x Salk. 462. 8. A leaſe at will is made of 2 ſeveral eftates; a reſervation of 
S.C—+ the rent ſecundum ratam is a void reſervation. 2 Vent. 272. 


Hill. 2 & 3. W. & M. C. B. Harris v. Parker. 


8. C.—— 
It is void 
becauſc it would be a means to multiply ations without number for leſſor might bring an action 
of debt every bour, no certain time or day being appointed for payment. Carth. 235. Parker v. 
Harris. Skin. 308. S. C. debated, and that Dolben J. thought the reſervation good, but Holt 
Ch. J. e contra.——But this was in Hil. Term, and Carth. 235. when the judgment was given was 


in Mich. Term following. | : 
5 Rep. 5. b. That it is not good. Ld, Mountjoy's caſe. ——But Co. Liit. 44- b. is, that it is 


This opinion in Co. Litt. ſo contrary to what he reports in 5 Rep. 5. b. in Ld. Mount- 
Joy's caſe, is ſaid to have been taken notice of and cenſured by the Maſter of the Rolls, 21 March, 


2738, in the caſc of Colton v, Hoſkins. 

[139] b 4 

Far. 97. 9. Where ſpecial days of payment are limited by the reddend the 

* rent muſt be computed according to the reddend* and not accord- 
ing to the haben”, and the computation of the rent according to 
the habend” is only where the reddendum is general, viz. yielding 
and payin quarter ly ſo much rent, I1 Salk, 141. Mich. 1 Ann. 
B. R. Tomkins v. Pincent. „ 2 


(D. a) Take. 2 ſhall take by the Reſervation, 
though not within the Wards. ö 


1. FF my father leaſes land, rendering rent, and dies, I ſhall have 
the rent ; for the rent and reverſion is all one, and — arg 
. . the reverſion ; and by grant of the reverſion the rent 8. 
ä er Paſton and Cott. J. And yet it does not appear that the leſſor 
reſerved it to him his heirs. Br. Reſervation, pl. 15. cites 
14 H. 6. 26. 3 
2. Where a man ſeiſed in fee leaſes land for term of years, —— 
a 


dering rent, and does nat ſay, to him and his heirs, yet the heir _ 


s WW WW Hoo vn 


ll 


. Cockin v. Boſwell. 
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baue the rent, by reaſon that the reverſion is deſcended to him, and 
by grant of the reverſion the rent ſhall paſs ; for it is in effect parcel 
of the reverſion. Per Rede Ch. J. which Kingſmill J. took for a 
clear caſe. Br. Reſervation, 2 16. cites 21 H. 7. 25. 
3. Leſſee for years grants hi 
during the term to him and his heirs, No judgment. Het. 76. o fhall 


Hill. 3 Car. C. B. The executors of Tomlin's caſe. — _ 


may diſ- 


train for it, and not the heir. Cro. E. 644. Darrel v. Wilſon. 


4. Tenant in tail makes a leaſe for years, rendering rent to him, 
his heirs and aſſigns, and dies without iſſue, and thereby the eſtate 
tail deſcends upon one that is not heir at law to the leſſor, but heir 
only per formam doni. This is a good leaſe, and ſhall go to the 
heir ſpecial, and not to the heir general. Hard, 89. Paſch. 1657. 
in Scacc, Cother v. Merrick. = 


(E. a) H#ho ſhall have the Rent, in reſpect of their 
Eſtate. 


I, |” wal reſerved to the leſſor and his heirs ſhall go to the 

g lord by eſcheat. Arg. Hard. 89. cites Litt. 348. & 
3 Rep. 23. | 

2. Bargainee by deed inrolled ſhall have the rent due after the Roll. Rep. 
bargain and ſale executed, and before the inrollment. Clayt. 29. #25: 148 


cites Ld. 
Hatton's 
caſe, ——2 Roll. 13. Arg. cites Barker's caſe, 


3. A. ſeiſed in fee grants a leaſe for life to B, ——A. after- | 140 ] 


| wards levies a fine to the uſe of C. for 15 years, and after to the uſe 2 Bulſt 216; 


. in S. C. but this 
of A. for life, with a power to make leaſes for 21 years, or 3 lives in — 8 


poſſeſſion, A. may grant a leaſe during the term for 15 years, but not appear. 

— C. the — for 15 years ſhall have the rent be fo much 

of the term of the 21 years. Cro. J. 347. Paſch. 12 Jac, B. R. 

Fox v. Prickwood. | 5 
4. Baron makes a leaſe for years, rendering rent yearly during Noy. 96. in 

the life of baron and feme. The baron dies. The feme has frank- Moore 

bank by the cuſtom, ſhe ſhall recover the rent, and have it in frank- v. Cosze, 


bank, Palm. 282. in the caſe of Sury v. Cole. Arg. cites Paſch. gong 


4 Jac. C. B. Rot. 112. Hill v. Hill. Arg, Hard. 


5 That the rent ſhall go to the wife who has the reverſion. Mo. 876. pl. 1225. Hills v. 
ills, ſeems to be S. C. but mentions nothing of fraockbank.—— Lat. 265. in the caſe of Cole 
Sury. Arg. cites S. C. ſays, that Coke and Warburton held contra to the other three, that it 


ury 
mould be determined. 


(F. a) How much ſhall be ſaid reſerved. n 


7. RN by tenants in common ſhall not make two If two te- 


rents; ſo that if the reſervation be of 28. and a pound of 2 
Pepper, or a hawk, or a horſe, there Littleton did not think that make x 
0L, XIX. | | M each teaſe rev 


s e/tate, and reſerves a certain rent The execys 
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@cring rent, each of the tindnts in common by their reſervation ſhould have 25. and 


205. it ſhall. a pound of pepper, or 2 hawks, or 2 horſes, &c. by reaſon of their 
Tr” of ſeveral titles in common. Br. Reſervation, pl. 44. cites Lib. 


row. Littleton, cap. Tenants in Common. 
EIV. 1 
in caſe of Smith v. Newſam. 


Yelv. 189. 2. The father made @ leaſe of an houſe, &c. for 21 years, re- 
—— ſerving the yearly rent of 3ol. to be paid at Lady-day and Mi- 
the one chaelmas, by equal portions, if he ſo long lived, and alſo yielding and 
ſeems to be paying after bis death, to his heirs and aſſigns 20 marks ad terminos 
a rranſeript. prædiktat; but did not fay, by equal portions: the heir brought an 
other. action of debt for 20 marks in arrear, for half a year's rent; and 
Bult. 48. upon demurrer to the declaration, it was adjudged againſt him, 
S. ©. but becauſe the words ad terminos prædictos, are only the time of pay- 
differently ment of 20 marks, which are to be paid as the gol. was; and 
Rated, how. though in the clauſe reſerving the rent to the heirs, the words 
ever th* (by equal portions) were omitted, the law will ſupply them. 


pears; and Brownl. 108. Mich. 6. Jac. Smith v. Newſam. 


: judgment 


wes given accordingly for the defendant, quod querens nil capiat per Billam. 


3. A. lets a chamber and a cloſet in it to B. by parol, to hold as 
long. as B. ſhould pleaſe, paying yearly as much as it ſhould be 
reaſonably worth. A. brought debt for the rent, and averred that 
B. held from ſuch a time to ſuch a time, and that for that time it 
was reaſonably worth ſo much ; and judgment was given for the 

/ plaintiff, niſi. Sty. 397. Mich. 1653. Famer v. Lawrence. 


E ] (G. a) How long it ſhall be ſaid to be reſerved. 
3 By the Words. Extent thereof. 


1. We ERE the reverſion is granted for term of. life, the re- 
mainder over to another, and the tertenant furrenders 
rendering rent, ſuch reſervation or render of the rent Hall nat ex- 

tend but only to the firlt grantee for life of the reverſion, and not 
to him in remainder of the reverſton, who 1as party to the acceptance 
7 the ſurrender. Br. Reſervation, pl. 42. cites 19 E. 3. and 
itzh. Surrender, 8. | 
2. If a man /eafes land for life, the remainder over, rendering 
rent, and for default of payment io re-enter, it was agreed that the 
rent 1s reſerved as well upon the remainder as upon the eſtate for 
life ; and therefore it ſeems that the like is of the condition of 
re-entry. Br. Reſervation, pl. 50. cites 29 Af. 17. 

5. P. If le 3. If a leaſe for life be made to A, Remainder over to B. re- 

prong at „ ſerving rent; this rent extends to the remainder, as well as to the 

the remain. eſtate for life. Br. Done, &c. pl. 7. cites 50 E. 3. 21. 

der After the | 

yt yer the tenamt for life. Br. Reſervation, pl. 7. cites 30 E. 3. 33,——— Br, Relation, pl. 3% 

cites 29 Al. 17. - 

4. The 


1 


mn 
9 + 
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4. The barin made a leaſe for years rendering rent, during his 
tiſe and the life of his wife. Adjudged that this is eng the life of 
e ſurvivor of them, Mo. 876. pl. 1225. Hills v. Hills. 


(H. a) Determined. V Here by the Words of Re- 
ſervation the Rent ſhall determine, though the Term 


continues. | 


1. TF there is lord and tenant, and the tenant makes a leaſe for 
1 %%, reſerving rent to him and his aſſigns, and the leſſor 
aſſigns over the reverſion, and dies; the affignee ſhall not have a 
rent after his deceaſe, becauſe the rent determined by his death; 
for it was not reſerved to him, his heirs and aſſigns. Co. 
Litt. 215. b. 
2. If one jointenant makes a leaſe rendering rent, and dies, the 5. P. Arg. 


ſurvivor ſhall not have the rent, yet the leaſe is good. Arg. Roll. as x 


in S. C. cites 


R. 442. Hill. 14 Jac. B. R. in caſe of Smallman v. Agburrough. D.:87.a.— 


S. P. Arg: 


Mo. 139- pl. 281. in Shelly's caſe, cites 2 Eliz, Dyer. 


(I. a) Good. In reſpect of the Reſervor. 


N abbot granted a corady to F. S. for life rendering certain 
corporal ſervices per ann. and after the grantee leaſed it 
again to the abbot for 12 years rendering rent; and a good reſer- 
vation, per Brian, Choke and Littleton ; for it is a good leaſe to 
the abbot by way of retainer; and therefore he ſhall render the 
rent; for he has quid pro quo. Br. Reſervation, pl. 35. cites 


1. 


20 E. 4. 12. 


2. So if a man grants office of /leward to one for term of life, and [ 142 ] 
10l. fee, a robe, and meat and drink, and the grantee leaſes it to the | 
grantor for years rendering rent, the reſervation is good, and the 

ſteward ſhall do the ſervices during the years. Br. Reſervation, 


pl. 35. cites 20 E. 4. 12. 


3. It was doubted if ce/ty que uſe makes a leaſe for years, or ſuch Br. Reſer- 


like, rendering rent, if the reſervation be good, unleſs the demiſe 3 


were by deed indented, by reaſon that he has no reverſion; and 3 H. 2. 5. 
then he cannot reſerve rent, unleſs by deed, which is intended chat the re- 


deed indented, as it ſeems; but it was not adjudged. Br. Re- . 


ſervation, pl. 45. cites 8 H. 7. 9. | K.do.by 
| deed; for 

he has no reverſion, and the feoffor was a ſtranger to the leaſe. Per Brian. Br. Ibid. 
pl. 16. cites 21 H. 3. 25. That the heir ſhall have the rent z per Rede Ch. J. which Kingſmil J. 
denied; for though the ſtatute of King R. warrants all feoffments, leaſe and releaſe, and con- 
fr mation, yet it does not warrant any reſervation ; and if the reſervation be good, it ſhall not go 
to the heir; but Rede contra; and becauſe the ſtatute warrants the leaſe, therefore it warrants all 
dependencies upon it, as reſervation, &c. and by the uſe deſcended to the heir, he ſhall have the 
rent. But Brook ſays, nota, that no reverſion of land is in celty que ule; therefore quære if this 


reſervation þe good. 
| M 2 4. The 
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142 Reſidence. - 
4. The king releaſed the ſervices of his tenant, who held of him to 
pale his park, and reſerved 41. per ann, And it was ſaid that it is 
a void reſervation ; for the king had nothing in the land at the 
time, &c. Br. Reſervation, pl. 49. cites 10 H. 7. 23. 
®* This caſe 5. If leſſee for years aſſigns all his term to come in his leaſe over 
isinno to another, he cannot reſerve a rent; for if he do, ſuch reſervation 
re hook is not good, becauſe the lefſee hath no intereſt in the thing, by 
and hate reaſon of which the rent reſerved ſhall be id; and where there is 
a different no reverſion, there can be no diſtreſs. (Paſch, 24 Car. 1. B. R. 
3 21 April 1648.) In the caſe of * LEeacy AND Davy, upon a 
trial at the bar; but it ſeems debt will lie upon it, as on a con- 
tract, if ſealed by the aſſignee, and that upon the flrſt default. 
L. P. R..99. 


For more of Reſervation in general ſee Grant, Releaſe, Rent, 
| and other Proper Titles. Te 


(A) Non-Refidence. Puniſhable by Statute. And 
4 what ſhall be ſaid Non-Reſidence. 
. 


4 
Lord #3] 1. 21 H. 8. 3 That every ſpiritual "_— pro- 


tells us, 2 c $. 26 
Inſt. 627. 3 55 
That Cardi- Vicarage, ſhall be perſonally reſident, and abiding in, at, and upon 


that be was party that will ſue. 


attainted, but at the parliament holden in 21 H. 8. a law was made againſt non. reſidence, which 
was excellent for that time, but now had need of ſome alterations and additions. 

Note per Cur. upon this ſtatute of non · reſidence, a vicar in a cathedral church is not any vicar 
in fact; and therefore if he has a bencfice, cure, or dignity elſe where, he ought to be reſident there, 
in pain contained in the ſtatute; for he ought to be reſident upon one of his benefices, and ſuch 2 
vicar as above is not any ſuch, &c. Contrary of » wicar of a church parochial, but prebend is a 
benefice; and therefore if he has another benzfice, and is reſident upon the prebend, this is ſuſh- 
cient to excuſe him; for the ſtatute is, that he ſhall be reſident upon one, &c. And quære if a 
lay perſon, who is a prebend, ought to be reſident; for the Patute. ſays, every ſpiritual perſon ; and 
he is no ſpiritual perſon. Br. Action fur le Statute, pl. 2. cites 27 H. B. 10.— hr. Surmiſe, 
pl. 24. cites 27 H. 8. 1, 8. 2 ra it ſeems miſprinted ſor 27 H. 8. 10. pl. 24. ]——lInfor- 
mation pen the fatute non: rcſidence was made againſt an infant of 14 years, who had taken a 
bene ice by licence, and was not a chaplain, but had taken order 0 St, Bennet; ſo that ve 

mig 


might be married if he would. And by g of the juſtices, becauſe he has taken a benefice he is a 
ſpiritual perſon, and within the power of the ſtatute, which ſays, that every ſpiritual perſon bene- 
ficed ſhall be reſident. Br. Sur miſe, pl. 24. cites 27 H. 8. 1. 

In action grounded on this ſtatute, the defendant pleaded in bar, that he was and is a layman, 
and not a clergyman; to which plea the plainuff demurred. 1 Lutw. 138. cites-a MS, of War- 
burton J. 36 H. 8. Chapman qui tam v. Greſham. And the ſerjeant obſerves that ſuch pres 
ſentation is not a meer nullity, but that he is parſon de facto ; and cues D. 292. b. 

In an information upon the ſtatute, &c. the defendant pleaded that he was cbgſen geſpeller of 
St. Paul's London, and was reſident there by reaſon of that dignity ; it was argued, tha: this was 
not a dignity, to excuſe the defendant, and the Civilians divided ſpiritual functions into three de- 
grees, (viz.) 1ſt, A function which hath a juriſdiction, as a biſhop, dean, &c. adly, A ſpiritual ad- 
miniſtration, with a cure, &c. As a parſon of a church, &c. gdly, Such as have neither cure nor 
juriſdiction, as prebendaries, chaplains, &c. and they defined a dignity to be functio eceleſiaſlica 
cum juriſdiftione vel poteſtate conjuncta, and ſo exclude the two laſt degrees from being any 
dignity. And Popham and Clench (the other juſtices being abſent) were of the ſame opinion, that 
it was not a dignity within the ſtatute; but they would adviſe; & adjornatur. And afterwards 
the defendant compounded. Cro. E. 663. pl. 13. Paſch. 41 Eliz. B. R. Boughton v. 
Gouſley,———3 Nelf. Abr. 155. pl. 3. cites Cro. E. 665. BrouGuTon v. GoMERSLEY, 
and ſays, it was adjudged, but the book is as here. 

- The om __ the parſonage houſe to one who lived in it, and kept hoſpitality there, but himſelf 
baving taken a leaſe of the farmhouſe of the manor within the pariſh, be dwelt there, and kept 
boſpitality, and ſerved the cure. Aſter diverſe arguments at the bar, the juſtices were divided in 
opinion whether this was non- reſidence; Popham and Gawdy held that it was not a reſidence ; but 
Clench and Fenner e contra & fic pender. Mo. 540. pl. 712. Mich. ga & 40 Eliz. Goodale v. 
Zutler. Cro. E. 590. pl. 28. S. C. and Gawdy and Popham held, that it was not a refi- 
dence according to the ſtatute, which was made for 3 cauſes. 1ſt, That the cure ſhould be ſerved. 
adly, That the poor ſhould be fed. gdly, That the parſonage-houſe ſhould be upholden and main- 

tained, which laſt cannot be, if the incumbent does not inhabit it. And if the ſtatute ſhouid be 
otherwiſe conſtrued, many inconvenicncies would enſue; for parſons would purchaſe other houſes 
within their pariſhes, and be always reſident upon them, and ſuffer their parſonage-houſes to decay, 
and ſterilitate their glebe land, and meliorate their own poſſeſſions in prejudice of their ſucceſſors, 
And as Gawdy ſaid, the ſtatute which ſays, that he ſhall be reſident upon the benefice, ſhall be 
intended where there can be a refidency; tor he cannot be reſident upon the tithes, nor upon the 
glebe-land, where there is not any houſe; but only his habitation is within his pas ſonage houſe. 
Clench and Fenner e contra; for they held, that if he be reſident within his benefice (Which ex- 
tends to the whole pariſh) it is ſufficient; but if he be reſident upon any other houſe adjoining to 
his pariſh, but not within his pariſh, although he every Sunday and holiday ſerve the cure, yet it is 
not ſufficient, as it was adjudged here in BROWN AND HupsON's caſe. 33 Eliz, And they ſaid, 
that the intent of the ſtatute for his reſidency is, that be ſhould paſcere gregem cibo, exemplo & verbo; 
all which he may do when he is reſident in any part of the pariſh; and the ſtatute is io the diſ- 
junctive, viz. in, at, or upon bis benefice. Et in disjunctivis ſufficit unum eſſæ verum. And it is 
clear, that all the pariſh is his benefice; ſo he is reſident in his benefice; but peradventure he is not 
reſident upon his benefice, unleſs he inhabits within the parſonage-houſe. (But note, the ſtatute is 
in the copulative, ir, at, and upon his Benefice,) The ſtatute alſo cannot intend reſidency upon the 

rſonage-houſe ; for there be divers eee 4s which have not any parſonage- houſe ; but ui may 
be aliened by the former parſon with the conſent of his patron and ordinary, or let out, 10 as his 
ſucceſſor cannot have it; and therefore his reſidency may be in any other houfe within the pariſh, 
Wherefore, &c. And Fenner ſaid, that the Lord Anderſon was clear of his opinion, that it is a 
ſufficient reſidence, if he inhabits within any part of the pariſh, Et adjornatur. Goldſb. 16g, 
S. C. adjornatur. 6 Rep. 21. b. S. C. adjudged that he muſt dwell in the parfonage-houle, 
and not in another houſe, though in the ſame pariſh ; for the ftatute intends not only ſerving the 
cure, but likewiſe maintaining the houſes for his ſucceſſors, as well as for himſelf, that they alſo 
may keep hoſpitality there. 

The parſon dwelt in the town, which was his rectory, ix a houſe of his own, and kept the par- 
2 7 in his own hands, and furniſbed with his own goods, without letting the houſe to any 
perſon. The queſtion was, whether the parſon had hereby incurred the penalty of the ſtatuie 
21 H. 8. 13. This caſe was compounded by the Lord Coke, but he intended this was no reſidence 
within the ſtatute. 2 Brownl. 54; 55. Hill. 8 Jac. 1610. C. B. Canning v. Dr. Newman. 

This ſtatute is a general law, and therefore need not be pleaded, nor any part thereof, Cro. E. 
601. pl. 11. Mich. 39 & 40 Eliz. B. R. in caſe of Armiger v. Holland.. P. [ 1 44 ]* 


Rrownl. 208. Mich. 5 Jac. in caſe of Jennings v. Haithwait. 
Watſ. Comp. Inc. 8vo. 685. c. 37. ſays, he conceives, that although by the ſtatute ot the 21 H. 


8. c. 13. there is no expreſs pioviſon made to excuſe any perſon from. being reſident upon any of 
his benefices, by having been a chaplain to any perſon, after his attendance is determined, nor to 
excuſe other perſons enabled thereby to hold more than one benefice by diſpenſation, yet he that 
is duly qualified and diſpenſed with to hold more than one benefice, if he be duly reſident upon 
any one of his dignities, or “ benefices with cure, is not puniſhable by the ſaid act; becauſe this act 
doth only require, that he ſhall. be reſident in, at, aud upon his dignity, or beneſice, or at one of 


them at the leaſt j ſuch interpretation is to be _ of that act as ſhall make the ſame practicable, 
| 8 that 
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that is, that the liberty and benefit given thereby to perſons qualified by birth, degree, or ſervice, 
for holding more than one benefice, may be enjoyed, which is impoſſible, by reaſon of the ſame 
act, perſons having more benefices than one be reſtrained from being abſent from any one of them 
by the ſpace of 1 month together, or by the ſpace of 2 months to be accounted at ſeveral times in 
any one year. And he ſuppoſes, that if a pluraliſt, though duly reſident upon one of his benefices, 
be puniſhable by this act, for not being reſident hou his other, that a non obſtante had of the king 
will not ſave him from the penalty thereof, becauſe all licenſes and diſpenſations to be non- reſident, 
contrary to the ſaid act, are thereby made void. and of none effect, with a proviſion, that it ſhall be 
lawtul for the king to give licenſes to every of his own chaplains to be non-reſident, but no pro- 
vifion for his licenſing of others. And it is alſo enacted by the ſtat. of x W. & M. Seff. 2. cap. 2. 
declaring the rights and liberties of the ſubjeR, &c. That no diſpenſation by non- obſtante of, 
« or to, any itatute, or any part thereof, ſhall be allowed, but that the ſame ſhall be held void and 
* of none effect, except a diſpenſation be allowed of in ſuch ſtatute, and except in ſuch caſes as 
+ ſhall be ſpecially provided for by one or more bill or bills to be paſſed during this preſent ſeſſion 
« of parliament; and it is alſo declared, that the pretended power of ſuſpending laws, or the ex- 
« ecution of laws by regal authority, without conſent of parliament is illegal.“ But the doctor 
conceives, that if any perſon, having more than one bencfice {eſpecially with cure) by ſufficient diſ- 

nſation be puniſhable (being reſident upon one of them) for not being alſo reſident upon his other, 
| is andy puniſoable in the Ecclefiaftical Court, and as an offender againſt the ecclr/iaftical law, and 
not againit the aforeſaid ſtatute of 21 H. 8. and that chiefly by reaſon of the utual proviſo in the 
archbifſbop's diſpenſation to hold 2 beneficer with cure, which he there recites. It may be a queſtion, 
Whether &i/b9ps. for their being not refident upon their biſhopricks, are puniſhable hy the ſtature of 
21 H. 8. cap. 13. and he conceived that they are not puniſoable thereby, for that the ſaid ſtatute 
enjoios reſidence to perſons promoted to any archdeaconry, deanry, or other dignity in any cathedral 
church; which other digmty is to be conſtrued to extend only to dignities of like or inferior nature, 
and not to biſhopricks which are of a ſuperior nature. But though an archbiſhop or biſhop be not 
tied to be reſideni upon his biſhoprick by the ſtatute of 21 H. 8. yet they are thereto ob/iged by the 
ecclefiaftical law. and may be compelled to keep reſidence by eccleftaftical cerſures, And if a 
biſhop old in commendam an archdeaconry, deanry, or like interior eignity, parſonage or vicarage, 
with nis biſhoprick he is puniſheble by the ſaid ſtatute, if according to the ſame he be not reſident 
upon fuck dignity, parſonage, or vicarge, and that though he be conſtantly reſident upon his 
biſhoprick, he ſkz!! not be excuſcd thereby. | 

[One would think it might be juſtly wondered at, that in a Chriſtian country there ſhould be 
any occahon of human laws to of noma! reſidence of clergymen, who have fo ſolemnly taken upon 
them the charge and care of the ſouls of their flock, and of which fo ſtrict au account will one day 
be required of them. Non-refidence, unleſs in very few particular caſes, ſeems utcerly inconſiſtent 
with their ſolemn engagements, and the duties required of them by our moſt holy religion; and it 
may be worth the conſideration of many perſons, who obtain diſpenſations upon principles of 
unereſt and worldly advantages, how far they will be allowed to juſtiſy under them at that great 
day of account. The damnable and damned events of this neglect. as my Lord Coke 2 Inft. 626, 
calls them, are more and more obſeriable almoſt every day, as they contribute to the dreadiul 
increaſe of infideiity and atheiſm, which, there is too great reaſon to fear, will (if not timely te- 
pentcd of] bring down ſevere judgments upon us. 


S. 27. If any perſon obtain at Rome or el{ewhere any diſpenſation 
to be non-reſident contrary to this att, every ſuch perſon, putting in 
execution any ſuch diſpenſation for himſelf, ſhall incur the penalty of 

| — to 2 forfeited and recovered as aboveſuid, and ſuch diſpenſation 
io be void. | h 

2. 33 H. 8. cap. 28. S. 2. Enacts, That the chancellor of the 
dutchy of Lancaſter, and general ſurveyors of the king's lands, the 
treaſurer of the king's chamber, and the groom of the flole, may 

' retain in his houſe, or attendant unto his perſon, one chaplain, 
having one benefice with cure, which may be non-reſident. | 

S. 3. Provided, That the chaplain fhall repair 2 times in every 
year to his cure, and there tarry 8 days at leaſt to viſit and inſtruct 
his cure upon pain to forfeit for every time failing 40s. the one 
moiety to the king, and the other to ſuch as will ſue for the ſame. 

3- 18 Eliz. 11. S. 7. After complaint and ſentence the ordinary 
within 2 months of the ſentence, upon requeſt of one or more church- 
wardens, ſhall grant a ſequeſtration thereof to one or more inha- 
bitant : and upon default in the ordinary every pariſhioner may re- 
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tain his tithes, and the church-wardens may take the profits of the —_ 
lebe, Sc. to be employed to the poor's uſe till ſequeſtration com- 1 
mitted, and then to account te ſuch ſequeſtrators who are to employ " 
ſuch profits according to 13 Hliz. 20. ig 
* 4. In the ſtatute 1 //. & 77. S2fſ. 1. cap. 27. which diſables ; iN 
Popith recuſants to preſent to benefices, and gives the preſentation 155 
to the univerſities, there is a proviſo, that 5 any perſon ſo preſented | 111 
or nominated to any benefice, with cure, ſhall be abſent from the ſame | $35 
above the ſpace of 60 days, that in ſuch caſe the ſaid benefice ſhall be- [ 
come void, i | | 
5. It is a quzre if a parſon may demiſe all his living, becauſe it 0 
may amount to non-reſidence. Per Holt Ch. J. 12 Mod. 236. "1 


Mich. 10 W. 3. Anon. 19 


(B) The fe# of Non-Refidence as to Leaſes, ji 


I. 13 Eliz. cap. 20. NACTS, that uo leaſe to be made of any This was =—_ 
S. 1. E. benefice or eccleſiaſtical promotion with *Judged #- Fl 


eneral 


cure, or any part thereof not imprepriated, fhall endure longer than d; for 100 
while the leſſor ſhall be ordinarily reſident, and ſerving the cure of ſuch though it Ii 


: extends 11 
benefice without abſence above fourſcore days in any one year, but — ji 


every ſuch leaſe immediately upon ſuch abſence, ſhall ceaſe, and the thoſe who 30 
incumbent ſo offending ſhall loſe one year's profit of his benefice, to be have cure of a0 
diſtributed by the ordinary among the poor of the pariſh. — OP v1 
the multiplicity of parſonages and vicarages in England, the judges muſt take notice of it as a Ty 
general law, and er it according to the ſaid ſtatute And fo is the ſtatute of 21 H. 8 tor | | 
non reſidence. Brownl. 208. Mich. 5 Jac. Jennings v. Hathwait. Noy. 124 S. C. by the ; 
name of Jennings's cafe, but obſcurely reported. —Yelv. 106. S. C. ö 
To bring a leaſe within this act it muſi be averred, that the parſon was abſent above 80 days in th 
the ſame year. Goldſh. 154. pl. 82. Jackſon's caſe, —-It muſt be alleged, that he was ablent j it 
80 days, & ultra; for he may be ablent 8» days, and come again in the night of the Both day; ſo | x 
that it muſt be expreſsly alleged. And of that-opinion was the whole Court, Cro. E. 88. pl. 10, 
_ 30 Eliz. B. R. Goſnal v. Kinder march. Mo 436. in the caſe of Robins v. Gerrard 
al Piince, ; i 
A parſon made a leaſe for 21 years, rendering the ancient rent, which was confirmed by the TH 
patron and ordinary; the te aſſigned part of the term to the plaintiff, the parſur died, his ſucceſſor 
entered and made s leaſe to the defendant, ageinſt whom the e brought an action of debt upon 1 
the 11t leaſe; the defendant plcaded the Hatute 1g Eliz. which makes all leaſes void, where the FÞ 
perſon is abſent or not-1chdem for 80 days, &c. And upon a demurrer to this plea, it was ad- 
Judged that the lcaſe was void ; for the ſtatute provides againſt dilapidations, and for the mainte- 
nance of hoſpitality. Co. E. 123. pl. 1. Hill. 31 Eliz, B. R. Mott v. Hales Mo. 270. 
pl. 422. S. C. but the Court was divided; for Wray and Clench held the leaſe void, but Shute and 
Gawdy contra; but becauſe the ſtatute was miſiecited, judgment was given againf} the defendant, 
vent. 245. Trin. 25 Car. 2. B. R. in caſe of Baily v. Murrin. Twiſden J. doubted he- 
ther it were ſo adjudged, becauſe my Lord Coke mentions it no where, ſuppoling fo notable a 
point would not have eſcaped his obſervation, eſpecially in a caſe wherein he was counſel. But 
Hale ſaid, it was adjudged by the opinion of 3 judges; though in Moor it is ſaid, the Court wag 
divided, but it was a hard opinion; and that 38 Eliz., B. R. Mo. * 606. the very point was ad- 
judged contrary,——2 Lev. 62. in the caſe of Bayly v. Munday, S. C. cited.- * Quezre if it 


; ſhould not be (pl. 609.) the caſe of + Robins v. Gerard and Prince. + See (pl. 2.) 
d that by the ſtatute 13 Eliz. cap. 20. of non- reſidency, that if the parſon be 


7 Note by Taufiel 0 ] 

abſent 80 days in a year, although it be a! ſeveral times, (viz.) 10 days at one ume, and 20 days at 

another time, until 80 days, &c. that is Wuhin the ſtatute, by which it has been adjudged, Noy. 

4 my 1 v. Calver. L fuſed the 2 
5 n caſe u an agreement to money for tithes, the de ant confeſſed the agreement, 

5 pPleaded in ke E. Sa. 13 Ei. Lars 5 S 14 Eliz. cap. 11. and Joewed, that 5 faiſan was 

abſent irom his par ſonage by the ſpace of 80 days in one year, &c, The jury found, that he way 


not abſent as alleged by the defendant ; for that he dwelt in another town adjoining, and came con: 


K Rantly to his patiſh church every Sunday, Wedneſday, Friday, and Saturday, and there read divine 
M 4 ſervice; 
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. ſervice ; but that he had © pzrſonage houſe in his pariſh fit for his habitation. Adjudged, that this 
was not ſuch an abſence by the ſpace of 40 days in one year, as to avoid the leaſe within the ſaid 
Hatutes. Bulli. 111, 112. Paſch. 9 Jac. B. R. Shepherd v. Twoulfie.—--—The time of 
abſence which the ſtatute requires to avoid leaſes is 80 days and more, which ought to be one con- 
tinued abſence for 80 days altogether, and at one time. Arg. GC. Equ. Rep. 228. cites Bulft. 111, 
Shevnerd v. Cownlie. But this caſe was denied to be law. P. 12 Geo. G. Equ. R. 229. in 
the caſe of Quilter v. Muſſendine. | | 

All the juſtices were of opinion, that death will not make ſuch a non- reſidence as will avoid « 
teaſe. Vent. 245. Trin. 25 Car. 2. B. R. in the caſe of Bayly v. Murin.——2 Lev. 62. S. P. 
accoicingly in S, C. 


IL 146 ] 2. If an incumbent be inhibited by the ordinary from ſerving 
the cure, and be ejecied out of the parſonage-houſe by the defendant, 
ſo that the abſence from the cure and reſidence be involuntary; a 
leaſe made by him was agreed not to become thereby void. Mo. 
448. pl. 609. Hill. 38 Eliz. Robins v. Gerard and Prince. 

The repor- 3. When a parſon leaſes to his curate, who leaſes over, the ſtatute 

ter adds a does not make the leaſe void by the abſence of the parſon, but by 

1 the abſence of the curate for 40 days. Le. 100. pl. 129. Paſch. 

that by the 30 Eliz. B. R. Saint John v. Petit. 

| atute : 

ö Eliz. monte cannot leaſe, &c. Ibid; 


S. C. cited A parſon made a leaſe for in which were diverſe cove- 

| 4 years, 
Os nants, and after he — 4 non-reſident, by which the indenture 
245. pl. 2. became void, yet he may maintain an action of covenant for a cove- 
as Bylow's nant broken before his non-reſidency. Arg. cited and admitted 
per Wray, Cro. E. 78. to have been adjudged in 26 Eliz. in the 


Cale of Walls v. Cox. 


(C) Haulged. In what Caſes. 


as. 624. 1. 9 E. 2. 8. E 8, that ſuch clerks as attend in the 
OT | king's Jon, if any offend, ſhall be corrected 


isn ancient ang as they be emplo ed 


writ, called by the ordinaries, as others be: howbeit, ſo 
= non _ about the Exchequer, they ſhall not be bound to keep reſidence in their 
Se ang burchen. To this was added by the * king's counſel, + the king 
which ne and his anceſtors, time out of mind, have uſed, that clerks who are 
there 0 employed in his ſervice, during the time they are fo in his ſervice, ſhall 
in the mar. 9798 be compelled to keep reſidence in their benefices ; and ſuch things as 
"og found neceſſary for the king and commonwealth ought not to be ſaid 

gill a 565 prejudicial to the church. 

N. B. 44. (G.)———* The king's counſel is here taken for commune concilium regni, as it is termed 

in origi} writs, and other legal records, and fo it is taken in other acts of parliament and in the 

preambic of this act alſo, where it is ſaid, ac nuper in parliamento noſtio apud Lincoln, &c. coram 

concilts noſtro. &c. 42 Init, bag | 5 

+ This „ranch is general (aud not limited, as the former is, to the rivilege of the Exchequer) | 
but extends to any other ſervice of the ting for the commonwealth, as if he be employed as an em- - 
baſſader into any foreign nation, or the like ſervice of the king, which is pro republica, for the 
common weslth, which ever mult be preferred before the private. 2 Inſt. 624. 

Regula ly perſonal refidence is required of eceleſiaſtical perſons upon the cures ; and to that end, 
by the common law, if he that has a benefice with cure be choſen to an office, as that of bailiff or 
M or the hike ſecular office, he may have the king's wr/t, quod non eligatur in eiclum, &c. 2 

nſt. 623. | | 
Aud the intendment of the common law, It, that a parſon, &c is reſident upon his cure; for in an 
action of debt brought agi J. S. reftorem de D. The defcndant pleaded, that be was _ 
' ran 
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rant, and converſant at B. in another county. And the rule of the book is, that ſeeing the deſendant 4 
denied not that he was rector of the church of D. he ſhall be deemed by law to be demurrant and 389 
converſant there for the cure of ſouls; and therefore the plea was over-ruled. 2 Inſt. 62 3.—8. C. 7 
cited 11 Rep. 70. b. in Magdalen-College's caſe, as Mich. 10 H. 6. 8. Br, Brief, pl. 401. & þ '4 


Fitzh, Brief 268. N 


2. 21 H. 8. 13. S. 28. It is provided that this act of non- reſidence 1 
Hall not extend to any ſpiritual perſon, as ſhall be in the king's ſervice | 
beyond ſea, nor to any ſcholar ab14ing for ſtudy, without fraud or covin | 
at any univerſity within this realm, or without, nor to any chaplain 
of the king or queen's attending and abiding in their houſehold, nor to {18 
any chaplains of the prince or princeſs, or of the king's or queen's 
children, brethren or ſiſters; or of any archbiſhop or biſhop, or of 17 
any ſpiritual or temporal lord, or to a chaplain of any dutcheſs, mar- {i 
chioneſs, 1 viſcounteſs, or baroneſs, or of the lord- chancellor, or 7 
treaſurer of England, of the king's chamberlain, or fteward of his | 147 } 18 
houſehold, the treaſurer and comptroller of the houſehald, or any chap- 1 
lain of the knights of the garter, or of the ch. juſtice of the King's 1 
Bench, warden of the Ports, or of the maſter of the Rolls, nor any = 
chaplain of the king's ſecretary, and dean of the chapel, or almoner, 178 
daily attending and dwelling in any of their NT, during the | 1 
time that any ſuch chaplain ſhall abide and dwell without fraud or 1 ii 
covin in any of the ſaid . eee nor to the maſter of the Rolls, —_ 
dean of the arches, chancellor, or commiſſary of any archbiſhop or v8 
biſhop, nor to as many of the 12. maſters of Chancery, or 12 advocates —_— 
of the arches as be ſpiritual men, during ſuch time as they ſhall occupy 1 
their ſaid offices ; nor to any ſuch ſpiritual perſons as ſhall by injunc- 19 
tion of the lord-chancellor, or the king's council be bound to attend to 14 
anſwer to the law. j 
S. 29. Provided it ſhall be lawful for his majeſty to licence any of | 
his own chaplains to be non-reſident on their benefices. | 
3. 28 H. 8. cap. 13. S. 2. EnaQts, That all ſpiritual perſons to 
any benefice promoted, being above the age of 40 years, (the chancellor, 
vice- chancellor; commiſſary of the univerſities, wardens, deans, pro- 
voſts, and other head-rulers of colleges, halls, and other houſes corporate 
within the univerſities, doctors of the chair, readers of divinity in 10 
the ſchools of divinity, excepted) fhall be reſident upon one of their 1 
benefices, according to the former att 21 H. 8. cap. 13. and no bene 1 
feed perſons being above the age aforeſaid, except before excepted, ſhall 
be excuſed of their non-refidence, for that they be ſtudents within the 11 
unive r/at ies. a 14 
S. 3. Such bene ficed perſons, being under the age of 40 years, re- 1 
fident within the univerſities, ſhall not enjoy the privilege of non- 4 
reſidence, unleſs they be preſent at the ordinary lectures, as well in f 1 
their houſes as in their ſchools, and keep exerciſes according to the — 
atutes, | 4 38 
8 S. 5. This att ſhall not extend to any readers of any publick lec- 2 1 
ture in divinity, lau- civil, phyſict, philoſophy, humanity, or of any _—_— 


— 
— — ws — 

— ——— — — 

* * = - - 


p of the liberal ſciences, or common teachers ef the Hebrew tongue, U ö | 
i Chaldee, or Greek, nor to any perſons above the age of 40 years, i 
, which ſhall reſort to the univerſities to proceed doctors in divinity, q} 


law civil, or phyſick, far the time of their proceeding and * 
: 0 
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of fuch ſermons, diſputations or lectures, which they be bound by the 
flatutes to do. Es | 
Se if the 4. If a biſhop will cite ar compel the king's chaplains, or the 
king's MaP® mafters of the Chancery, which are the king's chaplains, to make 


— ag dean their perfonal reſidence upon their benefices when they are attend- 


A ing in the king's ſervice, they may have a prohibition unto the 
_—_— „ biſhop, &c. and upon the fame an alias, pluries, and attachment; 


ice requires but if they be not attending in the king's ſervice, then the ordinary 
perſonal at- may compel them to make perſonal reſidence upon their benefices. 


tendance F. N. B. 44 (G) 


dence, and the biſhop will compel him to take the deanery, which requires that per ſonal reſidence, 
by ſpiritual cenſures and citations, &c. then he ſhall have a prohibition unto the biſhop. F. N. B. 
44- (G)—- So if the biſhop will amerce the Ang chaplains, and compel them to pay a ceriain ſum 
ot money for non - xeſidence, they ſhall have a prohibition. F. N. B. 44. (G). | 


$. e. cited F. If the patient by advice of his phyſician bona fide removes for 
. better air and for the recovery of his health, it is a good excuſe. 
Trin. 25 © Rep. 21. b. in the caſe of Butler v. Goodale fays it was ſo held 
_— 5 4 in the Exchequer. Trin. 39 Eliz. 

* fc Baily v. Morin. 8. P. held accordingly per tot. Cur, 2 Bulſt. 28 Mich. 20. Jac, 


J. S. v. Gunayſtone. | 


6. Lawful impriſonment without covin was agreed to be a good 
excuſe of non-reſidence. 6 Rep. 21. b. Paſch. 40 Eliz. B. R. in 
the cafe of Butler v. Goodale. 

7. If there be no parſonage houſe there, it was agreed to be a 
good excuſe; for impotentia exculat legem. 6 Rep. 21. b. in 
the caſe of Butler v. Goodale. ey 

L 148 ] 8. Fear of an execution is 2 good excuſe for non- reſidence. 
Clayt. 55. pl. 95. at the aſüſes Auguſt, 13 Car. before Barkley J. 
Burley's caſe. 


(D) Pleadings, Verdict, &c. 


5. 373 2. 1. A 2 parſen for tool. before-hand paid, by indenture cove- 


i 2, nanted to ſuffer H. and his aſſigns to enjoy for 12 years 
8. and that A. would ſerve the cure himſelf, and that he would not ds 


B. in the ar- any ac by which the benefice ſhould be void during the faid 12 years, 
g__— and that one B. farmer of part of the tithes, ſhould pay to H. 
Nox ron v. and his affigns BI. m—_ for 7 years, and gave bond to H. to 
Sys, Ni- perform the covenants. Debt being brought upon the obligation, 
a bee, 1. A. pleaded performance of the covenants, ex parte ſua perimplend. 
nion that fill 20 Eliz. at which time he _— was abſent more than 80 days 
the cove- in the ſaid year, and this he pleaded generally, without mentioning 
erg — that B. paid the ſaid rent of 8l. during the time, &c. or /aying any 
within the thing of the flatute 13 Eliz. cap. 17. or 14 Eliz. cap. 11. But as 
8 days, to not affirming the payment of the gl. the Court held that the ge- 
r neral plea, viz. ex parte ſua perimplenda implied it. Quzre if the 
ght to os, nee f 5 | 
lead per- Covenants and obligation are merely void ab initio, or only after the 


- = 4 abſence. D. 372. b. 373. a. pl. 11. Mich. 22 & 23 Eliz. Anon. 


time, —— Where the plaintiff counted upon a like covenant for enjoy ment, and that the deſendant 


alter wards 


F CCC 


n. .. 


20 < D 
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afterwards reſigned, and-that another parſon was inducted, * whereof the plainti F could 


not have the tithes, the defendant pleaded the ſtatutes of 13 Eliz. cap. 20. and 14 Eliz. cap. 11. 
whereupon it was de murred; it was inſiſted that the plea in bar was not good, becauſe it was not 
averred that the defendant had been abſent 80 days; for that otherwiſe the covenant is not made 
void by thoſe ſtatutes. And Doderidge and Haughton J. held that the fatute of 14 Eli. did not 
intend to make void any leaſes that were void at common law ; and therefore this covenant is not 
made void by the ſtatute, unleſs he be abſent by 89 days; quod fuit conceſſum per Coke; and the 

laintiff had judgment. And the reporter adds, that the preamble of the 14th ſhews, that the 
intent of the 14th was to make covenants to be within the proviſion of the 1gth, viz. to be void 
by abſence for 40 days. Roll. Rep. 403, 404. pl. 31. Trin. 14 Jac. B. R. Rudge v. Thomas. 
——2 Bullſt. 202. S. C. | | 


2. In an information for non-reſidence for 8 months the defen- The ab- c 
cence mn 


dant pleaded, that he was employed for 2 months of the time in ſuch be e 
buſineſs for the queen, and for other months in other buſineſs, abſque 4 — 4 


Hic that he was voluntarily abſent contra formam ſtatuti: upon 49, and fs 


; . : are the 
which there was a demurrer, and then the defendant prayed to ws a 


amend his plea, Shute Baron afked him, why he had not pleaded the ſtatute; 
the general iſſue, and given the ſpecial matter in evidence; but for abſence 
Manwood Ch. B. contra; becauſe when a ſtatute is general, and ee 
ſome matters are aided by proviſo they ought to be pleaded, and grraint are 

what is contained in the proviſo is not to be given in evidence. dee _ 


Sav. 32. pl. 75. Mich. 24 & 25 Eliz. Nevil's caſe. 2 


4. Trin. 30 Eliz. B. R. Collins v. Vaughan. — G. Equ. Rep. 128. cites 6 Rep. 21. b. Butlet 
v. Goodall. 


3. In debt upon an obligation againſt Cox, the caſe was, a par- 
ſon made a leaſe for years, and gave bond to the leſſee, to perform 
the covenants in the leaſe; the defendant pleaded that the leaſe is 
void by the ſtatute of 14 Eliz. becauſe he was abſent from his 
benefice above the ſpace of 80 days; part of which time incurred 
depending the action, and before the plea was pleaded : it was the 
opinion of the Court, that the plea was good; but exception was 
taken to the pleading ; the defendant ſays, that the ſaid church is a | 
parachial church cum cura animarum, but does net ſay, that it was | 149 1 
fo at the time of the leaſe and obligation made; for it might be, | 
that at the time of the leaſe there was a vicar, and then it was not 
cura animarum. And afterwards upon that exception judgment 
was given for the plaintiff, 3 Le. 102. pl. 148. Mich. 26 Eliz. 
B. R. Cox's caſe. | 

4. In caſe upon aſſumpſit that plaintiff ſhould enjoy ſuch lands com * 
for ſo many years, the defendant pleaded the ſtatute of 13 & 14 Ly 3 
Eliz. becauſe the land is the glebe land of ſuch a parſonage, and in Woolman 
truth the defendant did miſrecite the ſtatute; for the ſtatute is, no " Day 4 
leaſe after the 15th day of May, and the pleading is e tw. OK 
be made) 2dly, the ſtatute is 2 bene fice with cure the pleading 
is (of any benefice) 3dly, the ſtatute is without abſence above 80, 
and the pleading is (without abſence by the ſpace of 80) days : and 
for theſe cauſes the plaintiff had judgment. Le. 320. pl. 449. 
Mich. 31 & 32 Eliz. B. R. Wollman and Fie's caſe. 

5. The informer declared that the defendant was abſent a year, 
and becauſe the time was not preciſely alleged, the plaintiff after 
verdict could not have his judgment [as it ſeems] ſee 2 Roll. Rep. 
90. Paſch. 17 Jac. B. R. in dir Geo. Curſon's Caſe, a caſe cited 
there as 34 Elia. Brown v. Hudſon, | 8 
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6. Debt on a bond conditioned, that if the defendant ſhould ſer ur 
the cure at T'. and not depart without licence, and if he ſhould make 
fuch a 5 of the par ſonage of K. as the plaintiff ſhould require 
and ſhould do no act by reſignation, &c. by which ſuch leaſe might 
be avoided, that then, &c. the defendant pleaded, that the rectory 
of K. was a benefice with cure, and recites the fatute of 13 Elix. 
that no leaſe of any benefice with the cure ſhould continue longer 
than the parſon ſhall be reſident upon it, without abſenting more 
than 80 days, and recited it with this clauſe therein tam diu (where 
the words are tam cito) quam ea aut aligua pars inde veniret ad 
aliquam poſſeſſionem vel uſum inhibitum vel, Sc. which words by 
the flatnte 14 Eliz. are repealed, and appointed to be omitted, and 
recited the 14th of Eliz. that all bonds, &c. made to permit any 
ene to enjoy ſuch leaſes ſhall be of the ſame effef7 as the leaſe itſelf ; 
and then alledged, that the bond was made for the enjoyment of 
the leaſe. Upon demurrer, it was inſiſted, that the ſtatute was 
miſ- recited; and alſo that it was not alleged that the plaintiff was 
abſent; for otherwiſe neither the bond nor the leaſe are void; and 
for thefe cauſes, without any argument, it was adjudged for the 
plaintiff that the plea was infufficient. Cro. E. 490. pl. 2. Mich. 
: 238 & 39 Eliz. B. R. E. of Lincoln v. Hoſkins, 
Brownl. > 7. In treſpaſs, the jury found the defendant vicar of D. and that 
208. S. C. he leaſed his vicarage for 3 years to J. S. rendering rent, and that 
0 8 be was abſent ſeveral quarters in one year 60 days in every quarter; 
but they did not find the ſtatute 1 3 E.ix. But adjudged for the 
defendant, for the ſtatute of 13 Eliz. is a + law, and ad- 
judged accordingly. And the law is the ſame of the ſtatute 21 
H. 8. of non- reſidency. Yelv. 106. Mich. 5 Jac. B. R. Jen- 


ings v. Haithwait. 
& Information for the king and the informer before the juſtices 
of affiſe upon the ſtatute of 21 H. 8. cap. 13. for non-reſidence 11 


— cn. 4 months upon his church of T. &c. the defendant pleaded the faid 
Geo. 2. B. ſtatute, that where a man hath 2 benefices, he ſhall be refident on 


N. in caſe ane, and that he was inducted as well to the vicarage of E. as to the 
E _ Lg rectory of T. and that, during all that time mentioned in the infor- 
mation, he was reſident upon his vicarage of E. The plaintiff de- 


® Cro. C. murred, becauſe he aid not ſhew a diſpenſation. But to this point 
3r2. es no reſolution was given, becauſe the information was brought at 
©. n * rar. the affiſes, when the ſtatute gives it only in the king's court at 
rogtony. Weſtminſter, ſo that though the ſtatute of 21 Jac. 4. appoints that 
8 informations taken by inqueſts before juſtices of aſſiſe, or of oyer 
; and terminer ſhall be determinable there, it was refolved upon con- 
ference with the other juſtices, that this information lies not 
[ 150 ] before them; and judgment was given for the defendant. Cro. 
C. 146. pl. 26. Mich. 4 Car. B. R. Green v. Guy, 


9 Non-refidence is a good plea in bar to a bill for diſcovery 4 of 
tithes . 


SP. re- 
ved on 


„„ 2 2d wn a ae. 


as well to the diſcovery as to the relief ſought, G. Equ. hi 
229. Paſch. 12 Geo. Quilter v. Muſſendine. M 
For more of Refidence in general ſee Diſmes, Eſtates, Pre: Fi 


ſentation, and other proper Titles. 
; mn Keſignatſon, 


- Reſignation: 150 


Reſignation, 


(A) Of Temporal Offices, &c. What is. 


I. D* ARING at an aſſembly of the corporation, that he a burger 
would hold the place of alderman no longer is a good re- of acorpo- 


ration came 


ſignation, eſpecially ſince the corporation accepted it, and choſe he — 
another in his place; but till ſuch election he had power to waive or, and de- 
his reſignation, but not afterwards 2 Salk. 433. the King v. Mayor red the 
of Rippon. . e 
remove and 

diſmiſs him of the place of burgeſs. Upon return of this a mandamus was denied to reſtore him; 
for having reſigned voluntarily, he is eopped to ſay that the mayor had no power to remove him; 
and the caſe being ſent to Hale Ch. B. he agreed, and ſaid that a corporation, as ſuch, have power 
to take ſuch reſignation. Sid. 14. the King v. Tidderley, £ 

But giving a conſent to be removed, does not amount to a reſignation, Per Holt Ch. J. And 
per Powell J. A man may reſign an office 5y pare, but they have not- returned it ſo; and a pe- 


remptory mandamus was granted to reſtore him. Holt's Rep. 450. The Queen v. Mayor, &c. 


of Glouceſter, 


2. Reſignation by a common council-man need not be by deed. 
Lutw. 405. Mayor of Cambridge v. Herring. 


(B) To whom it may be. 


1. 8 an alderman of Boſton is a juſtice of peace for Ibid. paſch. 
a life, by force of the patent of the ting, who created 13 Jac. 


the corporation, he cannot reſign his office of juſtice of peace 2 


becauſe he cannot reſign it but to a ſuperior; per Coke Ch. J. had ſeen the 
Quod fuit conceſſum, per Haughton. Roll. Rep. 135. pl. 19. 2 by. 
Hill. 12 Jac. B. R. Alderman of Boſton's caſe. | 8 
wat a juſtice, which is chr he ſhall be a juftice till he be lawfully removed, and therefore he cannot 
relinquiſh it by aſſent; quod fuit conce ſſum per Curiam. 

S. C. cited by Coventry as MriD#LEcosT's cas. 2 Roll, Rep. 11. Hill. 13 Jac. B. R. in 
HazarD's CASE ; but the juſtices ſaid, that the caſe was, that he could not reſign it without afſent, 
and cited Alderman MaRTIx's As, who reſigned his place, and they reſolved in the principal 
caſe of Hazard, that an alderman may reſign his place by afſent of the other aldermen ; and whereas 
it was objected, that reſignation canuot be but to a ſuperior, and that the common council to whom 
Hazard reſigned were not his ſuperior ; it was anſwered, that this was at properly a re/ignation, 
but a relinquiſhment,——Sece Reſtitution (A) pl. g. 


2. Every corporation as ſuch, have power to take a reſignation [ 1 61 
of a burgeſs oft the ſaid corporation, he praying to be diſmiſſed of ] 
his place. Sid. 14. per Hale Ch. B. and adjudged accordingly. 

Mich, 12 Car. 2. B. R. the King v. Tidderley. 


For more of Reſignation in general, See Bonds of Reſignation, 
Kelffitution, Surrender, and other Proper Titles. 


fred a Reltitutſon. 
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= Reffitution. 


Beſtitution. 


A) Reſtitution. [ Diſplacing and Electing to 
(2) Temporal Offices. 22 


3Bulf. 90. [I. FF an alderman be a common drunkard, this is a good cauſe to 


King v. | f 
Ae Mayer remove him from this place; for a common drunkard is 


and Bur- not fit for government, and the example of it is —.— in a 


of b in. a. B. R. Tailor's iam. 
1 magiſtrate. Trin. 14 R caſe, per Curiam.] 
S. C. and S8. P. agreed by the whole Court; but a writ of reſtitution was awarded; becauſe by the 


return it appeared that he was removed from his palce ix the council. bonſe, and not ſaid, that it 
was done af a common council——2 Roll. Rep. 409. pl. 50. Taylor v. the City of Glouceſter 
S. C. Poph. 13g. S. C. TAYTLOxR's CASE, but not S. P. —32 Roll. Rep. 11. S. C. & S. P. 


Dy Montague Ch. J. 


2. If an alderman comes to the age of 70 years, yet this is not 


Fol. 436. any cauſe to remove him from his office; for diverſe men have 


S——— ood underſtanding at ſuch age, and are well ſufficient for govern- 
ment. M 15 Jac. B. R. in one Hazard's cafe, an alderman of 
Glouceſter ; per Curiam. This matter being returned for cauſe 

olf his depoſition. ] 7 

8. C. and [3- An alderman of a city, by the aſſent of the corporation, 

P. Poph. may reſign, and relinquiſh his office to the corporation, and the 

1 corporation may elect a new man; for there is no reaſon that he 

derman {hall be bound to execute and continue in the office all his life 

Mazr:s's againſt his will. And the corporation may take ſuch ſurrender de 

rar of jure without any power given to them by the charter to take it. 

who gave Mich. 15 Ja. B. R. in one Hazard's caſe, an alderman of Glou- 
up bis alder- ceſter, adjudged ; this being returned for cauſe upon a writ. But 

1 after, it was ſtayed. And yet Hill. 15 Ja. it was adjudged accor- 

Court dingly, though a precedent of one Medlicote's caſe was ſhewn, in 

agreed, that 3 445 it was reſolved e contra. Contra H. 12 Ja. B. R. *Boſ- 

— ton's caſe, per Curiam.] | 

—_ ſurrender his place. This caſe Was, that Boſton was town clerk, and was choſen alderman 

to put bim by of his office, and ſo turn him out, the offices being incompatible in one and the ſame 


ſon, and upon his praying reſtitution, it was granted him. D. 322. b. Marg. pl. 28. ſays it 
= cited , more rare C. cited Lat. 123. in AuDLzyY's CASE, as Middlecot's caſe, —- 


$. C. cued Noy. 78. in Audley's caſe. See Reſignation (B). 


162 4. If any of the Bailies of a town be diſplaced by the mayor and 
L. 162 1 * of do fame . writ may — out of B. R. 
chiſement upon complaint there made to reſtore him, and if they upon the 
0) 57. plurics ds not return ſufficient cauſe of his diſplacing, he ſhall be 

reſtored ; for the baily is an officer of the king, 8 


. 
on w IR Y 


2 yy tt Dm = £4 = © @ OA we 


e * hs. 0rd 


Reſtitution. 


diſplaced without cauſe. Trin. 4 Ja. B. R. between Thompſon 
and the town of Cambridge, adjudged. } | 

[5. No corporation ſhall be compelled by writ out of B. R. to 
elect any man to be an alderman; for the King's Bench is not to 
examine who is moſt fit to be elected. Trin. 11 Ja. B. R. 
Shuttle worth's caſe, per curiam. Hill. 13 Ja. B. R. between the 
vill of * Colcheſter and Dorthen, per Curiam.] 


152 


2 Bulſt. 
122. S. C. 


by the name 


of Shuttle- 
worth v. the 
Corpora- 
tion of Lin» 


coln, accordingly; and where A. an alderman is removed, and B. choſen in his room, and after- 
wards A. is reſtored by a writ ot reſtitution, and B. removed and then another alderman's place 
becomes vacant, no writ of reſtitution can be granted to put B. in the place of that other alderman, 


* Roll. Rep. 335+ pl. 46. S. C. & P.— 3 Bulſt. 71. S. C. but S. P. does not appear. 


6. If a recorder of a town dum ſe bene geſſerit, by which he has 
for his life, be diſplaced, a writ of reſtitution lies. P. 16 Car, B. 
R. ſuch writ granted to the vill of Plympton in Devon for Sir 


Richard Strode the recorder there.] 


{7. Such writ lies to reſtore a ſerjeant of the town, being diſ- 


placed. P. 16 Car. B. R. ſuch writ granted to the vill of Aber- 


l | 
{8. Such writ lies to reſtore one of the common council of Lon- 


don, being ſuſpended by the common council. Tr. 23 Car. B. R. 
adjudged in the cafe of Eſtwick; and alſo the fame term in the 
caſe of Brett, and they reſtored [him] accordingly upon the re- 
turn. ] | 

9. A conſtable was Choſe, and ouſted by, the juſtices of peace, but 
was reſtored by B. R. D. 332. b. Marg. pl. 28. cites Medly- 


eot's caſe. 


Sty. 32. 42. 
8. C. ar- 
gued, and 
rule given 
that the 
party be re- 
ſtored ni 
cauſa, &c. 


8. C. cited 


Noy. 78. in 
AuDLEY'S 
CASE, by 


the name of Middleton's caſe. 


10. A. had an ancient grant of toton- cler ſſbip in reverſion, and 
the preſent town clerk being dead, the corporation granted the 
town- clerkſhip to B. who was in poſſeſſion, whereupon A. had a 
writ of reſtitution granted him. D. 332. b. Marg. pl. 28. 

Ii. A clerk of the pariſh had been fo 3 or 4 years, a new parſon 
coming in ouſted him, the clerk not being ſworn: the parſon had 
not power to ouſt him, and a mandat awarded to ſwear him; but 


the Court would not award writ of reſtitution, becauſe the clerk 


* remedy at law. Mar. 101. pl. 174. Trin. 17 Car. B. R. 
non. 

12. A mandamus to reſtore M. to the place of one of the ap- 
proved men of Guildford; and upon the return appeared juſt 
cauſe of reſtitution, and thereupon the parties ſubmitted by rule 
court to two perſons, who awarded that M. fhould be reſtored, and 
the approved men refuſed to reſtore him. Upon this, an attach- 
ment was moved for againſt the approved men; but per Cur. an 
attachment does not lie againſt a corporation ; bur if it be granted 
niſi, and the corporation will not reftore him, the Court will grant 
a reſtitution. Raym. 152. Paſch. 18 Car. 2. B. R. Mills v. the 
Approved Men of Guildford. 7 

13. No reſtitution can be on @ writ of mandamus 1 directed. 
Per Cur. 2 Jo. 52. Trin. 28 Car, 2, B. R. in Holt's caſe the re- 
eorder of Abingdon, 


4. The 


S. C. cited 


by Dode- 
ridge J- 
Lat. 123. in 
Audley's 
calc. 


See 2 Salk, 


700. pl. 3. 
where the 
caſe itſelf is 


denied to be laws 
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14. There cannot be any cauſe to disfranchiſe a member of 4 


corporation, unleſs it be for ſuch a thing done, as works to the de- 

Aruction of * the body corporate, or of the liberties and privileges 
thereof, and not any perſonal offence of one member to another. 
Per tot. Cur. Carth. 176. Hill. 2 & 3 W. & M. B. R. in Sir 
Thomas Earle's caſe. | 


tele (BY To whom and by — 


> th Tf forcible entry, though it does not appear in the indidment 
that it was taken at the complaint of the party, yet the party 
ſhall have reſtitution. Br. Reſtitution, pl. 24. cites 7 E. 4. 18. 

2. If a man be mmdied of forcible entry before the juſtices 0 

peace, and the record is — into B. R. — ſhall — 4 
tution. Br. Reſtitution, pl. 11. cites 14 f. 7. 15. 

3. Where it is found by indictment that J. N. entered with 
force, and held with force, yet notwithſtanding that he has retained 
by 3 years, reſtitution ſhall be awarded; and yet the party in this 
Ke. ſhall not have action upon the ſtatute of anno 8 H. 6. of for- 


Cible entry: and yet the indictment is good for the king, and the 


party have reſtitution, Br. Reſtitution, pl. 12. cites 14 H. 
7. 28. | 
4. On an indictment of forcible entry, reſtitution muſt be to 


reverſioner, and not to leſſee for years; for he that is diſſeiſed ſhall 


be reſtored, and then leſſee may re-enter. Le. 327. pl. 461. 
Trin. 31 Elia. B. R. Sover's caſe. i 


Ser Return 5. By colour of a writ of vi laica removenda awarded out of 


JRo- the Chancery returnable in this court, W. was put out of poſſeſſion 
"oy As- by the ſheriff, and the poſſeſſion by that means gotten by his adver- 
fam, ary; and this being ſuggeſted to the Court by affidavit, reftitu- 


tion was awarded, and to that purpoſe a precedent was ſhewn 35 


Eliz. Rot. 66. between ExKENSALL and PALMER, for the par- 
ſonage of Wiberton in the county of Cambridge in ſuch caſe, 
where, upon ſuch a ſuggeſtion, reſtitution was awarded. Cro. E. 
(465. bis) pl. 13. Hill. 38 Eliz. in B. R. Wilkinſon's caſe. 


(C) In Caſes of Stolen Goods. 


Dalt. Juſt, 1. IT was agreed in B. R. and by thoſe of C. B. that in appeal 
Cap. 104. I of money taken felonice, if 7 defendant is convicted, reſti- 


cles 8. C. tution be awarded of money, notwithſtanding that there is no 
property known. Br. Reſtitution, pl. 22. cites 7 E. 2. 


2. If a man be robbed, and ſues appeal, and the defendant is at- 


tainted at his ſuit, the plaintiff ſhall have reſtitution of his goods. 
Br. Reftitution, pl. 15. cites 26 Aſſ. 16, 


3- In appeal of robbery, if the defendant pleads not guilty, and 


before the venire facias returned, the defendant eſcapes to the — 
” : ; 8 1 | 


whom, in Caſes of Forcible 


moos - ..c cz. — * 


en 


, 
1 
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end aljures, the plaintiff ſhall have reſtitution of his goods, Br. 


Reſt tution, pl. 16. cites 26 Afi. 32. | EN 
4. In appeal of robbery, if the defendant fands mute, and is put Br. corone. 


to penance, the plaintiff ſhall have reſtitution; quod nota. Br. pl. 7 
CITES 5. . 


Reſtitution, pl. 19. cites 43 Aff. 30. 5 
Br. Reſtitution, pl. 15. cites 26 All. 16, Where a man lands mute, and it is found by malice, 
and that he was taken at the freſh ſuit of the plaintiff, and the property of the goods in the plainiif, 
the plainulf ſhall have * reltuunon of the goods where the defendant is put to penance, becaulc us 
Kood mute. Br, Reltitution, pl. 5. cites 8 H. 4. 2, ——Br, Appeal, pl. 24. cites S. C. 1 
3 OD *[ 154] 
5. Three perſons ſued 3 ſeveral appeals againſt one and the ſame Del. Jult. 


perſon, and he was convicted at the ſuit of the ane; and therefore g, _ 


he was hanged, and the others were not reſtored to their goods, but Brooke 
they were forfeited. Br. Reſtitution, pl. f. cites 44 E. 3. 44. ſays, quod 


mirum! Har 
he ſays Wilby did otherwiſe, and inquired by inqueſt if the defendant was talen at their ſuit, and 
if they were their chattles, and found that they were, by which they were reſtored; tor no d: taul. 
was in them; quod nota, Br, Reſtitution, pl. 1. cites 44 E. 3. 44-——5. P. Dalt. Juft. cap. 154. 
Trog brought ſeveral appeals, and the defendant was convicted at the ſuit 75 the firft, aud the ſame 
irqueſt of office inquired, if he wvas guilty of the ſecond felony, who found that be was, and ile cite 
and the ther made freſh ſuit, and tne one and the other were reftored to their chatties with whica 
the defendant was taken with the manner, and the defendant was hanged. Br, Reſtitution, pl. 4. 
eites 7 H. 4. 31. Br. Appeal, pl. 4. cites S. C. ; 
A man was appealed by three ſeveral appeals of felony, and was ſeverally found guilty, and yet 
each was reftored to his goods, Br. Reititution, pl. go. cites 4 E. 4. 11. | 
If a thiet robs or ſteals goods from three men ſeverally, and he be indicted for the robbing 0) 
Acaling from one of them. and arraigned thereupon, in this caſe, rbough the other two would give 
evidence againſt the offender, yet al not they have reſtitution of their goods, by the mcanmyg of 
the ſtatute 21 UI. 8. 11. For the felon is not attaiuted of any other felony, ſaving of that wheres: 
he is indicted, Dalt, Juſt. cap. 164. | 


6. And where the defendant has his clergy, the plaintiff ſhall tn e 2 
have reſtitution of his goods. Br. Reſtitution, pl. 1. cites 44 E. 3 the 
a 5 efendan 
3. 44+ rook to his - 
c/erg y, and confeſſed the felony, by which the plaintiff had reſtitution upon inquiry if he was taken 


at Ins freſh (uit, Br. Reſtitution, pl. 36 cites 2 R. 3. 13- 


Note per juſticiarios, that it is the common courſe i: appeal, if the defendant takes to his clerg y. 
the plaintiff ſhall have reſtitution of his goods taken, as it he had been attainted at his ſuit; quod 
non negatur; and Fairfax and Brian (aid, that Priſot in his time put the defendant always hit to 
anlwer to the felony without having his clergy before anſwer ; but per Huſſey, Choke and Litile- 
ton, it 75 uſual dure be takes clergy at the firſt, ta award inqueſt of office in ſuch cale, Br. Reilt- 
tution, pl. 20. cies 3 H. 7.18. | 


7. If a thief Aeals diver/e goods, and the owner in bis appeal 8 laſt. 227. 


Ca P+ 202. 


emits any part, the king ſhall have all that is omitted, becauſe by — es 
this omiſſion the thief may eſcape, and ſince the owner cannot have aretortened 
them, the king ſhall. 5 Rep. 110. a. cites 45 E. 3. Tit. Co- to tbe king 


for the fa 
rone 109, vour which 


the law preſumes, the plaintiff bears to the felon; and therefore he cannot have reſtitution for 


more than is in his appeal. ——Kelyng. 49. cites S. C.——2 Hawk. Pl. C. 171. cap. 23. S. 57. 
S. P. for the ſame reaſon, and alſo becauſe, as it ſeems, the reſtitution ought regularly to be grounded 
on the record of the appeal; and by that no other goods can appear to have been ſtolen than what 


are mentioned in it. But whether an appellant who had, before his appeal brought, lawfully e- 


gained the poſſeſſion of his gaods ſtolen, ſhall forſeit to the king ſuch of them as he leaves out of his 
appeal, does neither clearly appear from the principal caſe concerning this matter, nor from any of 
the books therein cited, which ſeem chiefly to rely on the authority of it.—— See pl. 18, a note 
from 8 Hawk, Pl. C. 178. cap. 23. S. 57- | 


8. Where the defendant dies in priſon before the attainder, the 
pang ſhall not be reſtored. Quære inde if he makes freſh ſuit, 


r. Reſtitution, pl. 30. cites 4 E. 4. 11, 
Vor. XIX. as N 9. Appeal 
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1 8. 0 925 9. Appeal of robbery againſt R. B. as principal, and others as 


Dale. Juit, aceſſaries, and the principal was outlawed. The plaintiff ſhewed, 
cap. 164.— that Fe N. had the goods, and praycd writ of reſtitution to the 
oO "px ſheriff to make to him deliverance, and had it without enguiring 
Wet, Of the freſh ſuit. Br. Reſtitution, pl. 25. cites 21 E. 4. 16. 

« wweek after the robbery R. preferred an indictment againſt him, and within a month after the rob- 
bery he ſued an appeal and proſecuted the ſame to outlawry. Coke moved to have reftitution of the 
goods taken; but B. of the Crown-olfice ſaid, that the fre/> ſeit was not inquired; tor upon an 
appeal one ſhall not have reſtitution without freſh ſuit. Coke ſaid, the books are, that if the de- 
fendant in an appeal of robbery be attainted by verdict, the freſh ſuit ſhall be enquired of; but 
here he was attainted by outlawry, and not by verdict, and ſo it cannot be enquired; and here the 
indictment within a week, and the appeal within a month after the robbery, is a fieſh ſuit. Wiay 
Bid, tech ſuit in our law is to purſue the felon from town to town, but the {utng of an appeal is 
not any ireſh ſuit; and cited 21 E. 4. 16. Reſtitution granted upon an outlawry in an appeal of 
robbery, without freſh ſuit enquired; 1 Hf. 4. 5. if he confels ihe felony. 2 Le. 108. pl. 138. 
Trin. go Eliz. B. R. Roper's caſe. 4 Le. 47, pl. 125. S. C. reported in the ſame words. 

As to the enguiry of ihe fre/> ſuit, Serj. Hawkins ſays, it ſeems that it is w/wal and proper i0 make 
ſuch caquiry &y tbe fame fury that tries the principal matter; and it is certain that upon the finding 
of the trefh {uit by fuch jury, the Court may award a reftitution; and in ſuch calcs wherein the 
appellee is condemred without any trial, as where he is convicted by bis own confeſſion, or cutlawed, 
or fard: mute, &c. it ſeems, that the Court may make ſuch enquiry by an inqueit of office returned 
for iuch purpoſe, and on their finding the freſh ſuit award a reſtitution ; but in either caſe ſuch 
imqueft is but an inqueſt of office, and perhaps is not abſolutely neceſſary, but required chirfly for the 
feti:faHien of the conſcience of the judges in a matter which, if they think fit, they may, by the 

urport of iome authorities, examine themſelves. And it is holden in the beſt authors, that the 
gudging of fal ſuit lies in the diſcretion of the Court; and there is a caſe wherein the reſtitution of 
the goocs itolen was actually awarded without making any enquiry of the ſteſh ſuit; but in the 
book wherein this caſe is reported it is made a +quzre, whether ſuch enquiry ought not to be 
1 at the retutu of ſuch wiit. 2 Hawk. Pl. C. 169. cap. 23. S. 52,——t Staundt. Pl. C. 166. 
(A). | | 


®Butiffuch 10. But it was granted by all the Court, that if A. fleals goods 
ub, and waives them, that the owner may reſeiſe them 20 years wo 
ought to take * if the king or lord of the franchiſe has not ſeiſed them. Br. Reſ- 
2 2 titution, pl. 25. 


Ibid. 

A. ſtole goods from B.—B. made freſh fait to take the felon, ſo that he waives the goods, and 
Hier. The goods are ſeiſed ar aft. Harvey & Croke J. held, that they are not fortcited, B. 
having done his endcavour, and purſued from village to village, and that wails are only where it 
is not known to whom the property is. But Hutton and Yeiverton held, that if the goods arc 
ſciſed before the owner comes, the property is altered, and in the lord, though the owner made 
freſh ſuit, unleſs it was always within view of the feion. But all agreed, that if the felon does not 


fly, but is apprehended with the goods, the owner ſhall have his goods without queſtion; ſo if he 


challenges them betore ſciſure and after the fight of the felon. Harvey ſaid, the ſtatute 21 U. 8. 
cap. 13. [If. ] gives no remedy as to the reſtitution of the goods ftolen, but upon the evidence of the 


party or others by his procurement, as it was in an appeal upon a freſh ſuit at common law. ict. 


64, 63. Mich, 3 Car. C. B, Dickſon's cafe. 


11. A merchant, flranger to the country, who is in amity with 
the king, ſhall have reſtitution if he be robbed; but if he be not 
of the amity, &c. or be robbed by him who is not under the obe- 
dience of the king at the time, &c. or in amity, he ſhall not have 
reſtitution ; for there every one may take that can take. Br. 
Reſtitution, pl. 35. cites F. N. B. : 

Before this 12. 21 H. 8. cap. 11. Enacts, That if any felon or felons here- 
wm aire after do rob, or take away any money, or goods, or chattels, from 
by way of any of the king's ſubjefts, from their perſons or otherwiſe, within 
4 indict- this realm, an l thereof the ſaid felon or felons be indieted, and after 
— * arraigned of the ſame felony, and found guilty thereof, or —_— 
8 N | attaini 


te- have thera if he makes freſh ſuit ; ſo note, that e ſuit ard appeal Hull avoid the waiving. 


at the ſuit of the party in appeal. 
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attainted by reaſon of evidence given by the party ſo robbed, or owner bed; for 


of the ſaid money, goods, or chattels, or by any other by their pro- though the 
inqueſt, that 
curement, + that then the party ſo robbed, or owner, ſhall be reſtored tried the fe. 


to his ſaid money, goods, and chattels; and that as well the juſtices lon, would, 


of goal. delivery as other juſtices, afore whom any ſuch felon or felons _ _— 


ſhall be found guilty, or otherwiſe attainted, by reaſin of evidence guilty, lay. 


given by the party ſo robb:d, or owner, or by any other by their that the 


procurement, have power, by this preſent act, to award, from time p _—_ 


to time, writs of reſ{itution for the ſaid money, goods, and chattels, made freſh 
in like manner + as though any ſuch felon or felons were attainted _—_ yet 7 
| Tiiis wou 
| not intitle 

him to reſtitution of his goods, as appears Fitzh. tit, Coronæ, pl. 460. Hill. 22 E. g. till this ſta- 
tute granted reſtitution upon evidence given by the party againſt the felon, as it ſeems, though he 
never made freth ſuit againſt the felon. Staunf. Pl. C. 167. lib. 3. cap. 10. (A) Serjeant 
Hawkins ſays, that this {cems agreeable to practice and the purport of the firit part of the ſtatute ; 
but that if it ſhall plainly apprar to the Court; that the party has been guilty of gro/s neglect in 
proſccuting the offender, it may reaſonably be argued, that he is not intitled to a reſtitution ; tor the 
latter part of the fiatute, by ordaining, that writs of reſtitution ſhall be awarded as though the 
fclon had b en attainted in an appeal, {cems to imply, that it is a ſufficient favour, within the inten- 
tions of the makeis of the ſtatute, to the proſecutor of an indictment to give him a like remedy 
for reſtitution ot his goods, as the common law gave to the plaintiff in an appeal; but it is cer- 
tain, that the plaintiff in an appeal, who appears to have been guilty of ſuch a neglect, cannot de- 
mand a neflitution by the common law. And the ſerjeant ſays, that the conſtruction he would 
contend for will appear the more reaſonable if it be conſidered that it hardly can be imagined to be 
the intention of the makers ot the ſtatute to give the party a greater benefit from a conviction 
grounded on his own evidence, as a couviction on an indictment may be, than from a conviction 
on the evidence of others, as a conviction in appeal muſt be; however, if it ſhall appear to the 
Court upon the evidence at the trial, or otherwiſe, that the party has been reaſonably diligent in 
p:ofecuting the ottence, he readily grants, that the juſtices may, if they think fit, in their ditcretion 
«ward a reſtitution without meking any enquiry concerning the freſh ſuit; but this ſeems to be 
uo more than they may allo do in appeal; if they think fit. 2 Hawk. Pl. C. 171. cap. 23. Set. 56. 

} S. P. Becauſe it is the ſuit of the king. But reſtitution was to be made upon an 0 186 
appeal, which is the ſuit of the party. g Infl. 242. cap. 106. 5 1 

+ 2 Inſt. 714. in the margin, ſays, note theſe abſolute words for reſtitution ; upon the evidence 
given upon this act, there needs no freſh ſuit to be enquired of, as we know by experienge, But 
Kelyng's Rep. g6. Mich. 8. W. g. in the cafe of AXM STRONG v. LISTE, it is laid, that In an ap- 
peal of robbery or larceny, though the defendant did not plead in abatement for want of freſh ſuit, 
but was thereupon convicted, yet the appel/ant could not have reſtitution unleſ the jury did find 
the freſb ſuit. ——Sce pl. 8. - EL . 

By this ſtatute the party robbed, or owner, ſhall have reſtitution notwithſtanding any ſale in 
market overt, And the reaſon of the law in this caſe of reftitution is to encourage the owners ts 
purſue the felons that they might be condignly pumſhed. 2 laſt. 714. 

In an appeal of robbery againſt one, wao took from him certain ſacks of corn, and prayed to 
have reſtitution of his corn, Inchden there demanded, if the corn was ſtill in the ſacks, or not: 
tor if out of the ſacks it would be very hard to make teſtitution, and thereghe red according to 


the value of the corn, 2 Bulſt. 310. Hill. 12 Jac. ISAAcK v. CLARK, cites 3 E. 3. Fuzh. Co- 


zone, pl. 323. And ſays, that with this agrecs 7 E. 6. Br, tit. Reſtitution, pl. 22. and that this 
was ſo at the common law, and not upon the ſtatute 21 H 8. cap. 11. which gives writs of reſti- 
tution to the party robbed ; and it wes before agreed here in this court, that a man ſhall heve 
reltitution not withſlanding the property is not known, but he ſhall have like ia value; and where 
there is a defc& of proof, the law ſhall ſupply it. 

A ſervant took gold from his maſter, and «hanged it into fuer; the maſter ſhall have reſtitution 
of the ſilver by this ſtatute. Cited by Fenner, Cro. E. 661. pl. g. in the caſe of Hotibar v. 
Hic xs, to have been adjudged in Hanberric's caſe. 

A. Hole caltle, and fold them at Coventry, in an open market, and immediately he was appre- 

hended by the ſheritfs of Coventry, and they /ei/ed rhe money; and afterwards the thict was ar- 
Taigned and hanged at the ſuit of the owner ot the caitle. And by the Court, the party ſhall have 

reſtitution of the money, notwithſtanding the words of 21 H. 8. The goods ſtolen, &c. And 

Crooke ſaid, that it is uſual ac Newgate. Noy. 128. Harris's caſe. 

The words of the ſtatute are general, that where the thief is convicted at the proſecution of the 

MY robbed, there the party ſhall have reſtitution; and tokes no notice, whether the goods are 
in a market overt, or not; ſo that by this ſtatute the common law is altered as to that point. 

And ss for the Bis or o WorctsrEx's caſe, [|| Mo. 360. where to a reſtitution 8 at a 

ſeſſions of Newgate, the party who had bought the goods pleaded a ſale to him in a market overt, 


* the caſe wis adjudged againſt che "x becauſe it appeared not to be a ſale iu a market 
2 


overt; 
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overt; for it was plate fold in a ſcrivener's ſhop in London. But there no queſtion is made, bt 


that a fale in a market overt would have hindered the reititution, and bound the property of the 
right owner is true the inference of the book is as it is there ſaid; but the main point was not 
there in quit oa, although ia thoſe times there was a doubtful opinion what the law was. And 
Keiyng (eye, ne ipake with Mr. Lee, a very good clerk, who has attended the ſeſſious at the Old 
Baily above 40 years, and aſked him how the practice there was; and he told him, it was doubted 
till about 4 & 5 Car. 1. and then Juſtice Jones and ſeveral other judges adviſed about it, and did 
reſolve, that the party who loſt the goods and proſecuted the felon to conviction, ſhould have reſ- 
tituron of his goods which were llolen, notwithſtanding they were (old in a market overt; and 
ever hince that ume, he ſays, the vraftice has been accordingly. And if any one pleads to a writ 
of reſtirution in ſuch a cate, that he bought the goods in a market overt, ever ſince that reſolution, 
the ocher party preſently demurred unto it, and had judgment. And he thinks it to be a very good 
reo lution, warranted by the words of the ſtatute of 21 H. 8. and that it tends to the advancement 
ot juſſice to make men proſecute felons, and it will diſcourage perſons from buying ſtolen goods, 
though in a market overt; for under that pretence men buy goods there for a fmall value of per- 
ſons whom they have reaſon to ſuſpect, which practice this reſolution will abate, Kelyug's Rep. 
47+ 48. S. P. Dalt. Juſt, Marg. cap. 164. 

See Kelyng's Rep. 35. where this caſe had been cited and agreed to by Hyde Ch. J. and 
Keiyng himſelt. | | 

2 Hawk. Pl. C. 172. cap. 23. S. 57. ſays, That there is a ſpecial caſe where the appellant ſhall 
recover things which were neither ſtolen irom him, nor mentioned in his appeal; as where the 
appelice ſel/s tbe things flalen, or exchanges them for ſome other thing before tbe appeal brought; 
and the money taken on the ſale or thing given in exchange, are ſeiied to the king's uſe, &c. in 
wrach cale they ſhall be delivered to the appellant on the conviction of the appellce, though they 
were neve: in his poſſeſſion before; for he appears to be in no manner of fault, and there is no 
res ſon that he ſhould be prejudiced by the act of the felon, And the ſerjcant ſays, he takes it for 
grauted, that in all theſe caſes the law is the fame at this day in relation to a reſtitution, by force 
of ihe above-cited ſtatute of 21 H. 8. to the proſecutor of an indictment. See pl. 7 
| 3 Init. 242. cap. 106. cites Stanford, fo. 167. a. b. & lib. 5. fo. 110. & lib. 6. ſo. 80. that 

though this ſtztute ipcaks only of the party robbed, yet his ** executors are within the flatute, and 
fo are his adminiſtrators; for it is a beneficial law, and gives a more ſpeedy remedy to the party 


robbed. &c. than the common law gave by way of appeal, aud therefore ought te be conflrued 


beneficially. 8. P. Dalt. Juſt. cap. 164. 
+ 2 Iuſt. 714. in the margin, ſays, theſe words refer only to the manner of the writs of reſti» 


[ 157 ] (D) Where there muſt be a Scire ſacias. 


1. IF a man is attainted of treaſon, and his land ſeiſed, and he 


dies, and his heir is reſtored by parliament, and is jciſed, and 
after is ou/ted, he ſhall not have ſcire facias to execute the act of 
reſtitution ; becauſe it was executed by the ſeiſin before, and there- 
fore he ſhall have aſſiſe. Br. Scire facias, pl. 78. cites 11 H. 4. 67. 
S. P. Br, 2. By reſtitution by parliament the party reſtored may enter 
8 without ſcire facias; for every man is party to the act. Br. Par- 

5 1. 7. 31. Iiament, pl. 41. cites 4 H. 7. 10. Per Townſend J. 1 
. 3. The defendaht's attainder of high treaſon being reverſed for 
Here is an want of the words (ipſo vivente) in that part of the ſentence which 
er gant Concerns the burning of his bowels ; and the judgment of reverſal 
upon the re. being affirmed in parliament reſtitution was awarded by B. R. in 

verſal the Ireland, without any ſcire facias againſt tertenants of patentees 
| W's eſtate; and writ of error was brought into B. R. here, and 
arty be te- this was clearly allowed to be a good error. But it was excepted 
ſores to againſt the writ, becauſe it did not appear by it who were parties 
era to the award of reſtitution ; for if the award of reſtitution be re- 
Ec. but that verſed, there muſt go a ſcire facias againſt the preſent tertenants, 
moſt be which cannot be if it does not appear by the writ who they arc. 


ese, and 14 Mod. $12. Mich. 11 W. 3. B. R. Dillon v. Walcot. 


the way is, 


to come and ſugg'/! that be was reſciſed of ſuch and ſuch land, &c, and to take a ſcire ſacias 7511 
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| 228 
the tertenants ; and they thereupon ought to be ſummoned, and may come and eu cauſe againſt 7 


reftitution. as perhaps a fine levied by the heir, &c. or by party himſelt; and it would be prudent 
in a pwrchafor of an aitaunted perſon's citaie to procure ſuch a fine; and this has been done by the { 


purchaſors of H. MarTtix's citate While he lay condemned in the Tower. 12 Mod. 407. 4. rf 
Dillon v. Walcot. ; | 2288 

4. Where the plaintiff has execution, and the money is levied and 1 
paid, and that judgment is afterwards reverſed, there becauſe it ap- Ws 9 
pears on the record, that the money is paid, the party ſnall have 218 
reſtitution without a ſcire facias, and there is a certainty of what = 
was loſt ; etherwiſe where it was levied, but nat paid: there mult 1 
then be a ſcire facias, ſuggeſting the matter of fact, viz. The ſum [2188 
levied, &c. but where judgment is ſet aſide after execution for ir- «178 
regularity, there needs no ſcire facias for reſtitution, but an attach- i # 
ment ſhall be granted upon the rule for contempt, if there be not a 1788 
reſtitution. Per Holt Ch. J. 2 Salk. 588. pl. 4. Paſch. 4 Ann. i is 


3 _— 
© Otter rags 


—— — ny 2 


B. R. Anon. 


EFF 
EK 


(E) Of Lands and Goods ſeiſed. How to be grauted, 1 
and where Cauſe muſt be ſhewn. 1 
9 
I. 1 E poſſeſſions and lands of a prior alien were ſeiſed into the it A 
hands of the king by war with France; and becauſe the ok 11/18 
prier was born in Gaſcoigne, which is within the allegiance of the {008 9 
king, therefore he was re/lored by ouſter le main of land, and did 1 | 
wet ſpeak of advowſon ; and yet becauſe the king ſeiſed without 111188 
cauſe, and alſo the ſeiſure was general, therefore re/titution general 17:18 
alſo ſuffices ; and ſo the king ſhall not have preſentation to the ad- 1 
vowſon which voids after. Br. Reſtitution, pl. 17. cites 27 Aſſ. 48. f f 9 | 
2. A man is attached by pone, and is efſorgned at the day, and [ 1 58 ] 1 | 
the Heri takes his goods attached; and becauſe they are ſaved by 1118 
the eſſoign, therefore he ſhall have writ of reſtitution of them to — 
the ſheriff, Br. Reſtitution, pl. 29. cites 34 H. 6. 29. 
3. In homine replegiando the mp. aid, that the defendant i 2 
bad taken his goods pending the iſſue, and the defendant did not deny 1:18 
it; by which the plaintiff had reſtitution where he was claimed as 1148 
villein. Br. Reſtitution, pl. 34. cites 6 E. 4. 8. 1 
4. Clerk convict after his purgation ſhall have reſtitution by writ 1/28 
of reſtitution of his goods: quære inde. Br. Reſtitution, pl. 38. 18 
cites F. N. B. 66. it 1 
5. He that will have reſtitution of goods ſeiſed, upon ſureties 1 
ſhall Seto cauſe by plea in court before. Sav. 3. pl. 7. Paſch. Wilt 
22 Eliz. Anon. | Wil 
For more of Reſtitution in general, ſee Freſh⸗Suit, Robbery, þ 1 
Dutlawry, and other proper Titles. 11/8 
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ence * Re-fummons, Re-garniſhment, and 
RBe-attachment. 


the de- 
gran ant or 
plaintiff, 
[ro whoſe 
action the | 
defendant : — — 
pleaded ex- = 

communi- 

cation, &c. ] 

after hc has 


oben (A) Confidered how; and what ſhall be good Cauſe 


iter Oi 


abfolution, of Kelummons, &c. 

&c. may 
ſue out to 5 3 D : 4 
bring the 1. HERE a bailiff in the franchiſe errs in the proceſs, &c. 
r before judgment, as where he will nat grant the view 


again into Where the view lies, or will not record d fault. &c. or will nat give 


Courtto judgment, the party cannot have writ of error, but reſummons: 


ny % but if wrong be dene to the t-nant er defendant reſummons does not 


ſwer unto lie. Br. Conuſans, pl. 27. cites 4 8 H. 6. 18. Per Marten. 

ham ; and 

theſe writs do lie in all caſes when the plea is diſcontinued, or put without dav, either in this caſe 
or in caſe when the demandant or tenant has his age, or for the rot coming of the juſtices, or in caſe 
of a proteftion, or effoine de ſervice le roy, &c. Ot theſe writs there be 2 ſorts, viz. þ general and 
ſpecial. Co. Litt. 135. b. +8. P. 7 Rep. 29. b. in the caſe of diſcontinuance of proceſs, 
&c. and ſee there the ſeveral forms of them. Co. Litt. 125. b. S. P. and ſays, that in theſe 5 
caſes writ ſhall abate, but in the writ of excommunication the writ ſhall not abate, but the plea 
ſhal! be put fine dic unleſs the plaintiff purchaſe his letters of abſolution and ſue out bis reſummons 
or re-attachment, = 

+ Br. Reſummons, pl. 17. cites 8 II. 6. 20. 


2. Where conuſance of plea is granted to the bailiffs of a ſran- 
chiſe, there if they fail che party of right he ſhall have reſummons, 


and the cauſe of the failer of right is traverſable, Br. Refummons, 


pl. 3. cites 34 H. 6. 53. 

3. Re- attachment was ſued after the death of King R. 3. and 
there was no roll thereof; and yet good by the opinion of the 
Court ; for re-attachment by the death of the king is as a new 
eriginal ; contra of reſummons for failer of right in a franchiſe 
after conuſance of pleas granted, or ſcire facias to execute a re- 
mainder by fine, or re-attachment after protection caſt, if the re- 
ſummons or re-attachment bears date after the year, &c. Br. Re- 
attachment, pl. 16. cites 1 H. 7. 21. | 


oe 
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(B) Awarded. At what Time, and where. 


I, I. in aſſſſe againſt baren and ſeme, the baron makes default, 

and the ſeme is received, and after the parol is without day, 
the plaintiff may have his re- attachment againſt the baron and feme, 
or againſt the feme alone at his pleaſure; and per Norton, the 
” : tenant 


Oe v vw 


tenant is more at large when the paro] is without day by not coming 
ef the juſtices, than he is when it is by protection; for Wilby ſaid 
that there the tenants might hold them to their fir/t plea, or plead de 
novo; quære tamen. And where they were adjourned upon the 
pleading in tres Sept. Paſch. and at the day the baron made default, 
and the feme was received and pleaded, and had Octo trinitat. and 
at the day the paril was without day by not coming of the juſtices, 
and the plaintiff ſur re-attachment returnable after in 15 Hill. 
ubicungue, &c. which is in B. R. where by magna charta aſſiſe 
ſhall be brought in proprio comitatu; and yet well, becauſe it was 
commenced in proprio comitatu. Br, Re-attachment, pl. 7. cites 
24 E 21 . 

2. If ſcire fadas is ſine die by protection, a man Hall have re- 
garniſbment there, as he ſhall have reſummons or re-attachment upon 
original put fine die. And the protection was from the 7th Fanu- 
ary, to continue for one year; and the teſte of the regarniſhment 
was the 8th day of Fanuary then next following. And the opinion 
of the Court was, that it is well, and yet the 7th day ſhall not be 
accounted for one of the days, and 2 well; for a man may have a 
new writ bearing date the ſame day that his writ abates; quod 
quzre inde, Br. Re-attachment, pl. 33. cites 40 E. 3. 18. 

3. If protection is caſt, by which the parel is without day by a So in debe 
year and day, and after the party does not go according to his pro- po _ 
tectian, there the plaintiff ſhall have reſummons within the year, ain, 55 
by ſhewing of this matter. Br. Reſummons, pl. 37. cites 47 Which the 


F. 3. 6. parol was 


without 
day, and the p/aintiff ſued repellance within the year, and repealed it, there the plaintiff ſhall have 
reſummons within the year, notwithitanding that the firſt judgment was, that the parol thall be fine 


die by a year and a day. Br. Reſummons, pl. go. cites 3 H. 6. 40. 
In rreſpaſe, the defendant caft protection, which was allowed, and the ext day the ra. 


Jhewed repellance, by which he prayed re- attachment, and had it immediately within the year, au 
habces corpora againſt the jury; quod nota, Br. Re-attachment, pl. 2. citcs 34 H. 6. 4. 


4. In aſſiſe of mortdanceſtor, if the tenant is efſorgned, and at the Refum- I 
mons ina 


day he makes default, reſummons does not lie there, but 7mme- | Moe, 
diately upon default made upon the original. Br. Reſummons, but immed{- 
pl. 34. cites 4 H. 6. 23. ately after 


the return of 
the ſummons. Br. Reſummons, pl. 29. cites 18 E. 4. 8.—Br, Proceſs, pl. 119. cites S. C. 


1 160 1* 
5. In appeal of the death of the ancgſtor within the year, the writ Br. gb 
was delivered to the ſheriff, and before the return thereof, the king . 
dies, and alſo the year was paſl before the day of the return of the Rr. ap- 
writ; and the plaintiff removed the writ into B. R. by certiorari, peal, 2 98. 
and the ſheriff had done nothing in ſerving thereof, and re-attach- E, Cr. 
ment was granted, though the writ did not come in by return in tjorari, pl. 

court; for otherwiſe the party ſhall loſe * his appeal, becauſe the 12- ces 


year is paſſed. Br. Re- attachment, pl. 27. cites 10 E. 4 13. 23 


0 


Where aps 


Feal of death is without day by demiſe of the king, the re-attachment to revive the original ſhall be 


brought within the year after the death of the king; and otherwiſe the appeal is gone. Br. Re- 
attachment, pl. 1. cites 2 H. 7. 10. : 


If an appeal had been avated by the demiſe of the king, before 1 Ed. 6. cap. 7. (by which this 
miſchief is provided againſt) it ſeems clear, that the appe/lant might have ſued a re-attachment againſt 


ther wiſe 


the appellee, within ile year and day after ſuch demiſe; for that he was in no default, and 0 br 
N 4 woul 


1 
Ni 
| 
bi. 
{$41 
By 
- 


— 


"VF — 
— 
— 


n 
— 


— 
— 


—_ 


.. L-CS. 
2 — — — 
. 
2 — * 


— — 


— as inn 
— ICE. 


— 


TREE ————————————— 
4 


— Or mma ne aur Ys 8 
Aa III 


. 


. = 
L 


— —— — 
IEEE S 


DT nu — —ä— 


— pa ys 6 4 
- 


— 


2 


— EIIIR 8 
— — 


— HORA As wang 


—.— 2 — — — 


— — 


— 
— 
— 


— 


— 
— 


— Z 
— Ken — 2 — 
2 n 


— 


EE DD I 


. <8 3.0 
— rh ned ns ne en 8 
- — 


——— as & NS 


. . ow le. 
— 


— 
3 23 


- — 


— 


WASH — 


— 
— 


DC IE 


W nnn. 
re — 


. .. 
—— —— 


— 


— EI 
— — 
— — 


— 


— 


— CICE EIT "WE 


— — "IN dk 


CE Ee ͤ äaeꝓ—k — 


* 
Soy 2 2 4 
8 Cram oh 


WO 


— — — 1 — £4 otros 4 
n 


> bt es +. 


—— ca wth — hatin a tr 4a. 
* N TR 93 , F 
EEC 


= — 4 0 
a cn — Canin» aps 
7 » 
n 
KN. 
8 


N "44 


8 


—ñññ..ꝛꝗ Q? — ——— FI. Py 


er nn . wy * 
rc 
1 we n „ — 8 


e 
* ˖ 


e e eee 
o * > 2 


— — Cone — 212 


— 
0 


160 - Keſummons, at. 


v ould have been wit! out remedy. 2 Hawk. Pl. C. 163. cap. 23. S. 33.——And ibid. $99.” 


P. 27. S. 205. The ſetjeant ſays he does not find it any where ſaid, that the pleas and other p:o- 
c edin-s therein being put without day by the demiſe of the king, might not be revived by 4 
1 ecial re-attachnent, in the ſame manner as in any other action: however, it is certain at this day, 

ai by force of 1 Ed. 6. cap. 7. und 1 Arn. rap. 8. Neither the writ nor bill, ner any plea, nur pro- 
.edings therein, Mull te any way diſcontinued, or put without day ty ſuch demiſe. 


6. So of formeden purchaſed within the year 2 title accrucd 
againſt pernor of the profits, and the king died before the return of 
the writ, the writ ſhall be removed by certiorari as above, and re- 
ſummons ſhall be granted for the miſchief, &c. Br. Re- attach - 
ment, pl. 27. Cites 10 E. 4. 13. 


Fe ) 


pl- 1. 2. (C) In what Cafes and actions, and * how. 


1. IN aſiiſe againſt two, the ene pleaded foreign releaſe, and the 
other to the affiſe ; and it was adjournea into bank fer the 
foreign plea, and againſt the other it was fine die, and at the day in 
bank the foreign pleader made default, and the affife was adjourncd 
into pais without re-aitechment againſt him who pleaded to the 
* affiie ; and he pleaded releaſe of all actions after the day in bank, & 
non allocatur; for He had ns day in ccurt without re- attachment, 
but the other had always day in court till now. Br. Re- attach- 
ment, pl. 30. 22 Aſſ. 26. 8 
Tire rare 2. It was ſaid, the reſummons daes nct lie but where the parol is 
* u ithout day without folly of the plaiutiſf, as by demiſe of the king, 
ons ir 79 ” . . RY — 
e ee not coming of the juſtices, protection, ceſſer of an eyre, &c. Br. 
g Reſummons, pl. 33. cites 24 E. 3. 48. | ih 
e: for 3. But if it be diſcontinued, a man ſhall not have reſummons; 
27 the com- » Sa . 0 Si a : 
„„ for the original is determined, and therefore there it does not lie, 
„cn. though it be in caſe of ward, where reſummons is given by“ 
3228 ſtatute. Br. Reſummons, pl. 33. cites 24 E. 3. 48. 
s 4 
boon that was party to the original, or which came in by voucker or veſceipt, &c. ſo long as the 
ent hived, d waly where the plea was put without day without any laches or default ia the party, 
upon a conuſance granted, and feiler of right by the demiſe of the king, the non venu of the 
$--!1icc5, or wicn the pool demurred for nonage, or upon the allowance of a protection, and the 
; but if ibe pr occls be not continued by the negligence of the plaintiff, no teſummons lics. 
2 Intt. 441, —* 13 E. 1. Cap. 35» ; 


4. In aſſiſe the parel was without day meſne between the ver dit 
and th- judgment, by remeving of the juſtices, by which the plaintiff 
ſucd iu it te make the record to come before the new juſtice to have 
Judgmei t, and the record was brought before them, but not the ori- 
giral ror the pannel, by which the juſtices would do nothing; 
wherefore he cau/-d them to came by another writ, upon which the 

- Juſtices «awarded re-aitachment ad audiendum judicium ; quod nota. 
Br. Re- attachment, pl. 32. cites 26 Aſſ. 20. 

5. In aſſa e, the bailiff of the franchiſe had conuſance, and after 
the 3 ſued re-atiachment, which was pone per vadios, &c. ita 
gued loquela fit in eodem ſtatu, & quod ballivi fibi de recto defe- 

cerunt, 


Reſummons, cc. 161 


cerunt, &c. & & quod habeas corpora juratorum return*, &c. Br. by — 


Re- attachment, pl. 8. cites 26 Aſſ. * 66. 


6. In aſſiſe, conuſance of pleas was granted to S. and after the 
plaintiff ſued re- attachment for failer of right in the franchiſe ; 
for at one day the t-nant pleaded to the aſſiſe, at which day ths 
bailiffs would do nothing, but gave day over, and at the day did not 


come. Br. Re-attachment, pl. 11. cites 31 Afi. 9. 


In /cire facias, the prayee in aid caſt protection, which borg 
date 7th day of Fanuary per unum annum duraturum, and the 
plaintiff_br ought regarniſhment in lieu of reſummons upon ſcire 
facias, as he ought. Br. Reſummons, pl. 4. cites 40 E. 3. 18. 
8. Where ward is brought agarnſi two, and the one dies, the Br. Gard, 
plaintiif {hall not have reſummons againſt the other; for one is alive 5 eee 
10 may anſwer of the ward: and fo it ſeems that the writ ſhall e 


abate, and the plaint. ball have a new original againſt the ſurvivor, ſhould be 
Br. Refumn;ons, pl. 5. cites 50 E. 3. 7. 7-b. 2150 


ſurvivor wall ave the ward, and the branch of the ſtatute Weſtm. 2. cap. 25. gives the reſummons 
cithet azz: oft the executors or heir; and in this caſe pars defendens non eft mortua. 2 Inſt. 441. 


9. If a judge takes conuſance of a fine, and the king dies, the writ So if writ of 


ef covena:it hai be reſummoned, and the conufance ſhall be cer- 1 Aug 


tified by writ directed to ihe juſlice, Br. Reſummons, pl. 8. cites ze returned, 


8 H. 4+ & and the 
king's money 
entered, and after the king dies before the engroſſment of the fine, the writ of covenant may be 


Tr: lummoned, and then ihe finc may be engrols'd; quod nota. Br. Reſummons, pl. 21. cites- 


Br. Fine, pl. 8z. cues S. C. 


1 11. To 10. 


10. In aſtiſe of martdancęſtor, the tenant is eſſeined, and at the So in 78 
day, c. mak's default, the aſſiſe ſhall be awarded by his default; , * 
for reſummons does not lie there, but upon immediate default made iꝙed ar 


upon the original. Br. Reſummons, pl. 34. cites 4 H. 6. 23. e e 


the ſum- 


maus, and at the day makes default. reſummons ſhall not iſſue, but the artaint Fall be awarded by 
delauht; for reſummons lhali not iſſue but immediately after the return of the ſummons. Br. Re- 


ſummons, pl. 29. cities 18 E. 4. 8. 


11. In treſbaſs in London in the time of H. 6. the defendant 
pleaded arbitrement in Kent, and ſo to iſſue, and proceſs continued to 
the hab-as corpora, and there the parel was put without day, be- 
couſe King E. 4. as lawful and true heir to E. 3. and alſo to 
King R. 2. tert upon him the dignity of the crown, by which at the 
prayer of the plaintiff, re-attachment was granted againſt the de- 
fendant to the theriff of London, and rehabeas corpora againſt the 
jury to the ſheriff of Kent; quod nota, Br. Re-attachment, 
pi. 19. Cite i Bog. Tee! 

12. in recordare they were at iſſue, and it paſſed for the de- 
fendant, and after the plea was removed without day by demiſe of 
the king, by which the defendant prayed reſummons, in the name of 
plaintiff, and could not have it; but the opinion of ſeveral was, 


that he mall have a ſpecial writ pon the matter, and both parties 
+ ſhall be warez ng p eber HE defendant ſhall have ſcire fac as. 
Br, Reſummons, pl. 23. cites 2 E. 4. d. 
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v ould have been wit! out remedy. 2 Hawk. Pl. C. 163. cap. 23. S. 33-———Arnd ibid. 299. 


edis there. being put without day by the demiſe of the king, might not be revived by 4 
1 ecial re-attach nent, in the fame manner as in any other action: however, it is certain at this day, 
2 by force of 1 Ed. 6. cap. 7. und 1 Arn. rap. 8. Neither the writ nor bill, ner any plea, nor pro- 
«: edings therein, ſoall te any way diſcontinued, or put without day by ſuch demiſe. 


6. So of formeden purchaſed within the year . title accrucd 
againſt pernor of the profits, and the king died before the return of 
the writ, the writ ſhall be removed by certiorari as above, and re- 
ſummons ſhall be granted for the miſchief, &c. Br. Re-attach- 
ment, pl. 27. cites 10 E. 4. 13. 


(C) In what Cafes and actions, and * how. 


1. IN aſſiſe againſt two, the ene pleaded fereign releaſe, and the 
other to the aſſiſe; and it was adjournea into bank fer the 
foreign plea, and againſt the other it was fine die, and at the day in 
bank the foreign pleader made default, and the affiſe was adjourned 
into pais without re-aitechment againſt him who pleaded to the 
EB ne; and he pleaded releate of all actions after the day in bank, & 
non allocatur ; for he had ns day in court without re-attachment, 
but the other had always day in court till now, Br. Re-attach- 
ment, pl. 30. 22 Aſſ. 26. 8 
The ratvre 2. It was faid, the reſummons daes net lie but where the parol is 
or 211m without day without folly of the plaint:ff,, as by demiſe of the king, 
ens t 79 . . . cu» | 
tene the not coming of the juſtices, protection, ceſſer of an eyre, &c. Br. 
cr inal Reſummons, pl. 33. cites 24 E. 3. 48. | 
277 ; for 3. But if it be diſcontinued, a man fall not have reſummons; 
7 the com- — - d 2 5 f j 
„ „ for the original is determined, and therefore there it does not lie, 
tem- though it be in caſe of ward, where reſummons is given by * 


ee ſtatute. Br. Reſummons, pl. 33. cites 24 E. 3. 48. 

- El 

tn that was party to the original, or which came in by voucher or reſceipt, &c. ſo long as the 

1512nt lived, d ualy where the plea was put without day without any laches or default in the party, 
+ zpon 2 conufance granted, and feiler of right by the demiſe of the king, the non venu of the 

1+!1iCccs. or wicn the parol demurred for nonage, or upon the allowance of a protection, and the 


+; but if the proceſs be not continued by the negligence of the plaintiff, no teſummons lics. 
2 Init. 441.— 13 E. 1. cap. 35 · | 


4. In aſſiſe the parel was without day meſne between the ver dit 


ſucd w it te make the record to come before the new juſtice to have 
Judgmei t, and the record was brought before them, but not the ori- 
girel ner the panel, by which the juſtices would do nothing; 
wherefore he cauſ d them to come by another writ, upon which the 

- Juſtices ward re-attachment ad audiendum judicium ; quod nota. 
Br. Re- attachment, pl. 22. cites 26 Aſſ. 20. 


the plaintiff ſued re-aiiuchment, which was pone per vadios, &c. ita 
gued loguela fit in eodem ſlatu, & quod ballivi fibi de recto defe- 
: | cerunt, 


pP. 27. S. 205. The ſetjeant ſays he does not find it any where ſaid, that the pleas and other p:o- 


and th- judgment, by removing of the juſtices, by which the plaintiff 


5. In af//e, the bailiff of the franchiſe had conuſance, and after 


= 
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cerunt, &c. & & quod habeas corpora juratorum return, &e. Br. h 
Re- attachment, pl. 8; cites 26 Aſſ. * 66, n 
6. In aſſiſe, conuſance of pleas was granted to S. and after the 
plaintiff ſued re: attachment for failer of right in the franchiſe ; 
for at one day the fenant pleaded to the afjiſe, at which day the 
bailiff; would do nothing, but gave day over, and at the day did not 
come. Br. Re-attachment, pl. 11. cites 31 Afi. 9. 
7. In /cire facias, the prayee in aid caſt protection, which bora 
date 7th day of Fanuary per unum annum duraturum, and the 
plaintiff brought regarniſhment in lieu of reſummons upon ſcire 
facias, as he ought, Br. Reſummons, pl. 4. cites 40 E. 3. 18. 
8, Where ward is brought agarnſt two, and the one dies, the Br. Gard, 
plaintiif {ball not have reſummons againſt the other; for one is alive Pl. go. cites 


. E. g. 70, 
10 may anſwer of the ward: and fo it ſeems that the writ ſhall . <4, 


abate, and the plaintiff /hall have a new original againſt the ſurvivor, ſhould be 
Br. Refumn.ons, pl. 5. cites 50 K. 3. 7. — 


ſurvivor wall ave the ward, and the branch of the ſtatute Weſtm. 2. cap. 25. gives the reſummons 
cithet az2:alt the executors or heir; and in this caſe pars defendens non eft mortua, 2 Inſt. 441. 


9. If a judge takes conuſance of a fine, and the king dies, the writ So if writ of 
ef covena:it ſhail le reſummoned, and the conuſance ſhall be cer- avis y "ug 
tified by writ directed to ihe juſtice, Br. Reſummons, pl. 8. cites 4 returned, 
8 H. 4. 5. and the 

| king's money 
entered, and after the king dies before the engro/Jment of the fine, the writ of covenant may be 


relummoned, and then ihe fine may be engrois'd; quod nota. Br. Reſummons, pl. 21. cites- 


1 H. 7. 10. Br. Fine, pl. 8z. cues S. C. 


In aſtliſe of martdance/tor, the tenant is eſſained, and at the So in a . 
hy _ 2 4 fs , taint, 1f the 


day, c. mates d:fault, the aſſiſe ſhall be awarded by his default; e 
for reſummons does not lie there, but upon immediate default made Signed ar 


upon the original. Br. Reſummons, pl. 34. cites 4 H. 6. 23. e e, 


the ſum- 
mos, and at the day makes default. reſummons ſhall not iſſue, but the artaint Fall be awarded by 


delauh; for rcſummons ſhali not iſſue but immediately after the return of the ſummons, Br. Re» 


lummons, pl. 29. cues 18 E. 4. 8. 


11. In treſpaſs in London in the time of H. 6. the defendant 
pleaded arbitrement in Kent, and ſo to iſſue, and proceſs continued to 
the hab as corpora, and there the parel was put without day, be- 
couſe King E. 4. as lawful and true heir to E. 3. and alſo to 
King R. 2. tet upon him the dignity of the crown, by which at the 
prayer of the plaintiff, re-attachment was granted againſt the de- 
fendant to the iheriff of London, and rehabeas corpora againſt the 
Jury to the ſheriff of Kent; quod nota, Br. Re-attachment, 
pl. 19. cites 1 E. 4. 1. | | 

12. in recordare they were at iſſue, and it paſſed for the de- 
fendant, and after the plea was removed without day by demiſe of 
the king. by which the defendant prayed reſummons, in the name of 
plaintiff. and could not have it; but the opinion of ſeveral was, 
that he hall have a ſpecial writ upon the matter, and both parties 
ſhall be warned, and by others the defendant ſhall have ſcire fac. as. 
Br, Reſummons, pl. 23. cites 2 E. 4. d. 
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Br. Re- at- 13. In formedon the parties were at iſſue, proceſs continued to the 
— mg habeas corpora, and after the parol was ſine die by depoſition of King 
5.0. Ei. 4. and the demandant had reſummons againſt the tenant, and 
The opi- in the ſame writ habeas corpora againſt the jury. Br. Reſummons, 
n cites 10 E. 4. 1 

Court was, pi. 24+ Cl 13. 

that in this caſe the plaintiff ſhould have re attachment, notwithſtanding that wo proceſs was in the 
eriginal which was by bill; for otherwiſe the plaintiff ſhall loſe the advantage ot the ple ding be- 
fore, and his colts, which ſhail be miſchievous, &c. Br. Re-atiachment, pl. ag. cites S. C. 


[ 162] 14. In avotory the parties were at ſue, and venire facias re- 
r. Scire turned, and habeas corpora awarded, and after the paro! was uit h- 
12 out day by demiſe of the king, and the defendant prayed ſeire facias 
8. C. againſt the plaintiff to hear the jury, and habeas corpora agairſt the 
jury; and all the juſtices agreed that he ſhall have ſcire facias, and 
this for the miſchief of having return. Br. Reſummons, pl. 26. 
Cites 10 E. 4. 15. | 
15. In detinue if the defendant prays garniſhment again/! F. who 
comes and pleads with the plaintiff, and after the parol is without 
day, the garnifhee fall have ſcire facias. Ibid. per Cateſby. 
Br. Scire 16. So where 2 ſeveral writs F ward are brought again/! one 
facias, pl. and the ſame man, by which they enterplead upon the fir 0: iginnl, 
4 <p and after the pero! is without day, and the firft plaintiſf will nat ue 
#28 Ag the "ore plaintiff ſpall have ſcire facias againſt the ft 
plaintiff: to which all the jultices agreed, Br, Refummons, pl. 26. 
Cites 10 E. 4. 15. | | 
17. Ss in quare impedit or the default; for every one is actor 
againſt the other. Br. Reſummons, pl. 26. cites 10 E. 4. 15. 
Br. Scire fa- 18. So in quo jure for the plaintiff, if the parol be witheut day 
1 after be has made title. Br. Reſummons, pl. 20. cites 10 E. 4. 15. 
Ps 19. And fo it ſeems that where the defendant is become actor, ar 
is in caſe to recover nothing, or to have nothing agara/t the p/aintiff 
that he ſhall have ſcire facias in this caſe. Br, Relummons, pl. 20. 
| cites 10 E. 4. 15. 
Br. Re-at- 20. Contra in appeal, there, if the parties are at iſſue, and after 
ee the parol is without day, the defendant hall not have re- attachment 
© C Per £9 recover damages againſt the plaintiff; for leis nat intiticd to have 
Jenney, damages til! he belicite mido acquirtnins; for he was never in 
adChoke jeopardy. Per Choke J. quod non ncgatur. Br. Reſummons, 


-> roo / pl. 26. cites 10 E. 4. 16. 


favs, and fo 
ſee that if he had been intitled by acquittal, there he might have the ſcite facias,——— 


Br. Scire facias, pl. 195. cites S. C. 


21. If a man brings formedin again/t pernour of the profits 
within the year after titl: accrued to the demandant, and before the 
return of the writ the king dies, the writ-fhall be removed into C. B. 
by certiorari, and upon this he ſhall have reſummons for the miſ- 
chief. Br. Reſummons, pl. 27. cites 10 E. 4. 14. 

22. The ſame of re- attachment in appeal of death. Ibid. 

23. Treſpaſs in C. B. againſt 2, who pleaded ſeveral pleas to 

i ue, and ſeveral venire facias's, and habeas carpora's, and after the 
parol was without day by depoſition of E. 4. The plaintiff had 
| | one 


Reſummons, xc. 


ene re- attachment againſt both, ad audiendum juratores patriæ, in 
quos ſe ſeparatim poſuerunt, and habeas corpora in the ſame writ 
againſt both the juries. Br. Re-attachment, pl. 24. cites 10 

be is treſpaſs in B. R. the parties were at iſſue, and at the niſi 
prius the defendant made default, and the ingueſt awarded againſt 


162 


And by Bil 
linge, if the 
verdict had 


him by default, and paſſed for the plaintiſt, and after before the day paſſed 


in hank, the king died, and fo the parol was without day; 
was held, that the plaintiff ought to have re-attachment againſt the 
def ndant to hear his judgment, notwithſlanding that he was out of 
court by his d:fault, but the defendant ſhall not plead thereupon ; 
but judgment cannot be given till it be revived by re-attachment 
to give the defendant day in court to ſtand to the judgment. 


Br. Re-attachment, pl. 28. cites 10 E. 4. 14. 


and it g be 


plaintiff, or 
if the plaine 
tiff had been 
nonſuit in 
appeal at 
the ni 
prius, and 
the parol 


was with- 


out day, as above, before the day in bank, the certiorari ſhall be ſued the next term, to make the 
defendant able to pray judgment againſt the plaintiff, Brook makes a guere if it can be without 


 feire facias agaialt the plaintiff, Br. Re-attachment, pl. 28. cites 10 E. 4. 14- 


25. In account, the defendant was awarded to account, and capias 
ad computandum iſſued, and it was returned cepi corpus, and he ac- 
counted before the auditors, and pleaded a plea to iſſue triable in a 

| foreign county, and found mainprize by recognizance, and after the 
i ſſue was diſcontinued by demiſe of the king; and the plaintiff prayed 
capias ad computandum de novo, and could neither have that nor 
reſummons, but ſpecial ſcire facias comprehending all the matter, 
and habeas corpora, and diſtreſs againſt the jury, and the ſcire facias 
was ſued where the original was ſued, Br. Reſummons, pl. 44. 


Cites I E. 5 I. 


[ 163 ] 
In account, 
the defend- 
ant was 
awarded to 
account, and 
pleaded to 
iſſue before 
the auditors, 
which was 
after with- 
out day by 
demiſe of the 
king, by 


which ſeire facias with habeas corpora jurat. Med. And fo ſee that reſummons does not lie: 
for the original was in a manner determined by the award to account before, which is a judgment: 


and yet two 
cites 1 H. 7 Is 


26. Where proceſs ſhall be ſaid to be put without day. It ſeems 
agreed, that by the common law wall proceedings upon any indift- 
ment, information or popular actions whereon no judgment had been 
given, were wholly determined by the demiſe of the king, and that 
nothing remained but the indictment or information, original writ 
or bill, which were put without day till re-continued by re-attach- 
ment, to bring in the defendants to plead de novo. But this is 
fully provided for by 4 & 5 W. 3. 18. and 1 Ann. 8. by which it 
is enacted, that ſuch proceſs, &c. ſhall continue in the ſame force 
after the king's demiſe, as it would have had if he had lived. 


2 Hawk. Pl. C. 299. cap. 27. S. 104. 


(D) In what Caſes. General or Special. | 


1. SSISE againſt an infant and J. S. of a rent-charge by 
| A deed, the infant pleaded that ne charga pas by the deed 


which bore date in a foreign county, by which it was — wary 
any 


judgments ſhall be in account before that it be ended. Br. Reſummons, pl. 35. 
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2 Inft, 441. 


eites S. C. ac- 


cordingly 
6d thee 
the wiit 


bank, and the aſſiſe was without day again/? F. S. and was tried for 
the plaintiff in bank by niſi prius, and remanded into pais tv be 
taken, and re- attachment ſued againſt the others, who were fine die, 
which re- attachment did not make mention of any day certain; but 
quod fuit ad aſſ. And therefore per Cur. he was awarded to ſue a 
new writ, quod nota; for per Shard, if a general re-attachment 
had been ſued to re- attach all aſſiſes; yet in this caſe he ought to 
have a ſpecial re- attachment; quod non negatur. Br. Re-attach- 
ment, pl. 31. cites 26 Aſſ. 3. | 

2. Aſſiſe was adjourned to Weſtminſter for difficulty, and then 
the affiſe was awarded, and à ſpecial re- attachment againſt A. where 
the aſſiſe was againſt A. and three others ; and at the day all the 
Juſtices did not come, and general re attachment iſſued to attach all 
the aſſiſes. Perley ſaid, this aſſiſe ought to have been attached by 
ſpecial re-attachment, and therefore the plaintiff was directed to 
ſue another re- attachment againſt the next ſeſſions; for three 
were not yet re-attached, but A. only. Br. Re-attachment, pl. 13. 
cites 39 Aſſ. 5. + 

3- In aſſiſe it was at another time ſent to the biſhop to certify if 
the plaintiff was a baſtard or mulier, returnable at the next ſeſſions, 
and at the day the parties were without day, by not coming of the 
Juſtices, and now are the aſſiſe, and the parties re-attached by a 
general re- attachment for all aſſiſes, but no writ ſent again to cer- 
tify, and now the bi/hop certified by the fir/t writ, that the father 
and mother were eſpouſed, and he born in the eſpouſals, and the 
eſpouſals continued all their lives; and the certificate awarded 
good, notwithſtanding that new writ of certificate was not awarded, 
and the plaintiff recovered the land again/t him who appeared only, 
and not againſt the others who did not appear; quod nota. 
Br. Re-attachment, pl. 14. cites 43 Aff. 11. | 

4. In writ of error it was ſaid, by Hank. for law, that it is the 
office of the juſtices of aſſiſe after the parol is without day to re- 
attach all the affiſe by a general writ without ſuit or appearance of 
the party. Br. Re-attachment, pl. 5. cites 8 H. 4. 5. | 

5. Appeal againſt ſeveral, whereof ſome dwelt in a foreign county, 
and therefore capiat with proclamations iſſued in this county ac- 
cording to the ſtatute, and was returned ſerved, by which exigent 
2 and before the return, the king died; and therefore it was 

id, becauſe he had not ſued a ſpecial re-attachment reciting the 
proceſs, he ought to have writ with proclamation, contra upon 
ſuch ſpecial re- attachment; for this ſhall revive the procels. 


Br. Re- attachment, pl. 34. cites 1 E. 5. 2. and fays, ſee the book. 


(E) Sued. By whom. 


1. * baron and feme bring writ of ward, and the baron dies pend- 
ing the writ, the feme ſhall not have reſummoans ; for the ſtatute 
ſpeaks only of heir or executor, and therefore ſhe is put to a 1 


7 


Reſuminons, at. 164 


original. Br. Reſummons, pl. 41. cites 19 E. 3. and Fitzh, Gall abate, 


rag. becaule one 
Sci. fa. I 19. | ' of the plain- 


tiffs is alive, to whom the wardſhip ſurviveth, & pars querens non obiit. 80 if 2 joint lords, 
er coparceners of a ſeignory, bring a writ of ward, and one of the plaintiffs dies, the writ is abated, 
and the ſurvivor ſhall not have a reſummons, for the ſtat, Weſtm. 2. cap. 35. gives the reſummons 
either to the heir, or to the executors, and not to any ſurvivor who may have a new original. 


2 Inſt, 441. 


2. A man brought writ of ward, and died, and his heir brought Where 
reſummons, and not the executor ; becauſe it was by reaſon of his fat. _ 


proper fee according to the ſtatute of Weſtminſter 2. cap. 35. and the makers 
after the defendant died, and then the Heir brought reſummons againſt ol ths act 


were not 


the executors of the defendant ; quod nota, Br. Reſummons, pl. 18. #1 


Cites 24 E. 3. 48. the law, 
becauſe the 
reſummons is given to the heir, where by law the heir cannot have the wardſhip, being but a 
chattel, the makers of the law knew that as well as the objector; for it is ſaid in g Ed. 3. that they 
were ſage gents that were at this parliament, but ſeeing no reſummons in this caſe did lie by the 
common law, the makers of this act gave the reſummons to the heir, ben the wardſbip accrued 
ratione proprii feodi; for there the inheritance of the tenure might come in queſtion, which con- 
cerned the heir more than the wardſhip, hac vice, could concern the executors; and as if the de- 
fendant make his teſtament, and deviſis the ward to another, yet the eee ſhall be awarded * 
the next ſubſequent clauſe of this att againſt the exccutors, although they have nothing in the ward, 
and for their inſufficiency againſt the heir, who cannot claim, the ward. being but a chattel ; ſo in 
novo caſu providebant novum remedium; and in one caſe charged the heir of the defendant, whom 
the law could not charge, and in another gave remedy to another heir upon a good reaſon, who by 
law had none. 2 Ioſt. 441, cap. 35- 

If the plaintiff in the writ of ward diet, and a reſummons is ſued by the heir, if the defendant 
lies the heir ſhall have a reſummons againſt the executors of the detendant; for the words of the 
branch of the ſtatute be, inter querentem, vel ejus haredem ſeu executores, & executores defen- 


dentis, &c. 2 Inſt. 441. cap. 35. 


3. In præcipe quod reddat, conuſance of the plea was granted, and 2 Init. 441. 
the tenant ſued reſummons for failing him of right ; quod miror; fe 
that the tenant ſhall have it. Br, Reſummons, pl. 19. cites ſhall not 
39 E. 3. 17. have reſum- 


mons, be- 
cauſe he never ſued out ſummons. 
| | | [165]: 
4. If in treſpaſs verdict paſſes for the defendant, he may cauſe Br. Scire ta. 
the record to be brought into court, and have judgment againſt the a0 


plaintiff to be barred, though the plaintiff had no day in court, by =, Rep. ga. 


reaſon of the depoſition of the king, in whofe time the verdict was 2. S. P. inthe 
given; for the * defendant cannot have reſummons nor re-attach- 


caie of diſ- 


. | * l continua 
ment, but ſome hold in B. R. that he ſhall have ſcire facias; quod of proce. 
nota, Br. Re-attachment, pl. 22. cites * 10 E. 4. 1%, ow 3 

p © nei- 
ther ſummons nor attachment; and becauſe at common law, if a verdi& had paſſed for the de- 


fendant, and before the day in bank, the king had died; in this caſe there is a diſcontinuance, and 
the defendant may by certiorari remove the record, and though the parties ſhall not plead any ples, 
yet the defendant ought to ſue ſcire facias, but without ſcire facias he ſhall not have judgment be- 
cauſe the parties have no day in court, and the ſcire facias ſhall revive the record, and give day to the 
parties contrary to the opinion of Littleton. 10 E. 4. 13. b. though he ſays, it was ſo adjudged, that 
the defendant in ſuch caſe ſhould have judgment immediately. —8. P. 2 Inſt. 441. cap. 35: 


F. In debt againſt two executors, the one was ſummoned and 
endant were at iſſue, and after the 


garal was without day by demiſe of King E. 4. and per — 
e 


ſevered, and the other and the 
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Reſummone, 4c. 


the reſummons ſhall be by him who ſued alone, and not by both. 


Br. Reſummons, pl. 25. cites 10 E. 4. 13. 


(F) Sued. Againſt whom. 


I. 11 aſſiſe againſi baron and feme, the 2 was received, and 

pleaded, and had day, at which day the affiſe was without day 
by not coming of the juſtices, and by general re-attachment the baron 
and feme were re-attached. Per Perſey, the re-attachment is 
without warrant; for it gt to have been againſt them who laſt 
had day, and then was the baron out of court, and without day; 
and it was touched, that the writ ought to have been ſpecial, 
making mention, &c. As it ſeems, it ſhall make mention of all the 


circumſlances, and of the laſt day in court between the parties. 


Br. Re attachment, pl. 10. cites 30 Aſſ. 39. 

2. Mortdanceſter was long depending by argument of a de- 

murrer upon eſtoppel, and after the aſſiſe was awarded at large, 

becauſe an infant was tenant, who pleaded eſtoppel, which was not a 
good eftoppel; and the Court was in doubt if they ſhould award the 
reſummons againſt the jury, or againſt the party; and per Cur. it 
was awarded againſt both; quod nota; and this reſummons was 
the proceſs made upon the original, and not the reſummons to revive 
the plea after it is fine die; for upon the one lies eſſoin, and upon 
the other not. Br. Reſummons, pl. 20. cites 30 Aſſ. 5 1. 

3. In aſſiſe they are adjourned io Weſtminſter, and there they re- 
ſolved and remanded the afſiſe into pais, to inquire, &c. For it was 
after the iſſue, at which day ns ſpecial re- attachment was ſuæd to re- 
attach the jury ; and though the parties have day fixed, yet the jury 
not being re-attached, the juſtices commanded them to ſue re- 
attachment. Br, Re- attachment, pl. 12. cites 38 Aſſ. 29. 

Br.Charters 4. Where the defendant in detinue prays garniſhment, and the 
de Terre, garniſhee comes and is at iſſue with the plaintiff, and after the gar- 
of 4 nes niſhee dies, the plaintiff ſhall have reſummons againſt the defendant, 
© - and ſcire facias againſt the heir or executors of the garniſhee, and 
the writ ſhall not abate. Br. Reſummons, pl. 2. cites 9 H. 6. 36. 
5. Reſummons ſhall be again/t the defendant and the 
8 ay * of detinue. Per Brian. Br. Reſummons, pl. 45. cites 
I I E. F. 3. 

20. — 6. Reſummons cannot be againſt him who was not ſummoned. 

44% Br. Reſummons, pl. 22. cites 5 H. 7. 38. 


Andina 7. A reſummons lies not againſt the heir of the defendant, if the 


—_ that the * executors have ſufficient ; but if the executors have aſſets 
inſuthency for part, and the heir effects for part, yet no reſummons is given 
of the exe- "againſt them both by this ack. 2 Inſt, 441, 442. cap. 35. | 
a good plca for him, that he has notbing & deſcent in fee ſimple. 2 Inſt, 442. cap. 3g. 


reſuwmons executors have aſſets; and it is a good plea for the heir to 22 
r 


- 


(6) Diſcontinued, 


garniſbee 


.Reſummons 5 et. | * 66 


(8) Diſcontinued, and the Effect thereof. 


I. RIT of right; two were received and vouched, and the 
2 vouchee came and joined the miſe and writ iſſued to the 
Heri to cy 4 knights to come to make the grand aſſiſe, returnable, 
&c. and at the day the vouchee and one of the prayees were dead, which 
was ſhewn to the Court by which 72 reſummons returnable, &c. 
At which day the defendant was e/ſoined, and at the day Culpeper 
ſaid, the proceſs is diſcontinued ; for it ought to have been certified 
by return of the ſheriff, and yet he was awarded to anſwer. Br. Re- 


ſummons, pl. 7. cites 7 H. 4. 3. 


(H) Revived, what; and in what Caſes. 


1. JYKACITPE quod reddat again/? the prior of B. they were Br. Reſum- 
| at iſſue, and when the inqueſt appeared, the tenant brought mons, pl-ga· 
ſuperſedeas to flay it, inaſmuch as he was a prior alien, and the king e nee 
had ſciſed his temporalities during the war, and leaſed to him in farm, 
and that they ſhould not proceed ; and upon this he prayed aid of 
the king, and the parol was without day, and after the demandant 
obtained procedendo, and ſued reſummons, and the demandant prayed 
habeas corpora againſt the jury, becauſe they appeared before, and 
could have ouly venire facias de novo, and the ſheriff may return a 
new panel, and fo he had; and ſo ſee that the reſummons is not re- 
vived, but only the iſſue, and not the venire facias, and proceſs upon 
it; quod nota. Br. Reſummons, pl. 15. cites 21 E. 3. 44. 
2. In account they were at iſſue, and found for the plaintiff, and 
capias ad computandum iſſued, and after exigent, and after the parol 
was without day, and the plaintiff brought reſummons, and prayed ex- 
igent allocatis com. by default of the defendant, Wilby ſaid, you 
ſhall have only a pone per vadios, and ſo it ſeems, that nothing 
is revived but only the original, Br. Reſummons, pl. 16. cites 


21 1 | 
3. Note, that where writ of ward is brought, and after is 4%. For refum- 


. 3 4 . . mon: is to rey 
continued, and the plaintiff dies, this cannot be revived by re- n 


ſummons. Br. Reſummons, pl. 18. cites 24 E. 3. 48. Ful bel 


cannot be re- 


vived where it is diſcontinued, which is the default and folly of the party, but death is the act of 
God of which the ſtatute has provided a remedy, but not after diſcontinuance, quod nota ; per 


Wilby and others cleariy. Ibid. 


4. In affiſe by 2, the one would not ſue, and at the day of the re- 
turn of the ſummons ad ſequendum ſimul the parol was without day; 
there a general reſummons will not revive the writ of ſummons ad 
Tequendum ſimul ; for it ſeems that proceſs cannot be revived. Br. { 167 J 


Reſummons, pl. 36. cites 44 E. 3. 16. . 
5. Formedon againſt baron and feme, and the feme was received in 


wefault of the baron, end wouched ; the vouches entered and died, 
$ "La | | Reſummons 
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Reſummons was ſued againſt the feme; and per Marten J. the 
feme ſhall now be in the ſame degree that ſhe was at the time of 
the receipt. Br. Reſummons, pl. 14. cites 9 H. 5. 4. 
Jt ſeems to 6. Aſſiſe againſt two, the one pleaded nul tort, and the other ſaid, 
de holden that the tenements are 2 into the hands of the king, and this found 
c 


by f 3 
tar att by examination of the eſcheator, whereupon they ceaſed ; by which 


eauſer, whe- the plaintiff obtained procedend? in loquela to the juſtices, and after 
_ rr all was put without day by not coming of the juſtices, and a general re- 
eriminal,are | e x 

Aiſconti-. attachment was ſued before the new jaſtices without any new proce- 
aued ; and dende, and the parties pleaded to iſſue, and it was found for the 


vs bat % Plaintiff, and thereupon they were adjourned to WI/eftminfler for 
ſpeak more AiHculty of the verdict; and thereupon came writ to them, rehearſing 


accurately, that the tenements were in the haus of the king, commanding them 
„ * that they do not proceed to judgment rege iuconſulto. And there it 
without dy was agreed per tot. Cur. that they could not proceed rege incon- 
&y the jaſ- ſulto, by reaſon of this laſt writ, and otherwiſe they might have 
_ 3 proceeded; for when the firſt aſſiſe was without day by the not 
were de. Coming of the juſtices, and the plaintiff ſu2d general re- attachment, 
pending. this ſhall revive but only the firſt original, and not the firſt matter, 
, Which proved the ſeiſin in the king; and alſo the firſt procedendo 
3 directed to the old juſtices cannot ſerve the new juſtices to pro- 
they ave con- ceed, but becauſe by general re- attachment nothing is of record 
Wehle. but the firſt original, therefore they might proceed, if no later writ 


her ſach , : . 
ay Se was had come to certify them of the ſeiſin of the king: and per tot. 


have + 


eccafioned Cur. and the prothonotaries upon general re-attachment the parties | 

2 —_— Hall plead de nova, though they had pleaded to the aſſiſe before, , 

= =: but quod nota; for the writ is quod re-attaches A. B. vel ballivum f 

ic ſeems ta ſuum, and a bailiff cannot plead nor maintain pleas in bar; but f 

aſl -y wt contra of ſpecial re- attachment; for there, if they were at iſſue upon 8 
eauſe ſo dif. à foreign releaſe, &c. and after the plea is without day, &c. and re- 
continued, yived by ſpecial re- attachment rehearſing the matter, there they 

3 ſhall not plead de novo, but after the plea pleaded the party ſhall 0 

canzet be re. not be received to ſay that the tenements are in the hands of the te 

vived with- king. And per tot. Cur. by ſpecial re- attachment, all the matter ni 
3 Ae, which is done upon the firſt original ſhall be of record again, and fo it 
re-attach- Was agreed in the principal caſe, that the juſtices ſhould not pro- 
ment,which, ceed without procedendo ad judicium : and ſo it ſeems, that the 
| 5. proceeding to the verdict is good without any procedendo in lo- 

Yevive the quela; quod nota. Br. Re-attachment, pl, 1. cites 9 H. 6. 40. £ 
| = * if al, the original record only. And ſays he does not find that any ſtatute has 

T ied this miſchief, except in the caſe of afſiſer, and juris utrum, which are provided fer by th; 

1 E. 6. cap, 7. 4 Hawk. Pl. C. 300 cap. 27. 5. 206, ca 

| | Fe, ba; 

7. In treſpaſs the parties were at iſſue in the time of E, 4. and at rea 

the niſi prius it was found for the plaintiff, and before the day in bank the 

the — was without day by depoſition of King E. 4. and it was held jud 

that the plaintiff ſhall have re- attachment to revive the iſſue, and to Dui 

baue bis judgment, and to give day in court; but at this day the parties | 

I not plead, but this ſhall revive the firſt iſſue only, and therefore q 

if nihbil be returned, upon ſuch re- attachment or reſummons 0 alias firſt 

{hall iſſue ; far it is not to give day to plead, and therefore he ſhall mer 


1 Z 
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Reſummons, at. 


have judgment upon the reſummons returned nihil ; but firſt cer- 
tiorari ſhall iſſue out of the ſame bank to return the record of niſi prius. 
And per Littleton, if ſuch verdict had paſſed for the defendant, he 


might cauſe the record to. be brought into court, and have judgment 


againſt the plaintiff to be barred, though the plaintiff had no day in 
court; for the defendant cannot have reſummons nor re-attacn- 


ment: but ſome held in B. R. that he ſhall have ſcire facias, quod [ 163 } 


nota. Br. Re-attachment, pl. 22. cites 10 E. 4. 13. 
8. [Though] reſummons is ita quod loquela illa fit in eodem ſtatu For where a 


guo fuit tali die, yet it ought to have good interpretation; for it = _ 


ſhall not be ſaid in eodem ſtatu to all intents. Per Davers, Br. Re- 1cddarprays 


ſummons, pl. 22. cites 5 H. 7. 38. to be re- 
ceived by 


default of the tenant, and the receipt is counter- pleaded, he who pros ſhall not be efſained ; but contra 
upon reſummons againſt the tenant, and him after the parol without day, Ibid. 


9. General reſummons revives the original, or the iſſue, if they 8. 6 2 
29. b. Triu. 


were at iſſue, bt no pleadings if the parties were not at iſſue before SES 


that the parol was put without day; but ſpecial reſummons revives the caſe of 
the iſſue or proceſs. Br. Reſummons, pl. 22. cites 5 H. 7. 38. diſconti- 
Per Brian nuance of 
x * : P . 0 rocels. &c. 
10. But where ſpecial reſummons is ſued, making mention of the dad bid. 39% 


tenant and voucher, there all is revived; and the ſame of the plead- 2: "ay it 2 
pears by t 


ings, per Brian: quere of proceſs or default, Br. Reſummons, 5h 0? 


; pl. 22. : | Entries, Tit, 


Reeattac 1 


ment, 499. That if iſſue be joined, and jury returned, and day given for trial, before which day 
the king dies, yet by ſpecial reſummons all thall be revived; for the jury was returned of reco:d, 
end the record ther-of was made full and perſect; and that with this agrees D. 118. a. 3 Mar. 
[pl. 78.] But cites 21 E. 3 44. Contra in caſe of aid prayer; for there the jury is not revived, 
«5 it is held there, but a venire tac. de novo ſhall be cn | 


11. By excommunication writ of detinue ſhall not abate, as upon plea 
of villeinage, profeſſion, præmunire, &c. but it ſhall be fine die & 
tempore, and it may be revived by reſummons or re-attachment ; quod 
10:2, Br. Excommengement, pl. 1. cites Litt. 44. 


(J)) New Defence. 


I, L writ of ward, if the defendant pleads to the action, and dies * Upon the 


. — 3 s reſummons 
before trial, by which the plaintiff brings reſummons againſt by alin 
the executors of the defendant, according to the“ ſtatute of Weſtm. 2. the party 
cap. 35. the executors ſhall not plead to the writ any new matter in ee, ogg 
bar, varying from the firſt matter, unleſs it ariſes of a later time, by e 


reaſon that the teſtator pleaded in bar before; and alſo it ſeems that pica, but 
the writ of reſummons revives the firſt iſſue, &c. quod nota, per only 78 
judicium. Br. Exception, pl. 6. cites 24 E. 3. 25. 26. ee 


Puiſne time, as a releaſe, &c, 2 Inſt. 441. cap. 35.—--Br. Reſummons, pl. 43. cites 24 K. 3. 25. 48. 


2. Ina general re- attachment, the defendant may vary from his 
firſt plea. Contra upon a ſpecial re- attachment. Br. Re- attach- 
ment, pl. 34. cites 1 E. 5. 2. | ö 
WW 80 3. In 
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the Court 


This caſe is 3. In cui in vita, the tenant after the view ſaid that the de- 
_ _ mandant had entered after the laſt continuance; judgment of the 
tions nm Writ, and fo te u,! and after the parol was without day by de- 
thing of the miſe of King H. 6. and the demandant ſued reſummons again/t the 
opinion of f. nant, and rehabens cor pora againſt the jury returnable preſently ; 
at the book and the tenant ſaid that after the laſt continuance the ſame demandant 
of 1 E. 4. brought afſiſe againſt R. and S. &c. of one acre parcel of the 
27 + but demand, and recovered and entered, and pleaded all certainly, and 
a E. 4 10. averred that this is parcel of the land in demand in the cui in vita. 
ab. pl. 2. Per Moyle J. the tenant may plead de novo upon the reſummons, 


and therefore may have two pleas after the laſt continuance in ſuch 


caſe; but Choke J. ſaid no, he is not now at large; for he ſhall 


plead no plea which is contrary to the plea which he pleaded 
L 169 J before; for if he had vouched before, he could not now plead in bar, 


nor things diſcordant or variant from his firſt plea, but may aver 


matter which ſtands with, &c. aud therefore per tot. Cur. this plea 
above and all defaults before made are void, and are not revived by 
the reſummons; quod nota; and therefore the tenant ſhall not be 
compelled to fave thoſe defaults now in the reſummons. And the 
fame law, if default upon default was recorded in the firſt action, he 

not be compelled to anſwer to them in the reſummons, but the 
tenant ſhall plead as if no default had been made; and if he makes 
default, grand cape ſhall iſſue, which was not denied; therefore 
quzre. Br. Re-attachmenat, pl. 21. cites 1 E. 4. 3 & 4. 


5 


4. In treſpaſ., the deſendant appeared and imparled, and at the 


day made default, and writ awarded to inquire of damages return- 
able, &c. and before the day the king died; and at another term in 
the time of H. 7. the 1 prayed another writ to inquire of da- 
mages; and by one of the juſtices, he can have only re- attachment, 

and in this the defendant may plead de novo of a matter happening 
of later time. And therefore it ſeems, that by the re-attachment 
the firſt default remains of record, by reaſon that it is ſaid that he 
ſhall plead that which ariſes of later time. Br. Re- attachment, 
pl. 15. cites 1 H. 7. 11. | 


(K) Again whom. Vouchees, Tenants, or ſome of 
| them, and How. | 


1. FN cui in vita, the tenant wouched three, and the parol de- 
murred for the non-age of the one, by which the demandant 
recovered immediately by the ſtatute of expettet emptor, and before 
Full age the demandant died, [and when all were of full age] the 
tenant brought reſummons, and the vouchee could not bar the d:man- 


'dant, by which he recovered again/? the tenant, and the tenant over 


in value againſt the v:uchee, Br. Reſummons, pl. 40, cites 3 E. 
2. and Fitzh. Voucher 210. ; | i 
2. In precipe quod reddat, the tenant vouched F. and A. bis 
feme, and this by lin of the feme or her anceſtor, as it ſeems, who 
entered into the warranty, and vouched B. wha entered into the N 

| ran 7 * 


judgment. Br. Reſummons, pl. 47. cites 40 E. 3. 37. 
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ranty, and after pleaded the death of J. by which the demandant 
had reſummons againſt the tenant ; for if the demandant recovered 
againſt the tenant, and he over in value againſt J. and A. where J. 
is dead; this is error. Br. Reſummons, pl. 39. cites 18 E. 3. 17. 
3. Præcipe quod reddat; per Finch. if the tenant vouches A. And ſee 


: | Fitz. 
who enters, &c. and vouches B. the demandant may jay after that - "DIY 


A. the firſt vouchee is dead, and pray reſummons againſt the vouchee, That the 


inaſmuch as it cannot come in by return of the ſheriff; quod non fecend 

5 . ö 1 veuchee 
negatur, and it ſeems reaſon; for otherwiſe error ſhall be in the — 
this matier 


after iſſue tendered; that is to ſay, after the laſt continuance, and pray reſummons, and have i, be- 
cauſe otherwiſe if judgment ſhall be given, this ſhall be error; quod nota, Ibid. 


4. In præcipe quod reddat, the tenant vouched one who entered 
and joined iſſue, and pending this the king died, by which the parol 
was without day: and per Suliard and Brian, the reſummons ſhall 
be againſt the tenant ad audiendum judicium, and againſt the 
vouchee ad audiendum juratores; for judgment ſhall be given 
againſt the tenant, and over in value againſt the vouchee; and 

hoke and Vaviſor contra, and that it ſhall be againſt the vouchee [ 170 ] 
only. Br. Reſummons, pl. 45. cites 1 E. 5. 3. 

5. And by ſeveral counſel, reſummons after à receipt in præcipe 
quod reddat, ſhall be again/t the tenant by receipt only; for per 
vayiſor, the ſurplus ſhall abate the writ, if it ſhall be againſi the 
tenant and the vouchee. But Brook ſays, quære totum. Br. Re- 
ſummons, pl. 54. cites 1 E. 5. 3. 

6. Formedon againſt M. who vouched one to warranty, who en- But it was 
tered into the voucher, and vouched over one who was ſummoned and wy — 
entered into the warranty, and vouched an _ within age, and n Ws 
pray that the parol demur, and ſo it did, and after reſummons was and the 
ſued againſt the tenant, the firſt vouchee and the ſecond vouchee, and vouchee 1 
not againſt the infant within age, for he was not ſummoned; and er e ag 
reſummons cannot be againſt him who was not ſummoned; quod the plea is 


nota, Br. Reſummons, pl. 22. cites 5 H. 7. 38. 2 


the king or otherwiſe, before that he enters into the warranty, there the reſummons all be again 
the tenant and the vouchee; for there the vouchce was ſummoned, Ibid. 


7. At the full age of the vouchee, the tenant hall ſue a reſummons, 
2 inſt « 4 56. i 


(L) Proceſs. 


I, 2 waſte at the grand diſtreſs, the parol was without day by 

protection, and the plaintiff brought reſummons, and the defen- 

dant made default, the proceſs ſhall be pone, and not writ to inquire 
of the waſte, Br. Reſummons, pl. 42. cites 27 E. 3. 78. 

2. In entry ſur diſſeiſin, the parties were at iſſue, and after the 

parol was without day by not coming of the juſtices, and after a re- 


ſummons was ſued againſt the tenant, and habeas corpora againſt the 
firft jurors in the ſame writ, and the writ was returned ſerved, and 


the tenant made default : and per Chock and Brian, petit cape ſhall 
TH iſſue 
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iſſue, and not cape; for reſummons, which revives the firſt 


iſſue, is ſpecial reſummons, and therefore this revives the firſt ap- 


pearance, and therefore petit cape lies; but Littleton contra, & 
adjornatur. Br. Reſummons, pl. 28. cites 13 E. 4. 1. | 


(M) Pleadings. Abatement, &c. 


1. QCIRE facias, ws in aid caſt protection, which bore 
0 


date the 7th day of Fanuary, per unum annum duraturum, 
and the plaintiff brought regarniſbment in lieu of reſummons, upon 
ſcire facias as he ought, and it bore date the Bth day of January then 
next following ; — it was held there, that it was well brought, 
and that the ſame day that one writ abates, a man may bring another; 
quzre inde ; for this 8th day is the laſt day of the year: but if it 
had been the gu day, this had been clear. Br. Reſummons, 
pl. 4. cites 40 E. 3. 18. 
2. Where reſummons is ſued out of a franchiſe, the writ Hall 
ſay, reſummoned per bonos ſummonitores, and not per bonos re-ſum- 
monitores, Br. Reſummons, pl. 11. cites 11 H. 4. 


] 3 In detinue the defendant ſaid, that the writing was delivered 
to 


im by the plaintiff and another upon certain condition, &c. and 
prayed garniſhment againſt the other, and the writ of detinue was 
returnable 15 Mich. and the ſcire facias was returnable 15 Martini, 
and at the day of the return of the ſcire facias the garniſhee caſt 
protection, by which the pare! was 2 without day, and after the 
plaintiff ſued reſummons againſt the defendant to revive the parol in 
the ſame plight as it was 15 Mich. Strange ſaid, the reſummons is 
not good ; for it ſhall be in the ſame plight as it was at Martini, 
at which day the parol was put without day by protection; judg- 
ment of the writ; et non allocatur; for the garniſhee nor the 
vouchee are not parties till they have appeared, and enterpleaded, 
or enter into the rag and therefore the writ 'of reſummons ſhall 
male mention of the laft day only, which the defendant had in court, 
which was 15 Mich. in this caſe; quod nota per Cur. and the 
defendant was awarded to anſwer over. Br. Refummons, pl. 1. 
cites 3 H. 6. 45. | 


For more of Reſummons in general ſoe Conuſance, Eoin, 


Protection, Kelceipt, and other Proper Titles. 


Return. 


Return. | 171 


Return. 


(A) Reſcous [of the Body.] What ſhall be a good 


eturn. 


Lr. F the ſheriff returns in hank a reſcous made to his baily- 01721 


errant by theſe words, ſcilicet, virtute iſtius brevis, Sc. P. 241. 
. | * 9-6 * . . . h . Marg. $ 
mandavi ballivo meo itineranti, &c, qui mihi fic reſpondit, quod n 15.6 


arreſtavit, &c. ſhewing the year, day, and place, and the reſcous 
was made, &c. this is not good; becauſe “ this arreſt is the proper » pol. 437. 
arreſt of the ſheriff himſelf, and no credit to be given to the ſaying Loy 
or anſwer of the baily errant, 7D. 7. El. 241. 47. per Curiam. _ 8 
1Z. C- . 

39 H. 6, 42. ] The Court 
took a difference, viz. where the ſheriff returns a reſcous made to his bailif, it is good, where he 
takes cognizance of it vimſeif ; but if he returns reſcous by report of his bailiif, as in the principal 
caſe here { mibi fic reſpendit } it is not good; and that this difference was agreed by Walmſey, 
Anderſon and Glanvil, in a caſe moved by Williams, for divers poor men. Trin. 42 Eliz, 
B. R. the ſheriff returned teſcuſſit de ballivo, and it was held ill. 
{a1d] Yet ſee, at this day the return is good; becauſe he returns weritatem facti, and that ſo it had 
been taken. Mich. 38 & 39 Eliz. upon a reſcue returned by the ſheriff of the county of Herefo:d. 

T S. C. cited 2 Roll. Rep. 78. Hill. 16 Jac. B. R. in caſe of SNzLLING v. Low, and tnere 
Montzgue Ch. J faid, that the reaſon why the ſheriff ought to return the refcue made to himlelf, 
and not to his bailiff, though in fact the force was done to his bailiff, is, that the bailiff is not officer 
to the Court, but the ſheriff oaly, and the proceſs is directed to him. 

If reſcous be made 1s the ſervant of the ſheriff, coroner, & c. it all be returned as made to the 


Sheriff bimſelf, or coroner himſelf; tor the arrelt is the act of the ſheriff himſelf, or coroner him. elt, | 


and therefore the reſcour to the ſervant is a reſcous to the ſheriff himſelf or coroner himſelf, Br. 
Retorn de Briefs, pl. 66. cites 39 H. 6. 40. Br, Reſcous, pl. 15. cites 39 H. 6. 42. S. C. 
[In the Year Book it begins at 40. b. pl. 4. and ends at 42. 2.] S. C. cited 5 Mod. 217. 
Arg. in SrRANCEWAIESs's CaSEg Trin. {8 W. 3. and faid, that ever ſince this caſe, ic Has always 
been allowed to be a good exception to a return of a reſcous, where the party is indicted tor it, 
and reſcued out of the cuftody of the ſheriff's bailiff. f 5 ? 

An exception was taken to quaſh a writ of reſcous. 1ſt, Becauſe it is guod arreflavit, without 
ſaying {& in euſtodia ſua habuit } 2dly, Becauſe it is, that the detendants reſcued him owt of the 
euſtedy of the bailiff, where it ought to be out of the cuſtody of the ſheriff. Twilden (aid, that the 
laſt exception had been ruled both ways, when the return is made by the Sai of the ſheriff; but 
that it is good when made by the bailiff of a liberty. But Keling Ch. J. laid, that it had been 
uſually quaſhed for this; but all agreed to quaſh'it for the firſt exception. Sid. 332. pl. 16. Paſch, 
19 Car, 2. B. R. Anon. Lev. 214. S. C. by the name of the Kine v. Simms accordingly, 
otherwiſe where the bailiff of the liberty has the return of all writs, and to this purpoſe were cd 
*Sty. 417. + Cro. E. 781. D. 24t. Lat. 184. and that of this opinion was Keling Ch. J. but Twit 
den and Windham contra; for there is veritas fact & veritas /egis, and that here the return is of 
the truth of the fact, which is as good as the truth of the law, viz. in cuſtodia mea, and that either 
of the ways are good. adly, It is not returned, that they reſcued themſelves, nor who it was that 
reſcued them. gdly, It is not ſaid expreſily that they were in cu odia of the bailiff; but only by 
implication that they were reſcued extra cuſtodiam of the bailiff, and therefore the juſtices agreed 
to quaſh it, and it was quaſhed accordingly. Raym. 161. S. C. That the retura was queſhed 
by the other juſtices, but that Twiſden held contra. 8. C. cited 5 Mod. 218. Arg. in 

rangewaies's caſe, 8 


* 1654. Anon. t Ruſſel v. Wood. 3 | 
Exception was taken to a return of reſcous, becauſe it is returned to be done to the bailiff, where 


the warrant and reſcue being to the ſheriff's bailiff, and not to the bailiff of a franchiſe, ought to 


be returned to be done to the ſheriff him ſelf, _ not to the bailiff ; but per Cur. it is good both 
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ways. 2 Lev. 28. Mich. 23 Car. 2. B. R. The King v. Clapham. S. P. Non allocatur; 
for the cuſtody ot the bailiffs virtute warranti of the ſheriff is the cuſtody of the ſheriff, 2 Jo. 197. 
Palch 34 Car. 2. B. R. Penfold, Mariner, and five others. S. P. And where the bailiff made 
the retuin of the reſcous from himſelf, and exception was taken thereto, yet the Court and the 
Cie ks ford. the precedents were in that manner: but the Court ſaid, it was good the other way 
allo; for in iaw it is the reſcue from the ſheriff, though in fact it is from the bailiff; and the ex- 
cet n was difallowed. Palm. 532. Paſch. 4 Car. B. R. Cane's caſe. 

A motion was made to quaſh a reſcous returned againſt G. becauſe, it was ſaid to be ex cuſfodia 
ballivorum; whereas it ſhould be ex cuſtodia vicecom ; for the cuſtody of the bailiffs is the cultody 
of the ſheriffs. Per Cur. both ways are good, aud fo it has been frequently adjudged. 12 Mod. g4. 
The Ring v. Giles. . | 


n But ſuch return in banco regis is good enough; becauſe there 
Z Jac. inthe it is the common uſe, and the precedents there are accordingly. 


Exchequer Mich. 8 Ja. in the Exchequer between Kent and Helwayes, per 
Chamber. Curiam. M. 11 Ja. B. R. adjudged. ] 


. Co — 


Jenk. 315- pl. 2. S. C.——Lane 70, 71. S. C. by the name of Kent v. Kelway. 


[3- Such return in B. by a baily of a franchiſe, who has return 
of writs, and execution of them, is good enough. D. ) El. 


N 3 
Cro. J. 347. [A. P. 8 Ja. between Kent and Helwayes in action upon the 
b. 5 05 — caſe for a reſcous upon a latitat, which was returnable in the 

. War | 

of Kent v. King * Bench, ] 
Elwis.——Lane 70, 71. S. C. by the name of Kur v. KeLway, and it was agreed, that the 
declaration is good enough, to ſay that he was reſcued out of the hands of the deputy bailiff, and 
that the courſe of B. R. was always ſo upon the return of a reſcue, notwithſtanding 7 Eliz. D. 241. 
vnd that the declaration that he had ſucd an alias capias was good, without mentioning that any 
Jatitat was ſucd before; and that the arreſt by the deputy bailiff, by virtue of a warrant delivered 
to the ſheriff, was good. Bur the reporter adds a quæte, if they ſhould not examine whether the 
bailiff {who was bailiff by paten ] had a power by his patent to make a deputy: 


Cre. J 241. S. C. in the Exchequer, and it was affigned for error, uſt, That the cuſtom of B. R. 


is alleged to be. that if any one arrefed comes ſub cuſtodia vicecomit. he ſhall put in bail, which is 
not {o; for he {tall be in cultod* mareſchalli, and no declaration can be againſt him ſub cuſtodia 
vicecomaitis fed non allocatur ; for the ſubſtance of the matter is, that he ſued out proceſs to have 
him a:relied tor this cauſe, and he being arreſted, was reſcued; which is the ground of the action: 
and a which is alleged concerning the cuſtom, js idle, and the ſtewing thereof ſhall not hurt him. 
ad ( Whereupon it was chiefly inſiſted) for that it is ſhewn that he was reſcued from the deputy of 
the bailif of the franchiſe; where it ought to have been alleged, that he was reſcued from the bailiff 
bimſeil, or from the ſheriff, 2s 39 H. 6. is; ſed non allocatur ; for there is diverſity between this 


cate, „ ch is an ion upon bir caſe, wherein be ſhall feu the truth, as in rei ventate it is, and | 


_ — N the return of reſcues or indidtmenis, which ſay, that it was done to the ſheriff or 


[S. If a ſheriff returns that he by force of a capias took the body 

of J. S. & ipſum habuit in cuſtedia . J. D. and J. N. vi & 

[ 173 | armis, ſuch a day and place, aſſaulted M. S. and M. M. his bailiff's 
| & prædictum I S. adtunc & ibidem a cuſtodia ſua reſcuſſerunt, & 
prædictus J. S. ſeipſum reſcuſſit. This is not a good return; be- 

cauſe it is not ſhe wn, that the bailiffs had any authority to inter- 

meddle, and to lay a reſcous to be without vi L armis 1s not goots 

and the vi & armis goes to the firſt clauſe only. P. 3 Car, il- 


cockes's caſe adjudged. And the return quaſhed; for at the com- 


mon law, where a man ſhould be outlawed or fined, there it ought 
to be alleged that the offence was vi & armis. 55 H. 6. 5 
8 H. 6. 9. b. Co. 3. Harbert.] e 
Soit was (6, If the ſheriff returns a reſcous that J. ſimul cum B. reſcued 
dr ba Al. out of bis cuſtody; this is no good return againſt B. becauſc 2 


Return. 173 


not any averment that B. reſcued him. Nor is it a good return returns har 
gainſt J. Becauſe it is * reſcuſſerunt, which is inſenſible. M. 14. e party 

Gar. B. R. per Curiam ſuch return quaſhed.] 2 
S. and J. N. made the reſcous, this is not good. Winch. 10. Paſch. 19 Jac. in Human and 


ull's caſe. 
It was moved to quaſh a return of a reſcous againſt S. and divers others, who reſcued a perſon 


taken upon meſne proceſs; becauſe the reſcuers being particularly named, it was laid reſeufſerunt, 


without adding quiliber [corum] eundem reſcuſſit; but Twilden J. being only in Court, held ut well 
enough, it being in the affirmative. Vent. 2. Mich. 20 Car. 2. B. R. Suffil's caſe.— 3 Nelf, 


Abr. 236. pl. 27. S. C. cites Vent. 2. that it was quaſhed. 


7. 13. Ed. 1. cap. 39. Recites, That the fheriffs many times 
make falſe anſwers, returning that they could not execute the king's 
precept for the reſiſtance of ſome great man, wherefore let the ſheriff5 
beware from henceforth, for ſuch manner of anſwers redound much to 
the diſbonour of the king. 
And as foon as his bailiffs do teſtify that they {one fuch reſiſtance, The branch 
forthwith all things ſet apart (taking with him the power of the ſhire) * i ph 
he ſhall go in proper perſon to do execution; and if he find his under- common i 
bailiffs falſe, he ſhall puniſh them by impriſoument, ſo that others by law, 2 luſt, 
their example may be reformed; and if he do find them true, he ſhall She 290 ah 
puniſh the reſiſters by impriſonment, from whence they ſhall not be de- GG 


livered without the king*s ſpectal commandment, - upon the 
ſaid ſtatute 


of W. 1. for further reading upon this matter at large. See for this 2 Inſt. 193, 194- 


And if perchance the ſberiſſ, when he comes, ds find reſiſtance, he Albeit by 

: he pennin 
ſhall teſtiſ to the Court the names of the reſiſters, aiders, conſenters, e = 
commanders and favourers, and by a writ judicial, they fhall be at- it may ſcem, 


tached by their bodies to appear at the king's court. the he he 
| rift ſhoul 


take poſſe comitatus after complaint made, poſt queremoniam faftam ; yet ſecing he may take 
{ſe comitatus by the common law, he may either take it poſt, vel ante quertmomam. 2 Inſt. 454- 
But he muſt take it after reſiſtance, and not before ; for {equi debet potentia juiliciam, non praz- 


cedere, 2 Inſt. 454- | 
And if they be * convicted of ſuch reſiſtance, they ſhall be puniſhed * See (o 


+ at the king's pleaſure; 7 neither ſhall any officer of the king's med- 1338 
dle in aſſigning the puniſhment ; for our lord the king has reſerved it cording "rag 


ſpecially to himſelf; becauſe that reſiſters have been reputed diſturbers that which 
of his peace, and of his realm. _— 3 


proceeding adjudged coram rege in the king's court of juſtice, 2 Inſt. 434.—“ That is as hag 
been ſaid, that the delinquents ſhall be puniſned coram rege, in his court ot juſtice; for no man 
can be puniſhed by abſolute power, but ſecundum legem, & conſuetudinem angliæ. a Int. 454 
—— And for more of this matter, ſee 2 Init. The Commentaries upon Magna Charta, cap 29. 


8. If the Heriff brings a priſoner towards the king's court, and * 174] 
people reſcue him, and the ſheriff returns it, the return is not good But Brook 
in time of * peace ; for he ought to bring him ſafe, and may have writ "ks a 
of reſcous thereof. Br. Reſcous, pl. 27. cites 16 E. 3. and Fitzh. Ce he 
Retorn de Brevium, pl. 110. refcous is 


r ignotos 4 


for then otherwiſe it ſeems a Ibid, 


9. If the ſheriff returns pon capias, that he arrefted the defendant Br. Lieu. pl. 
at D. and would have carried him to goal, and W. N. reſcued him, en 
4 04 | this ; 


174 Return. 


69. ol. 29. this is not a good return; for he ought to Hhetu at what place he 
* made the reſcous; for it ſhall not be intended where the arreſt was; 
for that rea- for the other ſhall be put to anſwer to the return, and upon this, 


fon the the outlawry of the reſcous was reverſed. Br. Return de Brict, 
arty was 


: = ver? pl. 97. cites 10 E. 4. 15. 
Mo. 422. pl. 585. Mich. 37 & 38 Eliz. B. R. Anon. And becauſe e return of reſcous ſhewed 
neither time or place where the reſcous was made, the reſcuers were diſcharged. Palm. 563. 
Trin. 4. Car. B. R. the caſe of the ſheriff of Berks. 

Upon a latitat awarded againſt W. the ſheriff returned a reſcous on ſich a day, but mentioned 
no place where the reſcous was, and adjudged void; becauſe non conſtat, whether the arreſt and 
reſcous were within his county and jutiſdiction; bat if it had appeared to be dere in the county, 
though he does rot ſay { infra ballivem meam } it ſhall be intended within his bailiwick, though it 
Was within a libeny in the ſame couniy; and even in fuch caſe the teſcous had been unlawful ; 
becauſe the arreſt was good, and no offence, unleſs to the lord of the liberty. el. 51. Mich. 2 
Jac. B. R. Wolheſton's caſe, ——Ibid. ge. cites 11 H. 4. 2. 14 H. 6. Quare impedit,—— Jerk. 
125. pl 53. S. P that the return is void; becauſc it cannot be travericd tor want of a place, out of 
which the jury ſha!l come, : 


r 10. Note, it was ſaid that a return and a declaration hall be cer- 
88. cites & fain to every intent; and therefore becauſe he-returned, reſcaus made 
C.——Br. at B. by AH. by command of N. and did not ſbeto any place of the 
* command, the return is ill, and the ſheriff was amerced. But it is 
. c“ © faid elſewhere, that a bar is good, if it be good to a common 

| intent. Note the diverſity. Br. Count, pl. 58. cites 3 H. 7. 11. 

II. If the ſheriff returns mandavi ballivs qui cepit corpus, and 
that ſuch an one made a reſcous; this is not good; but he ſhall 
ſay, mandavi balliuvs qui mihi dedit reſponſum, quod cepit corpus, &c. 

o. 402. pl. 532. Paſch. 37 Eliz. Atkinſon's cale. 

12. A deputy-bailiff of a liberty arreſted the party, and delivered 
him to the ſberiff's deputy, from whom the reſcue was made, In 
action on the caſe brought for this reſcue, judgment was given for 

the plaintiff, which was affirmed in error. Cro. J. 242. in caſe 
of Kent v. Elwis ſays a precedent was ſhewn Paſch. 31 liz. Rot. 
248. Burgh v. Appleton. 

13. A reſcous was returned again: Evanum, alias Jevanum 
Tapd, which appears upon the exigent. The Court held the reſ- 
cous nauzht, becauſe he cannot have 2 chriſtian names. Noy. 135. 
Loyd's caſe. 

So where 14. Nota, that the ſheriff returned a reſcous againſt 2, viz. the 
the retura father and the ſon. Againſt the father for reſcuing his ſon, and 


hey. bat) againſt the ſon for reſcuing himſelf; as to the father, the return 


A. and B. was ſufficient and certain, both for time and place; but as againſt | 
e e the ſon exception was taken that it was inſufficient and uncertain, | ] 
a1}! 3 


Alen & as to the time when, and the place where the fame was done. But 
ibidem vu. Dodderidge J. held the return good and certain, and that it ſhall 
n intended to be that at the ſame time that the father reſcued the 
* 4 ſon the ſon did there reſcue himſelf; for the return is of the reſ- 
5 FL Bell cous of the father, that he did reſcue his ſon, and this is certain to 
= reſeuſerunt, all reſpects; and the ſon reſcued himſelf without any limitation of 
Oe big, the time when; this ſhall be taken here to be at the ſame time; | 
Upon tat for this word (and) is here a conjunction copulative, and couples 
te 4% thoſe together, to be at one and the ſame time. Haughton J. faid, 
3 3 a priſoner may be well reſcued by others, and yet he himſelf not 
lo» eu. have any nouce hereof, or be any ways conſenting thereto, nor 


guilty 


a——— + "OM 1 


ue wr * dd 


e 


return for this cauſe is inſufficient : but by the rule of the Court, 


cited © contra; ſed non allocatur. Palm. 532, Paſch. 4 Car. B. R. Cane's caſe. —— But Serjeant 


. Iſt, It is ſaid, fect warrantum meum Thome Taylor, and does not 


Keturn. | 175% 


guilty thereof; and it may be ſo, that one may reſcue a priſoner at agtne, &c, 
one time, and that he himſelf may well reſcue himſelf at another referred 


; : - only to the 
time, and ſo the ſame may be at ſeveral times; and therefore, be- ae dang 


cauſe * in the return of the reſcous againſt the fon for reſcuing of runt, and 
himſelf, no time is ſet down in the return when this was done, the not to ref 

cuſſerunt, 
4 — l and the re- 
the ſon being preſent in Court, was for this reſcous fined at 408. turn judged 
and impriſoned, and a further time for the father to appear. 2 _ cient, 
Bulſt. 137. Mich. 11 Jac. Anon. t re 
But where the ſheriff returned a reſcous upon a latitat, and did not return the day of the caption, 
all the clerks faid the precedents are accordingly, though 4 Eliz. D. 212. and 10 E. 4. 15. were 


Hawkins ſays, it has been acjndged, that if the ſheriff returns a reſcue withour ſhewing the year and 
day, it is inſufficient, becauſe ſuch return is in lieu of an indiftment. 2 Hawk, Pl. C. 235. cap. 25. 
S. 79. and cites Fitzh. Corone 45. Attachment 1. and “ Br, Retorn de Brief 97. and 3 H. 7. 11. 


I. 9. 
T0 See pl. 9. ſupra, S. C. but it is nut exactly S. P. 


15. In a capias utlagatum before judgment, the ſheriff returned 
that J. S. and J. N. reſcued the party, &c. and it was moved that 
the return was not good, for there ought to be additions, by which 
they may be ſued to the outlawry; but Hobart and the Court held 
this to be good without addition; for no ſtatute nor book will com- 

el the ſheriff to give additions in this caſe. And therefore it was 
ruled, that the return was good, and the reſcuers, which were pre- 
ſent, were committed to the Fleet. Winch, 10. Eaſt. 19 Jac. 
Homan and Hull's caſe. | 

16. The ſheriff returned a reſcous, reciting that a latitat was di- 
rected to him, and that he made a warrant to his bailiff, who ar- 
reſted W. &c. and that G. and others reſcued him; this is a good 
return though neither time or place were ſet forth, where the war- 
rant was made. 2 Roll. Rep. 255. Mich. 20 Jac. B. R. Webb 
v. Withers. 3 

17. The ſheriff returned, quod virtute brevis domini regis mihi 
directi mandavi ballivo qui anno regni Jacobi noſtri (omitting regis) 
viceſſima & cepit ; and that Rous madegreſcous : this is not good, 
2 it is nonſenſe. 2 Roll. Rep. 354. Trin. 21 Jac. 5. R. 

non. | h 
18, The Court upon the return of a ſheriff of a reſcous made, 
and it was moved to quath it, for theſe exceptions taken to it. 


ſay that Thomas Taylor was his bailiff, 2dly, He doth not ſay for 
what cauſe he made his warrant ; and ſo it appears not whether it 
was lawful or not; and upon theſe exceptions it was quaſhed, 
Style 155. Mich. 1649. B. R. Anon. 

19. A writ iſſued to take one S. the ſheriff returned, that he 
made a warrant to 3 bailiffs to arreſt him, which they did, and had 
him in their cuſtody, and that G. and others, vi & armis, in thomam 
merrice ballivos meos inſultum fecerunt, & adtunc & ibidem, reſcued 
him a cuftodia ballivorum meorum, & contra voluntates ſuas. It 
was objected, that it ought to have been ex cuſtodia vice-comitis, 
and not a cuſtodia ballivorum, becauſe the ſheriff, and not the 


bailiff, is the proper offices to the Court, It was ſaid, that if an 


action 


Return. 


action on the caſe is brought for a reſcous, the plaintiff” may declare 
ſecundum veritatem facti; but if the defendant is indicted, it muſt 
be ſecundum veritatem in lege, (viz.) tnat the priſoner was reſcued 
out of the cuſtody of the ſheriff himſelf; but this return was 
quaſhed, becauſe it ſet forth that the priſoner was in cuſtody of 3 
bailffs, and that the defendant made an a//auit on one which the 
ſheriff called ballivas meos. 5 Mod. 216. Trin. 8 W. 3. Strange- 
ways Cale. be 4 | 
2 Salk. 586. 20. It was moved to quaſh the return of a reſcue, which was, 
ph2.5.C. virtute brevis mihi directi feci a warrant to F. S. and F. N. my 
bailiffs, who by virtue thereof ceperunt & arreſiaverunt the difin- 
dant, & in cuſtadia mea habuerunt, quouſgue A. and B. reſcuſſerunt 
the defendant ex cuſtodia J. S. & N. ballivorum mmeorum. And it 
was quaſhed; for per Holt Ch. J. the ſheriff ſhould either have 
returned, that the defendant was in his cuſtody, and reſcued out of 
his cuſtody, or that he was in cuſtody of the bailiffs, and reſcued 
[ 176 ] him out of their cuſtody, either of which returns had been good; 
but this return is repugnant, viz, that the defendant was in cuitody 
of the ſheriff, and reſcued out of the cuſtody of the bailiffe, ex rela- 
tione m'ri Jacob. Ld. Raym. Rep. 589. Trin. 12 Will 3. Anon. 
21. Return of a reſcous was thus, ſcil. non eſt invents in balliva 
mea, and then executio reſidui iſtius brevis patet in ſchedula huic 
breui annex, and that was of taking and reſcous ; but it was gua/hed 
for the repugnancy; for per Cur. After non eſt inventus, tnere 
remains nothing for the ſheriff to do. But note, upon the return 
of a reſcous the ſheriff always concludes, that after the reſcous 
made, the defendant non eſt inventus in bailiva. 5 Mod. 220. 
Mich. 3 Ann. B. R. The Queen v. Weeks. 


dee Sheriff, (B) Sheriff. Delivery over. 7 the Old Sheriff 


to the New one. 


[1. . new ſheriff is not chargeable with ſuch things are ex- 
ecuted before they are delivered over to him by the 
old ſheriff.} | 
2. If the ſheriff takes a man in execution, and afterwards a new 
ſheriff is made, and after before the old ſheriff delivers over, the party 
who was in execution eſcapes; the new is not chargeable for this 
eſcape, but the old ſheriff; for the new is not chargeable with 
any priſoner before that he is delivered over to him. Tr. 39 El. 
B. R. is cited ſheriff Skinner's caſe to be ſo adjudged. ] 


(C) Return of Sheriff [Or other Officers.] In 
the Name of whom it may be. 


Cro.E.g12. [I. IF a writ directed to the ſheriff be executed, and after a new 


Palmer _ ſheriff is elected, the ſucceſſor ought to return the writ in ſuch 
ber 3. F. manner, that is to ſay, racepi hoc breve predeceſſori mos directum fic 


indorſatum, 


W 


and nothing done in execution thereof before the ſheriff is removed, 


indorfatum, &c. Tr. 39 El. B. R. between Palmer and Marſh, does nt ap. 


r Curiam. | . 
2 Se if upon a warrant directed to the baily of a 2 to Cro. E. 510. 
execute a writ, it be ſerved, and after before return thereof, the 11.87 is _ 
baily is removed, and à new baily elected. The return to the ſheriff ter S. C. but 
ſhall not be in the name of the old baily but of the new baily, in S. P. does 
the manner aforeſaid ; for the old baily is a meer ſtranger. Tr. t appear. 
39. El. B. R. between Palmer and Marſh, Per Curiam ad- 
judged. | 
1 the if a writ directed to the ſheriff be not executed by him, 


and another elected, and after the writ is executed, it ſhall be re- C % © 
turned generally in the name of the ſucceſſor ſheriff without any 313. pl. 37. 


mention of the predeceſſor. Tr. 39. El. B. R. between Palmer Palmer v. 


and Marſh. Per Curiam.] _—_ * 
[4. The ſame law is of a baily of a franchiſe. Tr. 39. El. B. R. does not 
Per Curiam. ] —_ N 


5. A ſpecial ſupplicavit iſſued out of the Chancery, directed to [197] 
the ſheriff, and to 2 juſtices of peace, requiring that 2 vel aliquis Godb. 355. 
eorum call before them L. and 2 others, and take ſecurity for the pl. 451. 
peace; the 2 juſtices took a recognizance of L. but the other 2 could 3 
not be found, and the fheriff returned this matter into Chancery. S. E. but 
Exception was taken that the juſtices who examined L. ought to the return is 


A . 7 - there men- 
have returned the writ, and not the ſheriff, who acts not in this a 


caſe as ſheriff but as a commiſſioner, and therefore thoſe that exe- by an aſter- 


cute the commiſſion ought to return it; for the king {hall not be ſheriff, and 
certified by the ſheriff that others certified him, &c, But Dode- 95 


ridge, Raughton, and Chamberlain reſolved that the writ was well ſupplicavit 
executed, and the return by the ſheriff good. 2 Roll. Rep. 257. 2 direct- 


273. (bis) Hill. 20 Jac. B. R. Leonard's caſe. ee _ 


adjourned; for by 2 judges the ſupplicavit and recognizance were not well returned by the new 
ſheriff; but Ley Ch. J was againſt them. Quare—Palm. g22. S. C. ſays the return was (viz.) 
executio iſtius brevis, &c. Et memorandum that ſuch a day the parties venerunt coram nobis, &c. 
et invenerunt ſecuritatem, &c. And that it was reſolved by g juſtices abſente Ley Ch. J. that the 
execution and alſo the return was good; and that at another day Ley Ch. J. and Doderidge ſaid, 
that it is not material who brought the ſupplicavit, or how it came to B, R, For the juſtices of 
peace might ſend it by their ſervant, or dehver it with their own hands, and return it by another, 
and it is not material, the record being here for the king, by which the binding is; and it appears 
pais upon the ſcire facias, that the record is forfeited.——lIbid, 369. S. C. and there Ley Ch. 

. held the writ well returned, becauſe the ſheriff was one of the commiſſioners: but Doderidge, 
and Houghton J. contra. But becauſe Ley Ch. J. adhered vehemently to his opinion it was ad- 


Journed till Chamberlaine J. was preſent, 


(D) By whom it ſhall be made. 


ſt. IF a warrant be directed to the bailies of a franchiſe to exe- Cro. E. 
cute a writ, the return 1. one of the baylies in the name of alas 37 
beth is ſum̃cient. Tr. 39. El. B. R. between Palmer and Marſh. pouer S. C. 


Per Curiam.] but S. P. 
| does not 


3 0 

I2. If a writ be executed by a ſheriff, and before return thereof, * 
a new ſheriff is elecled, he ought to return the writ, and not — => 
FA | a 


— 
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177 Return. 


ſheriF; becauſe the new ſheriff is now the officer of the Court. 
Tr. 39. El. B. R. Per Curiam.] a ; 
3. Annuity by the Biſhop of D. again J. N. the ſheriff returned 
guad clericus eft beneficiatus in dioces. de D. non habens laicum feodum ; 
and venire facias clericum iſſued to the metropolitan inaſmuch as the 
biſhop was party; for where it appears by the return that the biſhop 
or ſheriff is party, there they ſhall not ſerve their own proceſs, 
quod nota. Br. Retorn de Briefs, pl. 118. cites 34 H. 6. 29. 
The fierig 4 Original returned by one not ſheriff is irregular, but ſuch ir- 
may dif” Tegularity muſt be complained of the ſame term, and if defendant 
evew re- appears and does not challenge the original, it is an admitting it. 
5 1 Salk. 295. Andrews v. Lynton. 
per ſon in his name, the ſame term. Per Holt 12 Mod. 302. in the caſe of the King v. the Borough 
of Abingdon, | | 


(D. 2) By whom to be made. Where there are 
Wn Joint Officers. | 


Br. Retorn I. \ | HEN venire facias iſſues to the coroners where there are 
de Briefs, 4, there the return ſhall not be by 2 only, but by all 


pt 75: it"? the 4. Br. Office & Off. pl. 22. cites 31 Aff. 20. 
writ be directed generally coronatoribus, and not nominatim to ſuch and ſuch, if one dies, and the 


*ſurvivors return the writ, it is good; for the ſurvivors are coroners. Per Yelverton J. Bulſt. 219. 
Paſch. g Jac. in the caſc of Ord v. Morton. 


178 ]* | 
672. writ 2. Aud when ſuch writ iſſues ts London or York, which has 2 
= = e ſberiffi the return ſhall be in the name of both, and yet it is uſual for 
2 one of them to ſerve the writ, and this is the ſerving of both; but 
wuere they when it ſhall be returned, it ſhall be in the name of both. Br. 
have 2 6<- Office & Off. pl. 22. cites 31 Aſſ. 20. 
ene returns the writ only, this is not good, though the other be dead, for there are not ſheriffs, Br. 


Retorn de Bricts, pl. 42. citcs 14 H. 4. 34- 


Br. Office 3. In ejeftment of ward they were at iſſue upon a deed of dureſs of 
I Ar impriſonment, and becauſe the plaintif was ſheriff, venire facias 
C.—Br. iſſued to the coroners, and 4 returned the writ, and at the habeas cor- 
Repleader, pora 3 returned the writ, and exception taken; and upon argu- 
85 ce ment, becauſe it appeared the jury was ready Hank. held this is 

a good return, becauſe the 4th was dead at the time, &c. and alſo 

the plural number coronatoribus is obſerved. Br. Retorn de Briefs, 

n 8 
Ard one 4. And alſo one coroner may adjudge the out a 
2 — exigent, Br. Retorn de Briefs, pl. brag 14 H. 4. „ * 
of the body of a man killed. Ibid.— And one only may reſummons an appeal. Ibid.— Bat thoſe 
cds they 40 judicially, and as Judges, but the retura they make as minilters, and therefore there 
ecms to be a diverſity; guere. Ibid. | 


Br. Officect 5. Mrit iſſued to the corners of the county of S. to arreſt W. N. 


2 * and J. N. one of the coroners of the county aforeſaid returned the 
— Br. Ref Writ in his own name only, viz. that he made precept to MH. his 


cous, pl. 15 ſervant 10 take hum, and he tool him, and reſcous was made by T. & 
| | a 


. 


Return, 178 
and K. upon which attachment iſſued againſt them, and they were — 5 
taken, and the attachment returned; and after it was awarded. 
that the reſcuers ſhall go to the Fleet. But by the reporter this 
is upon a ſuggeſtion made to the Court, and not as upon the re- 
turn; for it is agreed that the return is not good, quod nota. 

Br. Retorn de Briefs, pl. 66. cites 39 H. 6. 40. | ; 
6. A record was before 2 juſtices of the grand felons in Wales, 2 Show. 

and it was returned by one only, without ſhewing that the other was 168. pl. 
dead, and this being excepted to, it was anſwered, that they are _—_— 
Juſtices by patent, and that the record was as much before the one not there. 
as the other, and therefore well enough, Skin. 11. Mich. 33 2 Jo. 270. 
Car. 2, Morgan v. Vaughan. 5 
Raym. 456. S. C. but not S. P. 
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(E) How it may be. Not againſt the Return before. 


Lr. F the ſheriff returns upon the venire facias 12 jurors, he can- The return 


not upon the diſtringas return that one has nothing, becauſe 8 


it is againſt the firſt return; for if he had at the firſt return though ſucceediag 
he has aliened, yet it is chargeable with the iſſues. 19 H. 6. 38. was 2 

per tot. Cu- 
riam he was amerced ; for he muſt enſue the firſt return. For if any juror has aliened bis land, or 
if the juror has eftate conditional, and the condition is performed, and the ferffor enters, or ſuch like; 
in theſe caſes the ſheriff ought to return the ſpecial matter, and conclude, and ſo nihil habet, and if 
he was never ſufficient, he ſhall have a&ior of deſceit againſt his predeceſſor. Br. Retorn de Briefs, 
pl. 49. cites 19 H. 6, 38.— But Fort, and Markham agreed, that if ihe defendant be returned 
Sufficient, and after nibil, this is well; for the party might have capias and exigent againſt him; 
contra againſt the juror. Br. Retorn de Briefs, pl. 49. cites 19 H. 6. 38 Br. Action ſur 


le Caſe, pl. 53+ cites S. C. 
( 179] 


[2. So he cannot return upon the diſtringas, guod mandavit bal- The ſhe- 
livo as to one juror, qui nullum reſponſum dedit, (it ſeems becauſe it ritf was 


is againſt the other return.) 19 H. 6. 48.] —_— 


lings becauſe he rereturned upon a difiringas juratores, all diſtrained except one, and as to bim, quod 
mandavit ballivo, &c. qui nullum dedit reſponſum; for if he may be permitted to return ſo, then he 
may make ſuch another return another time, and infinite delay, and therefore Brooke ſays, it ſeems 
that in this caſe he ought to have entered the franchiſe and ſerved the writ himſelf for the default 
of the bailiff in not anſwering. Br. Retorn de Briefs, pl. 50, cites 19 H. 6. 48. & 67. 
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Iz3. But if the land be recovered by elder title in the meſne time he Br. Retorn 
may return it with concluding, and fo nihil habet. 19 H. 6. 38. b.] nr 
4. So if the juror had the land per auter vie, and cefly que vie is S. C. & P. 

dead in the mean time between the returns. 19 H. 6. 39. 
Is. So if he had land in right of the feme, and ſhe is dead in the Though ſhe 
mean time, 19 H. 6, 39. ] bar = 
| ſue. Br, Retorn de Brief, pl. 49. citcs S. C. 


[6. At the grand diſtreſs ficut alias, or pluries, the ſheriff cannot He muſt te. 
return without cauſe, that the party had nothing by which he might turn ſpecial 


matter 


de diſtrained, where he had returned before in another writ, that he where the | 
was diſtrained by ſo much, & e. 22 Aſſ. 80, But quære.] party was 


ſummoned before, Quere, Br. Retorn de Brief, pl. 110. cites S. C. 


7. But 


179 Return. 


[z. But with cauſe ſufficient he may return it. 22 Aff, 80. 
Br. Retora [S. At the ſheriff may return quad nibil habet in balliva ſua pre 
kw _ ter exitus ſuos prius forrsfattos. 22 Aſſ. — | 
B. CG. 9. In precipe quod reddat the tenant vouc bed, and the ſheriff re- 
turned the vouchee ſummoned, and after at the grand cape he returned 
that he had nothing by which he might be ſummoned, neither lands 
or tenements which might be taken into the hands of the king ; 
and it was adjudged a good return, Br. Retorn de Brief, pl. 7. 
cites 9 H. 6. 41. | 
10. Where the bailiff makes inſufficient return, the ſheriff may 
return, quod nullum dedit reſponſum; for inſufficient anſwer is as no 
anſwer. Per Cur. Br. Retorn de Briefs, pl. 89. cites 5 H. 7. 27. 


(F) In what Caſes the Succeſſor Sheriff ſhall be bound 
| by the Predeceſſor. 


LI. FF the predeceſſor returns upon a venire 12 jurors, the TN 

upon the diſtringas cannot return, that one juror nibil habet; 

4 for if he had at the return of the venire facias, the ſame land is 

＋ of yet chargeable with the iſſues though he has aliened it, and the 
Brief, pl. ſucceſſor ſhall be bound by the return of the predeceſſor that he 

* had at the venire facias; and if this be falſe he may have * writ of 

: diſceit agaiuſt the ſheriff, 19 H. 6. 38. Curia.] | 

Sce(E)pl.2, 2. So the ſucceſſor cannot return the diſtringas as to one juror, 

| for 2 ballive talis libertatis qui nullum reſponſum dedit. 19 

6. 38. b. | | 


[ 180 ] (G) What ſhall be a good Return againſt the Ad- 
Fol. 459- miance of the Par Iy. : 

[ POM an habere facias ſeifmam judgment again/? 

I. an Habere facias ſet upon A ju ent again 
J. S. it is no good return for the ſheriff 2 that 

FJ. S. had nothing in the — nor was tenant, 17 E. 3. 66. b.] 
[2. In an action of debt againſt an heir, if the defendant pleads, 
that nathing deſcended to him bat an houſe in B, upon which judg- 
ment is given for the plaintiff, and quia ignoratur of what value the 
houſe was, writ iſſues to the ſheriff to make enquiry of the value, and 
to make execution accordingly ; and the ſheriff returns, that the houſe 
was fold by the defendant before the writ came to him; this is not 
. good return, H. 7 Ja. B. between Golſon and Bennet, Per 

uriam. 

Godb. 218. [Z. If in an action of debt againſt an executor the defendant con- 
L. 259 rl the action, by which a fieri 2 i uet, the ſheriff may return 
c 2 0 . Kulla bona, &c. For this with the judgment inaſmuch as 
but not 8. P. he confeſſes the action, but not that he has goods. Dubitatur. 
M. 8. Ja. B. between Newman and Babington.] 7 
And in t 4+ Debt againſt executors, who pleaded os adminiſtravit; and it 


3 they had aſſets; by which the fferi facias 1 


IbC 


Return. 180 
levy the on of the goods of the deceaſed. The ſheriff returned man- nt confe/ſes 
F 


davi ballivo libertatis de K. qui mihi reſpondit, quod exec. non habent — _ þ 


aliqua bona teſtatoris, which was contrary to the verdict. Keble yet at the 


ſaid, yet the return is good; for verdict between party and party NO hs 
riff may re- 


ſhall not conclude the ſheriff: and if the party will confeſs, yet the 
ſheriff ſhall not be by this concluded. Br. Retorn de Briefs, pl. 87. rn, that 


cites 3 H, 7. 12. there is no 
uch vill in 
the ſame county, Ibid. —But Curia e contra and that he cannot return that which is contrary 


to the verdict or confeſſion; and in ſuch caſe the ſheriff may return devaſtaverunt. ' Tbid,—S. P. 
Per Cur. that the return is not good. Br, Retorn de Briets, pl. 89. cites 5 H. 7. 27. For 
per Wood, in replevin it is no return, that &e has no ſuch beafts; but may return, quod averia ſunt 
elon gata, or quod nullus venit ex parte querentis ad demonſiranda averia. Ibid. And in 
writ ad deliverand. in detinue, it is no plea, that ere are no ſuch I bid. — An in 
babere facias ſeſinam it is no return, chat ns ſuch land; for upon ſuch return the plaintiff cannot 
have due execution. Ibid. And in the principal caſe he might have returned, * exec. 
devaſtaverunt bona, or ea elongaverunt, and ell the firſt proceſs was ſerved by the ſheriff, without 
returning mandavi ballivo, and the ſheriff might have returned execution againſt the executors 
upon another record of later time; and per Cur. the return is not good. Ibid, 


(G. 2) Return of Nihil. In what Cafes it is 
| Peremptory. | 


te/tator, the defendant was returned nihil, and the plaintiffs —_—— 


had execution by award. And ſo note, upon a judgment the ſeire facias 
plaintiff ſhall have execution upon the firſt nihil returned. Br, en _ 
Scire facias, pl. 96. cites 21 E. 3. 13. Th hs 4m 


annuity at the firſt nihil returned, the plaintiff ſhall have execution, per Brian, Br. Scire facias, 
pl. 162. cites 2 H. 7. g. In Scire facias upon a recovery of debt or damages, the firſt retura 


of nihil againſt the defendant is peremptory, if he makes default. Br. Peremptory, pl. 6g. cites 
24H.8. 


2. In account, the defendant was outlawed, and got pardon, and I[ 181 ] 
had ſcire facias againſt the plaintiff, who was returned nibil; and Br. Scire 


I. I N ſcire facias by executors, upon recovery of damages by their It is the | 


the pardon F was allowed upon a nihil returned, and he went quit, * 3 a 
Br. Retorn de Briefs, pl. 109. cites 21 E. 3. © oi 
3. But by 40 E. 3. Sicut alias ſhall iſſue, and the like 19 E. 3. 8. c. 

id, Scire 2 

char ſer 


of pardon by the defendant, who is outlawed againſt the plaintiff, if the ſheriff returns nibil, and 
upon the alias fimiliter, this is peaemptory, and the charter ſhall be allowed, if the plaintiff does 


not come. Br. Peremptory, pl. 65. cites 48 E. g. 1. g. Br. Averment contra, acc. pl. 6. 
cites S. C,— 8. P. Br. Scire facias, pl. 192. cites 22 H. 6. 7. Two nibils returned xp 


| ſeire facias upon charter of pardon, countervails icire feei, Br. Retorn de Briefs, pl. 101. cites 14 
H, 6. 3. Orig. is (Tantum.) 


4. Where it is returned, that a veior nihil habet, &c. ſcil. where 
Proceſs is made againſt the veior to teſtify the view in the firſt reco- 
very, or if proceſs ſhall be made again/t a witneſs to teſtify the 
making of the deed in which he is witneſs, if it ſhall be returned 
nihil habet, &c. and te/tatum ef that they have in a foreign county, 
the aſſiſe ſhall not ſtay, nor proceſs ſhall not be made in the foreign 
county, but: the trial ſhall proceed by the jury; quod nota. Br. 


Proceſs, pl. 99. cites 29 Aſſ. 70, 


5. Three 


181 Return. 

5. Three nihils returned in ven. fac. upon an audita querela is 
peremptory, and the defendant who brought the audita querela 
ſhall go quit. Br. Peremptory, pl. 65. cites 48 E. 3. 1. 3. 

6. In appeal of death the defendant removed it out of the county by 
writ to the ſheriff and coroners, to ſend it into B. R. who ſent the 
record; and becauſe the plaintiff was fine die before the ſheriff and 
coroners, ſcire facias iſſued againſt the plaintiff, to maintain the 
appeal if he would, returnable Quind. Hill. and the ſheriff returned 
nihil, by which ficut alias iſſued, and the ſheriff returned nihil, and 

uries iſſued. And fo ſee the firſt nihil there is not peremptory. 

r. Peremptory, pl. 63. cites 48 Aſſ. 3. 

7. In covenant to levy a fine, the ſheriff returned nibil; and it 
was ſaid that it was ill, becauſe he may ſummons him in the land in 
the writ of which the fine ſhall be levied ; quod guere, becauſe it 
may be that he is not thereof tenant, &c. ſicut alias ſhall iſſue without 
amercement of the ſheriff, Br. Retorn de Briefs, pl. 122. cites 
10 H. 6. 12. | ; 

8. In guare impedit the Serif returned nibil upon the ſummons, 
and upon the attachment, and upon the diftreſs: and per Danby, 
Paſton, Newton, Cott. and Godred, the plaintiff ſhall recover by 
the intendment of the ſtatute ; but contra Marten and Strange of 
nihil returned in quare impedit. Br, Retorn de Briefs, pl. 101. 
cites 11 H. 6. 3. 

9. And upon nihil returned in aſſiſe, the aſſiſe ſhall be taken. 
Br. Retorn de Briefs, pl. 101. cites 11 H. 6. 3. 

180. And executor who firſt comes at the 3d capias, ſhall anſwer. 
Br. Retorn de Briefs, pl. 101. cites 11 H. 6. 3. | 

11. And per Marten, if the ſheriff returns nihil in writ of meſue, 
yet proceſs of forejudger ſhall be. Br. Retorn de Briefs, pl. 101. 
cites 11 H. 6. 3. | 

12. And per Danby, if nihil be returned in writ of ward, writ 
of weſte, or in writ of admeaſurement of dawer, or of paſlure, the 
plaintiff ſhall have ſuch judgment as if the writs had been returned 
ſcryed. Br. Retorn de Briefs, pl. 101. cites 11 H 6. 3. | 

13. In detinue, the defendant prayed garniſhment, Pal, the wri- 
tings were delivered to him upon condition, &c. the ſheriff returned 
nibil upon the ſcire facias. And per Heuſter prothonotary, he 
ought to have teſtatum in ſuch county where the gurniſhee has been 
warned; for the plaintiff ſhall not have livery of writings upon the 
return of one nibil, as he ſhall have upon the ſcire facias upon char- 
ter of pardon after outlawry ; for there the plaintiff may have a new ( 
original, but the garniſhee ſhall not have action, and ſo ſimiliter 
here if judgment paſs againſt him of the ſame thing; querz ; for 


U 


non adjudicatur. Br. Scire facias, pl. 234. cites 11 H. 6. 51. [1 

14. If a man comes by capias utlagatum, and pleads in reverſal | 
| of the outlatury, and ſcire facias 75, againſt the plaintiff to maintain ve 
DL 182 J the outlawry, and he is returned nihil, and the like at the alias ſcire the 
facias, the outlawry ſhall be reverſed, if none for the king maintain g0 
it, and if the king's attorney will confeſs the exception, the out- By 


Iawry ſhall be reverſed immediately. Br, Scire facias, pl. 192. 
Cites 22 H. 6. 7. | ln 
| 15. 


Betükm : 

% | . 6 „ 53 „„ 
15. In error, if the plaintiff be nonſuited after the year, the pi. 
tuff in the firſt action ſhall have ſcire facias, and the defendant ought 
to be warned, or two nihils returned before execution {ſhall be 


awarded, Br, Scire facias, pl. 174. cites 5 E. 4. 6. 


(H) bat ſhall be good Excuſe of the [not] doing of 
the Command, Default of the Party. 


[r. POMN an habere ſucias ſeiſinam it is a good return to ex- Roll. Rep: 


cuſe the ſheriff that he was always ready to deliver ſeiſin, 6 


and appointed divers times in certain for the party to come to the jac. B. R. 
land, and receive ſeiſin, at which time he himſelf was ready to de- S. C. but 
liver ſeiſin, but none came for the party to receive it. P. 15 ja, 15 fron 
G * id. 200. 

B. R. Floyd v. Bethill, Per Curiam, ] pl. 2. Trin. 

| | I3 Jac. B. R. 
S. C. but not S. P.-—Ibid. 322. pl. 30. Hill. 19 Jac. B. R. S. C. but not S. b. — Adi. 420. 
Pl. 8. Mich. 14 Jac. B. R. S. C. but not S. P.-—Bridgm. 56. S. C. but not S. P. 


[2. Upon an execution, ſcil. a feri facias, if the ſheriff returns Goods were 
that he took certain beaſts of the party to ſell for the debt, and J. S. 33 
reſcued them from him, this is not a good excuſe of the ſheriff it bailut by 
being upon execution, in the ſerving of which he has poſſe comt- » rant on 
tatus. P. 15 Ja. B. R. Strange's caſe, Per Curiam adjudged e, 


that the return is inſufficient.] nr om. 

turned (hat 
they were reſcued from the bailif by A. contra voluntatera of the bailiff. Richardſon, Hutton, 
and Henden held that no reſc:us can be on a fi, (ac. for that lies ouly on a capi as againſt the per ſon 
himſelf ; but that the party injured may have an ac an the caſe; but Yelverton contra. Het. 145. 
Trin. 3 Car. C. B. The ſheriff of Surry v. Alderton. ———>o where the defendants were preſe- 
euted in the Crown-Offee for a reſcue of a coach and hargefs retirned upon a fiert facias, and upon 
appearance of the parties the return was quaſhed, and they diſcharged, becrule not good on a fieri 
facias. Show. 289, Mich. 2 W & M. the King v. Bill & al It was moved to quaſh the 
return of a reſcous upon a er? facias as a bad return, aud a iule was made t {icw cauſe. Barns's 
Notes, 304. The King v. Bald uin & al- On rule to ſhew cauſe, why an in mation ſhould 
not be granted againſt the defendants for a reſcue. Probyn J. ſaid, that the reſcue g to be re- 
turned, before this court will do any thing in it; but the counſel informed them, that this was a 
reſcue of goods upon a writ of execution, tor which reaſon the ſheriff ought to have maintained his 
poſſeſſion, and cannot return a :eſcue. Accordingly the Court made the rule abſolute as to Pajton, 
and diſcharged it as to the others. (Ch. Juſt, abſent.) 2 Barn. Rep. in B. R. 58, Mich. 
5 Geo, 2. 1731. Deemes v. Paſton & al. 


(I) Not good, for not excuſing all the Time of the 


' Command, 


[t. I pen an habere facias ſciſinam the ſheriff returns, that he Seeſti) pl. 13 
70 ready at the place where, &c. ſuch a day to have deli- S. C. 
vered ſeilin, and gave notice fo the party, that he ſhould be there at 
the day to accept it, ad none cam? for him at the day; this is not a 
good return without excuſing himſelf for the time Jo” the day; for 
he might have done it after the day before the return. P. 15 Ja. 
B. R. Floyd and Bethill, Per Curiam. ] | 
Vol. XIX. P {2. Se 
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18 3 5 Return. 


Seel H) pl. . Fo. So in the. caſe on he ought to excuſe himelf of the time 
before the day aforeſaid, otherwiſe the return is not good; for per- 


haps he was requeſted before, and would not perform it. P. 15 Ia. 


B. R. Floyd and Bethill, per Croke and Houghton againſt 
Mountague and Doderidge ; for they ſaid that the ſheriff cannot 
always attend. Dub. ] | 


(I. 2) Writ not ſerved. Excuſe. What. 


Br, Cuſ= 1. IN native habends, the ſheriff of London returned, that if 4 
toms, pl. ag. villein abide in London by a year and a day, he ſball not be 


cuesS.C,— # 8 
But it is no drawn out; and the beſt opinion was that it is a good return. Br. 


2 that Retorn de Briefs, pl. 46. cites 7 H. 6. 32. and 8 H. 6. 3. 

7 = 

fendant is frank and of a frank eftate; for this is for the party himſelf to return. Br. Retorn de 
Bri«ts, pl. 46. cites 7 H. 6. g2. and 8 H. 6. 3. For a man hu only return an impediment which 
interrupts bim, but he cannot return that which is the matter ot the delendant. Ibid. 


Br. Cu- 2. And return, that attaint does not lie in London is good. Br. 
ee Inge Retorn de Briefs, pl. 46. cites 7 H. 6. 32 and 8 H. 6. 3. 
23. And that if writ iſſue to the ſheriff of Cbeſter that it is a good 
return that they have County Palatine and writ of the king within 
themſelves, and that time out of mind writ of the kinz was not 


ſerved there, by which they cannot ſerve the writ, Br, Retorn de 


Briefs, pl. 46. cites 7 H. 6. 32. and 8 H. 6. 3. 

4. And in replevin it is a good return that the defendant claims 

[<p 56 8 Br. Retorn de Briefs, pl. 46. cites 7 H. 6, 32 and 
13. | 

5. And it is a good return in ſeveral writs, quod mandavi bal- 
livo; and yet in thoſe caſes the writ is not ſerved, but it is an 
excuſe for why the ſheriff ſhall not ſerve it. Br. Retorn de 
Briefs, pl. 46. cites 7 H. 6. 32 and 8 H. 6. 3. 

6. And in writ of habere facias ſeiſinam it is a good return that 
at the day of the writ purchaſed, and the day of the judgment, and 
always after he himſelf was tenant, fo that he could ſerve the writ if 
be did not do a tort to himſelf; by diverſe. Br. Retorn de Briefs, 
pl. 46 cites 7 H. 6. 32 and 8 H. 8. 3. 

7. And it is a good return upon a capias that the party committed 

| felony and tock to the church, which privilege he cannot break, and 
yet the writ is capias fi inventus fuerit in balliva tua, Br. Retorn 
de Briefs, pl. 46. cites 7 H. 6. 32 and 8 H. 6. 3. 


S bereit 8. It is no good return for the ſheriff, that the party would not 


is ritten to 


ky boo give his coſts or io and therefore he did not execute the writ. 

certify ma- Br. Retorn de Briefs, pl. 10. cites 34 H. 6. i 

— og 4. for there he is judge and ifter h 
aftardy, contra upen inquiry de jure patronatus; for t e is judge and not minifter; note the 

diverſity, Br. . Fees, pl. 1. cues 34 H. 6. 38. S. C. ; 


* 


4 Where an attachment for contempt iſſues againſt the mayor Ml 
. becauſe he did not return a certiorari, nor the alias, nor the 
pluries, and he is taken, and comes in ward, he may traverſe that 

Nu 


Lond « ac «6 2 


Return. 184* 


ng writ was delivered to him prout, &c. Quod fuit conceſſum 
Br, Traverſe per, &c. pl. 206. cites 2 E. 4. I. | 


*(K) What ſhall be a good Return. [In reſpect of gee rote. 
the Words.] e 7 5 . 


[r. FF: a writ be ſcire facias per probos & legales homines, and he This was in 


; 8 , the return 
returns guad ſcire fecit by ſuch an one and ſuch an one, and |; ed 


does not ſay probes & legales homines, yet it is good. 8 H. 6. 27. b.] ment and 


| exception 
was taken, but non allocatur. And it is not material where the defendant appears. Br. Rowe 
de Brief, pl. 48. cites 8H. 6 27. 

In ſcire facias the ſheriff returned the writ ſerved, and the party warned prout breve exigit, and 
the defendant took exception becauſe it did not fay probos & legales homines. Per Pilot, ut is not 
material when you appear, but pon default the party may have writ deſceit, and aver that they 
were outlawed, ſo that they were not probi & legales hofhines., Quere it by thoſe words prout 
reve exigit, &c, it ſhall not be intended to be probi homines, Br, Retorn 7 Briefs, pl. 12. cites 


33 H. 6. 31. 


C2. So it is upon a ſummons in a writ of debt. 8 H. 6. 27. b.] 
{ 3. In a ſcire facias if the ſheriff returns the writ ſerved, that 


tenorem brevis, and ſays not where, nor what to do, yet it is good. 
18 E. 1 124-b.] 
[A. In a ſcire facias returnable in bank, if the ſheriff returns, 
ſcire fect, Sc. quod fit coram vabis ad faciendum quod breve re- 
guirit; though vabis has relation to the king, whereas the gar- 
niſhment ought to he coram juſticiariis, yet [it is] good; becauſe 
the words, ad faciendum quod breve requirit compreheads all. 
29 E. 3. 33. Adjudged.] | 
[5. In attaint if a ſcire facias iſſues to warn the petit 12. one S. F. Knivet 
wheredf is called Miles de Beacham, Knt. and the ſheriff returns, —w_ _— 
that he has inquired of them, &c. and that theſe are the names of tended ano- 
them, and that Miles de Beachamp is dead, though he does not name ther perſon, 


| him knight, yet the return is good; for it appears upon the whole mee pi 
_ return, that it is the ſame man. 34 Aſſ. 6. Adjudged. ] awarded 
F 80 ; for 


it ſhall be intended the ſame proceſs, Br. Retorn de Briefs, pl. 76. cues 8. C. 


[6. If a ſcire facias iſſues againſt Miles B. knight, and the 


: ſheriff returns, ſcire feci Miles intranomnato; this is a good re- 
turn without more; for the word (infranominato) ſerves through- 

t out. 34 Aſſ. 6.] | 

* 7. In præcipe quod reddat the tenant cannot render the land to 


the demandant in pais, nor in debt quod reddat, &c. It is no re- 
turn in one or the other, that the tenant or defendant has rendered 


5 the land or debt. Br. Retorn de Briefs, pl. 84. cites 2 H. 7. 8. 
8. Scire facias againſt 3 ſeveral tenants, the ſheriff returned, And in ſuch 
0 quod ſcire feci to the 3 by ſuch, &,. Quod ſint, &c. Modo & nene 
e forma'prout breve in ſe exigit & reguirit; and well by award, not- „ wa 9- 
at withſtanding that he did not return ſeveral garniſhments; for thoſe d good. 24 
| P 2 | words, faciendum 


Prout flud 


is to ſay, ſcire * fect the party defendant by name efſendi ſecundum * Fol. 460. 
— 
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1184 Return. 
. e T worts, modo & forma prout, &c. tantamount, c. Br. Retorn 


Br. Rotorn de Briefs, pl. 28. cites 2 H. 4. 13. 
de Briefs, pl. 28. cites 2 H. 4. 13. 


9. The ſheriff returned capiat, quod mandavi A. B. Ballivo 
libertatis archiepiſcapi de Beverlac. cui returnum inde reſtat ns: 
gui mihi reſpondit quod cepit corpus, &c. ſed illud hic habere non 
peteſt es quad Gilthernamns eft infra villam de Beverlac. And it 
was ſaid, that he ought not to have returned cepi corpus but where 
he can have the body at the day, and that if the ſheriff takes a 
priſoner in Weſtminſter, and he takes ſanctuary, this ſhall not be 

D 185 } any return for the ſheriff, inaſmuch as it is his folly; and yet 
the return awarded good per judicium. And it was faid to him, 
that he might have proclaimed at the gate of the ſanctuary ac- 
cording to the form of the ſtatute, Br; Retorn de Briefs, pl. 29. 
cCites 2 H. 4. 15, 

10. Sci. fac. upon writ of error in B. R. was, viz, (ci. fac. 
hered & terre _ eee ad eſſend &c. ft ſibi viderint ex- 
pedire ; and the ſheriff returned, quod 3 fect F. de B. & A, 
Nori ejus tenants of ſo much, & R. de H. tenant of ſo much, ſepa- 
ratim; and exception was taken; inafmuch as the baron and feme 
cannot be warned ſeparately, et non allocatur exceptio illa ; nota. 
Br. Retorn de Briefs, pl. 30. cites 3 H. 4. 19. | 

11. Capias of the death of a man - the ſheriff returned, quod breve 
ades tarde ſibi venit quod illud exequi non potuit propter brevitatem 
temporis; and the return awarded good. Br. Retorn de Briefs, 

5 pl. 34. cites 8 H. 4. 21. | 

Id. Raym. 12. Scire facias the ſheriff returned, quod ſcire feci E. K. prout 
Rep. g v. Mud breve in ſe exigit & reguirit; and did not ſay, infranominat” 
Mich. 6 W. 2 7 * 

AM. WI I- E. X. and well. Per Cur. And adds, nota that thoſe words 


de ( Frout breve exigit) &c. amount to infranominatus or to infra- 
S. Cad ſecriptus; quod nota. Br. Retorn de Briefs, pl. 64. cites x H. 6. 6. 


yd if there is the ſubſtance it matters not if there is not the expreſs form. 


13. And where the ſheriff returns, quod mandavi ballivs liber- 
tatis de S. and dees nat ſay, ballivo F. N. libertat. ſue de S. this is 
a good return. Per Martin, Cokayne, and Babb. juſtices; contra 
Hales J. and that be ought to ſhew that he is lord of the fran- 
chiſe ; and yet he was awarded to anſwer, and fave his exception, 
&c. Br. Retorn de Briefs, pl. 64. cites x H. 6. 6. 
Br. Attach- 14. The ſheriff returned the baron attached in aſſiſe, and the 
+ feme nihil; and the beſt opinion was, that ſhe ſhall be attached by 
the goods of the baron, and a monk by the goods of the abbot ; 
for the one ſhall anfwer for the other, and the one is ameſnable by 
the other; quære inde: for it was adjourned. Br. Retorn de ( 
Briefs, pl. 45. cites 7 H. 6. 9. 
15. The ſheriff returned, quod non invenit partem, &c. by 
which upon exigent he was outlawed, and affigned it for error, | 
and therefore that was adjudged for error; quod nota. Br. Re- 5 
torn de Briefs, pl. 43. cites 9 H. 6. 12. 81 | F 
$0.20 De 


. quod ſint, &c. 


Beturn. | 385 


16. In præcipe quod reddat if the tenant vouches, and the ſheriff 
returns upon the ſummons ad warrantizandum, quod nihil habet nec 
et inventus, &c. this is a good return, and yet contrary in formedon, 

he diverſity ſeems inaſmuch as in the formedon he may ſummon him 
in the land demanded, be he tenant there or not, but it may be that 
the vouchee has no land. Br. Retorn de Briets, pl. 62. cites 
14 H. 6. 20. | 

17. And upon writ of view it is a good return, quad nullus venit 
ex parte petentis ad demanſtrandum ſibi terram ; for the tenant is 
bound to know the ſheriff, and the ſheriff is not bound to know 
or inquire the land; and the ſame of a ſheriff of the franchiſe - 
and this is for the diſpatch of the party. Br. Retorn de Briefs, 
pl. 62. cites 14 H. 6. 20. 

18. The ſheriff returned quod mandavi A. B. ballivo libertatis 
ducatus Lancaſt. &c. Qui habet returna ognium brevium infra 
libertatem prediftam qui of reſpondit. Quod ſeire fect prefato 

illing faid, the return is not good ; for 
it ſhould be ballivo libertatis ducis Lancaſt. For the dutchy has 
no Capacity to have liberty, And yet, becauſe precedents were 
ſewn, mandavi ballivo libertatis as above, & mandavi ballivo liber- 
tatis ſancti Edmundi de Bury, & mando ballivo libertatis de Alta 


Pecco, & mandavi ballivo libertatis ducis Lancaſt. it was awarded 


a good return. Br. Retorn de Brief, pl. 11. cites 33 H. 6. 20. | 

I 9. Scire facias Laurentis both magiſtro Aule de B. in Cant. et | 1 86 ] 
cholaribus ejuijdem was brought in Norfolk upon recovery of an- Br: Corpo- 
nuity, and the Heri returned, quod ſcire feci magiſtro, &c. and 6 does 
therefore a void return per Cur. by which in another ſcire facias 34 H. 6. 14, 
he returned ſcire feci Laurencio B. magiſtro et ſcholaribus, and 49: S. &: 
Laurence B. came and pleaded to the writ, that he is not maſter, 
Br. Retorn de Brief, pl. 14. cites 34 H. 6. 49. 

20. If a writ be returned reſpenſio vicecomitis S. and does not 
ſhew the name of the ſheriff; this is no good return, Br. Retorn 
de Brief, pl, 54. cites 9 E. 4. 19. per Jenny. 

21. Outlawry was returned, that at the county [court] held at F. 
in the county of gage 7; N. exattus fuit et non camparuit, and a 
good return per Rede, Fairfax and Huſſey, though he did not ſay 
at the county [caurt] of Somerſet held at F. in the county of Somerſet. 
Br, Retorn de Brief, pl. 127, cites 11 H. 7. 10. 

22. A man returned, quod virtute præcepti, &c. and not brevis, 
and yet well. Br. Retorn de Brief, pl. 128. cites 16 H. 7. 16. 

23. Captus eſt is a good return of a capias. Ld. Rayin. Rep. 21. 
Mich. 6 W. & M. Wilſon v. Law, cites Kitchin, 258. 


(L) What ſhall not be a good Return, For 
Uncertainty. 


Ir. Tf fieri facias de bonis teſtatoris againſt executors, if the ſheriff 5 b. Pr. 


returns that they have not any goods in balliva ſua after che 5 


+. 


| delivery-of the writ prout ei conſtare poterit; this is not a good re- cir 
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136 | Return. 


return, that turn; for he ought to take notice whether they had goods or not, 
the execu- and ſo returned it. 9 H. 6. 57. b. Curia.] | 


tors have 
eloigned the goods, or that the goods are eloigned, &c. 


Br. Return [ 2. So if a capias comes to the ſheriff to take a man, it is not 


— er 6 ſa good] return, that he was not found within his bailywick after 


S. C. the delivery of the writ prout ei conſtare poterit ; but he ought to 


return 1 1. guad non eſt inventus. 9 H. 6. 57. b. Curia.] 


2 ee (3. In 4e it is a good return, that the baily is attached, Sc. 
— 2 though he has not returned that the tenant was not found ; for by the 


8. P. return that the baily is attached, it is included that the party is not 


id. : : 
2 * found. 28 Aff. 40. adjudged.] 


33. But where he returns that the defendant nibil habet, &c. he ll ſay further quod vor 
habet ballives nec balliuum, nec eff inverius in cadem, &c. Ibid. . 


See(H)pl.1. _ [. Tf upon an habere facias ſeiſinam, the ſheriff returns that the 

party, who ought to take the ſeifin, non proſecutus eſt breve; this is 
not good for the uncertain intendment tnereof, and the coming to 
the ſheriff to have ſeiſin is not properly a proſecution of the writ. 
Dubitatur P. 15 Ja. B. R. Floyd and bethill; Croke and Haugh- 
ton againſt Mountague and Doderidge. 

[5. Ina replevin upon the 7 nobis fignifices, if the ſheriff re- 
turns that the beaſts cannet be delivered; becauſe viſum inde habere 
non potuit, this is not good; becauſe he does not ſy quod acceſſit ad 
focum ; for peradventure, he could not have the view; becauſe he 


did not come there where the beaſts were. 2 E. 3 54. b. ad- 


Judged. ] 


[187 ] 6. In waſte the ſheriff returned, quod cepit inguiſitionem die ſab- 


bati proxim. apud R. and becauſe he did not ſhew what ſabbath, 
therefore the ſheriff was amerced, and a new writ awarded. Br. 
Retorn de Brief, pl. 17. cites 4 E. 3. 20. | 

7. Exigent iſſued to the ſheriff of London againſt J. S. de D. in 
the county of Hex, gentleman, and proclamation to the ſheriff of 
Eſſex, who returned the writ, ſcil. Quad virtute iſtius brevis pra- 
clamari fect at ſuch a county, held ſuch a day, and does not ſay what 


year, &c. that F. S. ſe reddidit to the ſheriff of Kent, where it 


ſhould be to the ſheriff of London, and therefore an ill return, per 
Cur. becauſe the year it wanting, and it was ſheriff of Kent for 
feeriff 3 London. Shelly ſaid, the ſheriff ſhall be amerced, but 
Fitzh. J. ſaid, no; for the writ was returned in another term, and 
the uſage is to amerce the ſheriff the ſame term, and if not, he 
ſhall go quit; quod nota, for clear law ; quod non negatur, Br. 
Retorn de Bricts, pl. 3. cites 27 H. 8. 29. 
D. 20% pl. 8. In treſpaſs, the theriff returned in C. B. that the defendant 
54- Elch. g was attached per catalla ad valentiam 101. It was adjudged a void 
13 return; for he ought to return that he was attached by one beaſt 
ingly. _— or chattel certain, and name them, ſo that they may be forfeited ; 
And. gr. pl. for upon ſuch general return, none of them can be forfeited. Cro. 
e E. 13. pl. 7. Hill, 25 Eliz. C. B. Lawrence v. Netherſale. 
3 Eliz. S. C. accordingly. | 1 


1 2) Sufficient. 


(L. 2) Sufficient. Return, what ſhall be ſaid to be. 
And made good by Intendment, in what Caſes. 


g . ſur le Caſe 
by what time, where the ſtatute is, that he ſhall be warned by 5 


two months, &c. and yet well per Cur. For it ſhall be intended, 5, c. 
that it is well ſerved according to law; for other writ ought to be 
ſerved by 15 days before the return, and yet no mention is thereof 

in the return, and if the ſheriff does not warn him, or ſerve the 
writ as he ought, if the party be damaified, he may have writ of 
deſceit. Br. Retorn de Briefs, pl. 56. cites 39 E. 3. 7. 

2. In admeaſurement of dower the ſheriff returned that the feme 
had more than ſbe ought by 40s. a year; this is no good return 
for he ought to return two parts by themſelves, and the third part by 
ae and their values, and let the Court adjudge their values ; nota, 

r. Retorn de Briefs, pl. 119. cites 44 E. 3. II. 

23. If the ſheriff returns in a pannel, Johannis D. where it 
ſhould be Fohannes D. yet this is good; tor falſe Latin is not 
r 7 a return. Br. Retorn de Briefs, pl. 105. cites 
2 H. 4. 8. 

4. In uit F right a writ iſſued to the ſheriff to return 4 knights Br. Droit, 
to chuſe the grand afſiſe returnable ſuch a day; and the ſheriff re- 7 5 Peng 
turned quod non | ter milites ſed burgenſes, by which another writ 20. S. C. 
iſſued returnable preſently; whereupon the 4 #nights were de- 
manded, who came to the bar gladiis cintlos, &c. And ſo it ſeems 
that he may return them knights, though they are not knights. Br. 

Retorn de Briefs, pl. 106. cites 7 H. 4. | 

5. In treſpaſs the defendant was condemned, and ca. ſa. a ” AN the 

and after exigent againſt him by name of F. S. &c. and the Serif a 


I. IN premunire the writ was returned warned, and did not #2 Br. Adios 


. EY are without 
returned that J. S. rendered himſelf to him in full county, where the word 


there were the father and the ſon of the ſame name; and therefore (uo). 
ill; for where there is * no] addition, it thall be intended the elder ; 
and in truth he who rendered himſelf was the father, and therefore 
the ſheriff was amerced, and diſtringas ad habendum corpus awarded, [ 188 ] 
inaſmuch as he had returned that the defendant reddidit ſe, &c. 
Br. Retorn de Briefs, pl. 107. cites 7 H. 4. 11. | 
6. In homine replegiando, it is a good return for the ſheriff 70 
ſay that the defendant claims the ary to be his willein; per quod 
47 ulterius facere inde non poteſt, &c. Br. Retorn de Briefs, 
pl. 104. cites 8 H. 4. 2. | | 7 
7. The ſheriff who returned @ fieri fac. againſt executors, that Anditisno . 
they had fold the goods, was amerced ; for he ought to have taken | be er. 


to the value, Cc. of the goods of the executors. Br. Retorn de eccutors, 2 
i ˖ cCites cept one ha 
Briefs, pl. 41. cites 14 H. 4. 12. 2 . 


he ought to have made execution of that which was in the hands of this one executor, Ibid. 


F + 8. Debt 


188 Return. 


1 8. Debt by . abbot of D. till the defendant is outlawed, and 
o 44:5 e ſued charter of pardon, and the ſheriff returned that M. abbot is de- 
© poſed, ita quod ipſi ut M. abbati ſcire fac. non patuit juxta formam 
brevis, and a good. return, per judicium, and the charter ailowed ; 
for it tantamounts to mortuus eft, and ſo a civil death; for a dead 
perſon cannot be warned, Br. Retorn de Briefs, pl, 4. cites 

242; ©. 5. | | 
But upon 9. Forger de ſuits found for the plaintiff; it was pleaded in 
Ade no Arrett of judgment that diftreſs with Decem. tales was awarded 
return; @again/t the jury, and the principal jury was returned tarde upon the 
quere inde, diſtreſs, and the tales ſerved : et per Cur. The return was awarded 
vecaule the i = . * 
ue is con. good; for there iſues ſhall be returned, as upon diſtreſs, the ſberi f 


trary. ought ta have time to know their land. Br. Retorn de Briefs, 


Ibid. cy © __ 
TT Pl. 52. cites 21 H. 6. 51 


pen a tales, tarde is no return. Ibid. 


10, In ſcire = againſt a chaplain upon recovery in quare im- 
pedit, the iheriff ought not to return quod clericus eſt beneficratus, 
&c. For this ſhall not be returned but where 4 or capias 
i ues, which is coercive, and here is nothing to do but ta warn him; 
and therefore by fome, the ſheriff ſhall be amerced; but it is 2 
good return that he is clericus beneficiatus, &c. and that non eſt 
inventus, &c. For then he cannot be ſummoned if he is not 
found, or has no Jay fee, Br. Retorn de Briefs, pl. 124. cites 
32 H. 6. 11, | 
11. In writ of view, it is a good return, quod nullus venit ex 
parte petentis ad eſtendendum ſibi terram. Br. Retorn de Briefs, 
pl. 125. cites 32 H, 6. 27. „„ 
ge Jn pre- 12. In ſcire facias it is a good return that the party is dead. 
Hane, Br. Retorn de Briefs, pl. 125. cites 32 H. 6. 27. 


ihe tenant is dead. I'd, So Apen corpus cum cauſa, Ibid. ——— But it was doubted if 
death be a goo? return upon capias or exigent. Inid. | 

The ſheriff in atiaint cannot return that the defendant is dead; for there are not any words ia 
the writ, to warn the detendant. Br. Retorn de Briets, pl. 1. cites 38 H. 8. 5. f 


E | 13. In precipe quod reddat, they were at iſſue upon releaſe 7 
the demandant in which were witneſſes; the ſheriff returned the 
panne!, and that the witneſſes were dead; and the tenant ſaid that 
they were alive, and prayed that the ſheriff ſhould be examined of his 
return; and ſo he was after the day, and ſaid that it was not made 
by him or hi: under-fheriff, but by a clerk, and that there is no ſuch 
viſne, and that tws of the witneſſes are alive, and are warned; and 
the Court accepted the return of the two witneſſes, but were in 
doubt of the return that there is no ſuch viſne ; for the beſt opi- 
nion ir this caſe was, that the ſheriff hall return a pannel of the 
body of the county, and not that there is no ſuch viſne, Br. Re- 
torn de Briefs, pl. 57. cites 27 fi. 6. 11: | 

14. Is ſcire facias againſt a parſin, to have execution of an an- 
nuity recaverid againſt hin, the ſheriff returned, quod mandavs 

[ 189 ] ballivc, &c. D471 ejpondit, that the parſmn before the return of the 
writ Las Tigied his venice, &c, and that nn habens bona N 

calaue 


Return; 


cataila infra, &c. And it was held a good return of the reſig- 
nation, and that he may take thereof notice, if he will. Per 
Choke, he ought to return quad non habet nec habuit bona, &c. 
And yet per Cur. the return is good enough; and it was held 
there, that if the retorn be not good, the bailiff ſhall be amerced, and 
_ the ſheriff; quere inde, Br, Retorn de Briefs, pl. 94. cites 
2 F.4. 3. 

15. In aſſiſe againſt E. V. the writ was returned pleg, E. V. in- 
franominat. A. B. and C. D. where the return ſhould be H. V. in- 
franominat. attachiat, 4 per plegiagium A. B. and C. and not as 
above; and three or four precedents were ſhewn that the firſt 
return was well, but forty precedents were ſhewn to the contrary, 
and by the other way; and therefore the beſt opinion was, that 
the return is not good, becauſe this word (attach) was wanting; 
for there is no word in the return which proves the writ ſerved 
by any attachment made of the defendant; and alſo it was faid 
that two or three precedents were not a law, and eſpecially where 
wo are 40 to the contrary. Br, Retorn de Briefs, pl. 93. cites 
5 E. 4. 109. 
| 16. In (ire facias the ſheriff returned mandavi ballivo libertatis 

R. and did not ſhew whoſe liberty, &c. yet well; per Danby, contra 
Pigot. Br. Retorn de Briefs, pl. 54. cites 9 E. 4. 19. 

17. In replevin pone iſſued, and the plaintiff was nonſuited in the 
county; and yet per Cateſby, the ſheriff may ſerve the pone ; for it 
is in full county as recordare facias is; quod non negatur. But 
Brooke makes a guzre of this opinion; for he ſays, it ſeems that 


by the nonſuit there remains no plea to be removed, but he may 


return, quod ad proximum comitatum, &c. the plaintiff was non- 


199 


S. C. cited 


2 And. 100 
pl. 56. S. C. 


in caſe of 
Arden v. 
Darcy, 


ſuited, and ſo na plea there. Br. Retorn de Briefs, pl. 113. cites | 


1423 | 


18. A double return is not good. As if the ſheriff returns the 


pluries againſt the abbot to admit the valet 1 the king to a coroch, 


that the king ts net founder, and that King E. 4. had releaſed to the 
abbot all corodies; this is double; and if he returns, that the biſhop 
of E. is founder, and does not return the name of the biſhop who 
founded it, this is uncertain, Br, Retorn de Briefs, pl. 116. cites 

H. 7. 1 i 

; 19. Where the ſheriff ſerves the proceſs once of a thing local or 
ermanent, as in præcipe of land, &c. he cannot return mandavt 
balliva after. Br. Retorn de Briefs, pl. 89. cites 5 H. 7. 27. 

20. A man was outlawed, and reverſed the outlawry, and had 
writ of reſtitution of his goods directed to the bailiff of Weſtminſter, 
who returned that he was not bailiff; and no return; for he ſhall 
anſwer if he has the goods or not; and if they were deveſted out 
of his poſſeſſion, he ſhall ſhew cauſe, &, Br. Retorn de Briefs, 
pl. 90. cites 6 H. 7. 9. 


21. If judgment is given againſt an executor upon a demurrer, 8. p. pu ig 
and execution is awarded; the ſheriff cannot return nulla bona teſ- R. brings 
tatoris, but is to return a devaſtavit as if it had been found againſt _ * 
che executor by verdict; for per Curiam he has charged himſelf er; and 


| by upon plene 


1189 Return. 


Adminif- by his own plea. Cro. E. 102. pl. 9. Trin. 30 Eliz. B. R. in 
— a nota at the end of the caſe of Stubbs v. Rightwiſe. 


upon affets are found, and judgment for the plaintiff; aud wpor a teftatum execution is awarded to 
the ſheriff in amor ber county than where the trial was, that the eri may return a nibil, and is not 
eſtopped by the verdi& and judgment? but otherwiſe of the ſheriff of the county where the action is 
brought, Noy. 69. Robbins's caſe.—cites g H. 6. g. Exec. 9. | 


22. Sheriff, upon a latitat, returned, that he arre/ted the body, 
and after, before the return of the latitat, a habeas corpus came to 


bring the body into Chancery, which being done the priſoner was diſ- 


charged by order of the Court, This was held a good return ; for 

the ſheriff is bound to obey the king's writs, and to execute them, 

[ 190] and he cannot compel the to put in ſureties to appear here. 
Le. 145. pl. 201. Trin. 31 Eliz. B. R. Carie v. Dennis. 

23. Another exception was taken to the return, viz. @ cu/todia 

noftra exoneratus fuit, which might be intended as to the cauſe in 

Chancery, only, and not for the cauſe here ; for he hath not alleged, 

that he was committed to any other in cuſtody ; and for that cauſe 

day was given to the ſheriff to amend his return. Le. 145. pl. 201. 

Carie v. Dennis. | 

24. The ſheriff returned, that reſcous was made by R. & W. 

upon ſuch a bailiff, to whom he directed his warrant to execute the 

writ, It was moved, that the return was infufficient, becauſe it 

doth ast appear that the bailiff had retorna brevium, which ought 

always to be mentioned upon the ſneriff's return. All the Court 

agreed, that it ought to have been ſo if he returned it as a return of 

4 bail:ff of a liberty, but here he returns in his own name, and 

though he named him in the return as a bailiff of the liberty, yet 


that is but a void addition. Cro. E. 780. pl. 16. Mich. 42 & 


43 Eliz. B. R. Lady Ruſſel and Wood's caſe. 

25. A capias was returnable die jovis, which was the day of A1 

Souls, The ſheriff took the party, but returned, that becauſe that 
was not dies juridicus, he ſuffered him to go at large : and it was 

held an inſufficient return; for per Doderidge the writ was good, 

and ſo was the taking and detaining the party by virtue thereof, 

though he could not have the party in court on the ſaid day, and 


therefore was compelled to bring the party into court, which the 


Gme day he did accordingly. Poph. 205. Mich. 2 Car. Anon. 


(M) Ibo ſhall be amerced. 


Cro. E.z1e. [I. FF the ſheriff returns, quad mandavit ballivo libertatis, &c. 
Es 1 = gui ſic reſpondit, and returns an inſufficient return in law, 
ter, S. C. the ſheriff ſhall be amerced; becauſe he might have returned, * 
but S. P. quod ballivus nullum reſponſum dedit. 8 H. 6. 9. Tr. 39 El. 


doesnot ap- BR. between Palmer and Marſh. Per Curiam. Contra 17 


1.— 
Where the E. Jo 66. b.] 
return 17 ; 
contrary to the verdif or confeſſion of the „it was held, that the /b-riff ball be amerced in this 
caſe, and not the bailiff; for the a> 8 inſufficient in law. of — the 2 ＋ ht to take 
mile. Br. Retorn de Briefs, pl. 87. cites 3 H. 7. 12. 


Br. Retorn de Bri 


— 


« 94. cites 
N TL + 


8 GEE. 
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1 Z. 4. 1. Contra, that it was held there, that if the return be not geed, the bailiff Hall be amerced 
aud not the fberiff. Quare inde, X: 

S. P. For inſufhcient anſwer is as no anſwer, Br. Retorn de Briefs, pl. 89. cites g H. 
7. 27.— And in precipe againſt two, if the bailiff returns the one ſummoned and the other not, 
this is no anſwer; and if the therift returns it, he ſha!] be amerced. Ibid. But per 
Vaviſor, if the bailif makes a dubious return, and the ſheriff returns it over, he ſhall not be 
amerced: uære. Ibid. 5 | 


"2. As if the ſheriff returns, quod ballivus fic reſpondit, and re- 
turns * a pannel in which were only q names comprized, the ſheriff * tol. 461. 
ſhall be amerced, and not the baily; becauſe the return is inſuſh- >= 
cient in law. 8 H. 6. 9. Dubitatur. ] LEP 

and the two following pleas are all marked with the ſame number of (2) 


[(2.) In a præcipe quod reddat if at the grand cape the ſheriff See pl. 2. 
returns, that he had ſent to the baily of the franchiſe, Sc. who had * 
anſwered him, that he had taken the land into the hands of the king, 


and ſays nothing that he had ſummoned the tenant, as the writ com- 


manded him, the eri in this caſe ſhall be amerced ; becauſe 10 
return is made for part. 4 H. 6. 25. b. Per Babington. ] 

[(2.) If upon the proceſs, that is to fay, fieri faciat directed to [ 1911 
the ſheriff, the ſheriff direcis his warrant to the bailiffs of a fran- 2 55 
chiſe to execute it, who execute it; but before they make return of _—_ E. 518. 
the warrant new bailiſſ are elected and the old bailiffs removed, pl. 37. Mich. 
and after the old bailiffs return the warrant in their own names, the . 
which they ought not to do, but the new bailiffs, and the ſheriff eee : 
makes his return to the Court accordingly, the ſheriff ſhall be amerced; S. C. and 
for he has accepted a return of thoſe who are not bailiffs, but are — agg 


as meer ſtrangers, and he might have returned, quad nullum re- Coun, that 


ſponſum dederunt, Tr. 39 El. B. R. between Palmer and Marſh, the writ 


x being re- 
Per Curiam, } | en, by 

the bailiffs after Mich. when they were diſcharged of their office, was void, they having no autho- 
rity to meddle with the return after; but if they had executed the writ before Mich. then the 
ſheriff might have accepted of their return before Mich. hut not after, Mo. 431. pl. 606. 
Palmer v. Porter, S. C. accordingly. 


[Z. If the ſheriff returns fect returnum iſtius brevis G. & L. 
Ballivis libertatis G. qui habent returnum brevium & executionem 
eorundem qui mihi reſponderunt quod iſtud mandatum adeo tarde re- 
ceperunt per manus attornati ſequentis quod nihil inde facere potue- 
runt. he ſheriff ſhall be amerced for this return; for when he 
ſays, that he returned the writ to the bailiffs, it is intended that it 
was in good time; for he ought to ſee that it be delivered to the 
bailiff in convenient time; and fo the ſheriff has accepted the 
anſwer of the bailiffs contrary to his own return; and therefore 
this is his default. I E. 3. 13. b. Adjudged. ] | 

[4+ In a precipe quod reddat if the bail: of the franchiſe ſerves 
the writ and takes pledges, the ſheriff ſhall be amerced ; for the 
ſheriff ought to have taken the pledges. 14 H. 6. 3. b.] 

[5, If the ſheriff returns quod mandavit ballive, &c, who an- Where the 
fwered, &c. if the return be ſufficient, and a default is for not doing beilif 


according to the return, the baily ſhall be amerced, and not the = 
Jherift, ] | to the ſhe- 


[6. As riff, and he 


r 
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191 Return. 


returns it [6. A. if the ſheriff returns quod mandavit ballivo libertatis, 


abe heads &c. qui reſpondit quad cepit J. S. according to the writ, and ſhall be 


corpas, and here at the day, if he does not bring him at the day the baily ſhall be 


Se bas bim amerced and not the ſheriff. Contra 47 Aſſ. 6.] 


wot ar the | 
day, y=t the bailiff ſhall not be amerced. Per Cur. for he js not immediate officer to the Court. 
Br. Retorn de Briefs, pl. 89. cites 9 H. 7. 27. 


7. Where the wnder-ſberiff returns a pannel by precept directed 
by him to one who is not bailiff of the franchiſe, by which the pannel 
is quaſhed, the ſheriff himſelf thall be amerced, and not the under- 
ſheriff; and action upon the caſe lies againſt the ſheriff himſelf, 
quod nota; for it is returned always in the name of the ſheriff him- 
felf. Br. Retorn de Briefs, pl. 77. cites 38 Aſſ. 13. 

The Re- 8. Two chaplains were indifled of felony, and pleaded not guilty, 

porter ſays, and the ſheriff returned a jury, and by examination of the juſtices 

quere if ie * ov 

be law. it appeared that they had not ſufficient franktenement according to 
the flatute, by which the ſher:ff was amerced to 100 ſhillings, and 
the ſheriff ſaid that the bailrff of the 3 of Bury returned it. 
Per Grene J. the king has no miniſter but the ſheriff, and where 
the king is party, no franchiſe ſhall be allowed, but the ſheriff ſhall 
ſerve the writ. Br. Retorn de Briefs, pl. 78. cites 38 Aſſ. 19. 

9. In forcible entry, per Priſot Ch. J. where proceſs iſſues, and 
the ſheriff or bailiff is plaintiff, yet he may ſerve the = as ſheriff, 
or return, quod mandavi ballivo, &c. who is plaintiff, and if the 
bailiff return quod cepit corpus of the defendant, and has him not 
at the day, &c. the bailiff ſhall be amerced, and not the ſheriff, 
and the feriff is not bound to take conuſance if the bailiff be 
plaintiff or not; for there may be another of the ſame name. Br. 
Retorn de Briefs, pl. 65. _ 6 H. 6.1. 

| 10. 27 H. 8. cap. 24. „ that amerciaments for inſufficient 

L494 returns — by 3 or bailiſ of liberties ſhall 165 . — 
heads and not upon the ſberi qi. | | 

Vent. 24. 11. The ſheriff returned nan eff inventus to a writ brought 

Anon. S. P. againſt his own bailiff, and delivered to him; but the Court 

2ndupon n amerced him 40l. and ordered him to amend his return, Vent. 12. 


dea on Paſch. 21 Car. 2. B. R. Anon, 


amerced. 


See I) pl. (M. 2) Sheriff amerced in what Caſes, and pan 
(Eſet 6. what Return. 
R) 


But where I. IN dawer the tenant made default after default, by which tho 
pn _"_ demandant ſaid that her baron died ſeiſed, and prayed writ to 
Feient _ enquire of the damages, and had it, and the ſheriff returned, that the 
turn to the inqueſt gave no damages. Caund. prayed that the ſheriff be amerced, 
Hon 25 _ becauſe the writ is not ſerved ; but per Thorp the ſheriffs {hail 
pace e not be amerced, but where he returns the writ illy of himſelf, and 
be amerced. here he has returned it as the jury preſented, by which he ſhall not 


a. be amerced. Br, Retorn de Briefs, pl. 20. cites 44 E. 3. 3. 
L 80. ciics | | | 
* 2 2. In 


Return. 

2. In attaint the writ is diligenter inquiras qui fuerunt juratores 
prime inguiſitionis; therefore there if the ſheriff returns 11 of the 
firſt jury, and one who was not any of them he ſhall not be amerced ; 


for he may miſtake ſome in inquiring of them; but there at the 
ſurmiſe of the party proceſs ſhall iſſue againſt the twelfth, quod 


nota bene, Br. Retorn de Briefs, pl. 115. cites 48 E. 3. 15. 


3. The plaintiff pray d that the ſheriff ſhould be amerced be- 


where thoſe pledges ſhall ſerve both; as of baron and feme, but 


Br. Abbe, 


diſtreſs was awarded againſt the abbot & idem dies to the com- 


moigne. Br. Retorn de Briefs, pl. 25. cites 48 E. 3. 26. 


4. At the diſtreſs with proclamation in writ of ward the ſheriff 


ought to enter the franchiſe to ſerve the writ, becauſe it is limited 
to him by the ſtatute to do it, as in writ of enquiry of waſte quod 
accedat ad locum vaſtatum, and not to make mandate to the bailiff 


of the franchiſe to ſerve the diſtreſs, and to ſerve the proclamation 


himſelf, ſcil, by parcels; per Thirn. and Mark; but Rickhil and 
Tirwit contra; and at laſt alias diſtringas with proclamation was 
directed to the ſheriff, Br. Retorn de Briefs, pl. 26, cites 
2 7 4 3. . | 
5. The ſheriff was amerced where he returned at the pluries in 
replevin quod averia ſunt in parco ſub ſecura clauſura, becauſe he 
had not taken poſſe comitatus, and made deliverance, as if they had 
oo in a caſtle or fortreſs, Br. Retorn de Briefs, pl. 33. cites 
H. 4. 19. | | 
6. In [Gre facias againſi baron and feme, if the ſheriff returns 
that they are divorced he ſhall be amerced; for perſons divorced 
may be warned. Br. Retorn de Briefs, pl. 4. cites 2 H. 6. 5. 
7. Fieri facias againſt executirs upon recovery againſt them, 


the ſheriff returned, that the defendants nihil habent, &c. poft ad- 


 ventum brevis prout ſibi aliguo mods conflare poterit. And the opi- 


nion of the Court was that he ſhall be amerced ; for he cannot 
return, that the defendant non eſt inventus prout ei conſtare po- 
terit, but he ſhall return directly that nihil habet, or that non eſt 


inventus, &c. But he may return quod executores elongaverunt 


bina, or quod bona elongata ſunt, &c. and thereupon the plaintiff 
had execution de bonis propriis, &c. Br. Retorn de Briefs, pl. 8. 
cites 9 H. 6. 56. | 

8. In covenant to levy a fine, the ſheriff returned nih:1, and it was 
faid that it was ill, becauſe he might ſummon him in the land in the 


writ, whereof the fine ſhall be levied; quod guere, becauſe it [ 


may be that he is thereof tenant, and ſicut alias ſhall iſſue without 
amercement of the ſheriff. Br. Retorn de Briefs, pl. 122. cites 
10 H. 6. 12. | 

9. In treſpaſs, per Forteſcue, the ſheriff returned 64. iſſues 
upon the diſtreſs, and therefore he was amerced, becauſe he returned 


Leſs than the coffs of the writ of diftreſs, which is 134d. but quære; 


for per Paſton, he hall have averment againſt the ſherict of petit 
iſſues returned, and not as above. Br. Iſſues returned, pl. 6. cites 


19 H. 6. 8. 
| 10. Where 


Br, Ejec- 
tione Cuſ- 
todiæ, pl. 1, 
cites S. C. 


Br. Reple- 
vin, pl. 17. 
cites S. C. 


Br. Charters 

de Pardon, 

pl. 2. cites 

8. ©. 

Br. Bill, 

pl. 21. cites 
» 


cauſe he had returned pledges for the abbot and the commoign nihil, - 4. cis 
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See (8) (M. 3) Sheriff amerced. Upon what Return. 


Return. 


10. Where the ſheriff returns quarto exactus upon exigent, and 


the coroners upon certiorari to them directed, certify that the de- 
fendant is outlawed, the certificate ſhall be intended true, and the 
return of the ſheriff falſe, by which the ſheriff was amerced to 40l. 
as appears there. Br. Retorn de Briefs, pl. 59. cites 37 H. 6. 21, 

11. The fheriff embezeled an exigent, which was delivered of 
record, and wrote two others, and returned them without ſeal, and 


was amerced in 20/. for embezeling, and 400. for every copy re- 


turned, | ſcil. the] ſum of 1004. by all the juſtices. Br. Retorn de 
Briefs, pl. 95. cites 5 E. 4. 4. 

12. Where proceſs is made by the ſheriff to the bailiff of the 

franchiſe, and the ſheriff returns quod ballivus non dedit reſponſum, 


and capias iſſues, and after alias with non omittas, and the ſheriff 


writes to the biſbop again, he ſhall be amerced ; becauſe he had not 
entered the franchiſe; per Littleton ; quod Curia conceflit. Br. 
| Retorn de Brief, pl. 100. cites 20 E. 4. 11. | 


Mandavi Ballivo, &c. 


1. ISTRINGAS of debt, the ſheriff returned mandavi bal- 
live libertatis de D. qui nullum mihi dedit reſponſum and 
becauſe he did nat return quod nullos habet exitus in balliva mea; 
therefore he was amerced one mark, and non omittas awarded. 
Br. Retorn de Briefs, pl. 23. cites 47 E. 3. 3. 
2. The ſheriff of S. returned, that he had commanded ſuch a one, 
| bis bailiff errant, who had returnum omnium brevium et execu- 
tionem eorundem per chartam regis, qui nullum dedit reſponſum and 
' becauſe the bailiff was not returned bailiff of any franchiſe or 
ſeigniory, the Court would have amerced the ſheriff. tanquam ex- 
heredatorem coron. domini regis, by the ſtatute, and atter the 


ſheriff was amerced to one mark; and the truth was, that the 


king had granted to F. N. ball. itinerantem in the county of S. & 
executionem omnium brevium, &c. Br. Retorn de Briefs, pl. 27. 
Cites 2 H. 4. 4- | 


Br. Office et > In waft, the ſheriff returned mandavi ballivo, &c. Qui 


Of, pl. . 
catcs 8. 


um dedit reſponſum, and therefore was amerced; for in this 


* writ he ought to have entered the franchiſe; for he is judge and 


officer by the ſtatute, which wills quod accedat ad locum vaſtatum, 
&c. et ibi facere inquiſitionem, &c. Br. Retorn de Briefs, pl. 38. 
cites 11 H. 4. 82. 


4. In affiſe, the ſheriff returned quod mandavit ballivo de E. qui 


mibi reſpon. &c. and returned nine jurors, and the ſheriff was 
amerced ; for he ought to have returned quod mandavi, &c. Qui 
nullum mihi dedit reſpon. Quod nota ; and they adviſed what to 
do to the bailiff, becauſe it is the return of the ſheriff, and not of 
the bailiff. Br. Retorn de Briefs, pl. 47. cites 6 H. 6. 2 
5. In aſſiſe, the ſheriff returned quod mandavi J. B. ballive 
libertatis de E. cui exec. iſtius brevis pertinet fac, 80 quod executis 
| ejuſde v8 


wo A a oe Pony . 3 3 
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idem in balliva mea extra libertatem prædict fieri non potuit, and 
ka were adjourned to know if the ſheriff ſhould be amerced or 
not, inaſmuch as he has not returned that the bailiff had returnum 
onmium brevium et exec. corundem, Br. Retorn de Briefs, pl. 6. 
cites 9 H. 6. 35. | 
6. In B. R. the ſheriff returned mandavi ballivo libertatis de D. Br. Certio- 
and it was ſaid, that there is no ſuch franchiſe, and if it be inrolled , Fd 
in the Chancery that A. has returna brevium, yet if it be not inrolled ©© 
in the Exchequer, as is the ſtatute of Weſtm. 2. cap. 32. and if 
the ſheriff returns another liberty, he ſhall be puniſhed tanquam 
exheredat, coron. by this ſtatute, and the juſtice may ſend certi- 
orari out of the Chancery to the treaſurer, that he bring the roll in 
his hand of the liberties, and ſhew it to the juſtices. Br, Retorn 
de Briefs, pl. 98. cites 11 E. 4. 4. 


(N) Return F the Sheriff by Baily. 


fr. IF the ſheriff returns that the bail) of the franchiſe, who has 
return of writs has returned, &c, This is good, though 
he does not ſhew of what place he is baily; for if it be made by one 
of the baylies, it is ſufficient. 29 E. 3. 1. b.) 
2. If a writ of inquiry of damages be directed to the ſheriff, he 
ought to make return, that he had ſent to ſuch a baily of ſuch a 
liberty, &c. and returned his anſwer, & quod a{ibi infra comitatum 
prædictum per ſe fieri non potuit; this is not a good return; for 
the writ [is] directed to the ſheriff himſelf to be e cuted in any 
part of the county, and no venue contained in the inqueſt of 
office, and there is not any other writ which intitles the baylies of 
| liberties. - Hobart's Reports, 114. between Wirely and Gunſtone, 


per Curiam. But they would not reverſe the judgment; becauſe : 


there were diverſe precedents accordingly. ] 

3. Where a man is bailiff in fee in a county, the ſheriff” /hall not Br. Proceſs, 
write to him but as bailiff of guildable, and not as he does to bailif} 26,2 Fang 
of franchiſe, and by his act [default] non omittas ſhall not iſſue, nor Brooke 

all the ſheriff make mention of him in his return, as he ſhall do 2 _ 


of bailiff of franchiſe ; but ſhall return it as if he himſelf had ſerved „ger of 
the writ, and yet challenge ſhall lie by default in the bailiff to the fee in this 


- ; : 60. ci £ precinct; 
array. Br. Retorn de Briefs, pl. 69. cites 27 Aſſ. 65 on.” 
bailiff does not execute the precept, non omittas ſhall not iſſue, and therefore it is a good challenge, 


that the array was made by B. bailiff, &c. though the return be in the name of the ſheriff himſelf ; 


quod nota, And Brook makes a quære if the ſheriff may return mandavi ballivo upon ſuch a 


bailiff of fee. 5 
If there be a perpetral bailiff by charter within the guildable, he is Hill _ to the ſheriff, and 
not to any lord of a franchiſe; and therefore the ſheriff, not being to enter a franchiſe, he cannot 
return mandavi ballivo, and if he could, there could not be a non omittas upon it, becauſe there is no 
liberty to be entered; and therefore if ſuch bailif, within the guildable, does not execute ſuch writ, 
and give the ſheriff a ſatisſactory anſwer, he may execute the writ by his own bailiff; for he is 
intiiely reſponſible to the Court for the execution of the proceſs; where the return relates to things 
permanent, the ſperiſf muſt return mandavi ballivo to the firſt proceſs ; for if he makes any other re- 
turn to ſuch proceſs, ſuch return concludes of courſe that the execution of the writ was in his 
power, and that the permanent thing in execution to be done, was within the guildable, and he can- 
not contradi& ſuch return, by any ſubſequent return to another writ. G. Hilt. of C. B. 25, 26. 
Thus in alias ſummont in dewer, the ſheriff cannot return mandavi balliv:, far he ought to have 
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made this return wpor the frft torit, that ſo the Court might have awarded a non omittas; But it it 
relates to matters rranfitory, then the ſheriff may return mandavi ballive on the ſecond proceſs, as on 


an alias capias; for the body might be in the liberty at the iſſuing the ſecond proceſs, en e it 


was in the guildable at the firſt; and therefore the return of the firſt proceſs does uot conclude 
from returving the liberty to the ſecond proceſs. G. Hiſt. of C. B. 26. 


* 4. Againſt the king party ns franchiſe ſhall be allowed, but the 
ſheriff wed ſhall ſerve the writ, Br. Retorn de Briefs, pl. 78. 
Cites 38 Aff. 19. | 

5. In attachment upon contempt, the writ was returned by the 

. deputy of the coroner, and not by the coroner himſelf; and it was 
awarded good. Br. Retorn de Briefs, pl. 40. cites 12 H. 4. 

6. The ſheriff made a warrant ballivus ſuis to arreſt a perſon, 
and the barl:ff5 of a franchiſe returned a reſcous; exception was 
taken, becauſe the return was made by thoſe who were not his 
bailiffs ; but adjudged that the return was good, becauſe the fran- 
chiſe might be within his hailiwict, and that all the precedents are ſo. 
March. 25. pl. 57. Paſch. 15 Car. Anon, © 

7. In caſe againſt a bailiff for the falſe return of nulla bona upon 
a fieri facias, the queſtion was upon the evidence at the trial, 
whether the bailiff of a liberty ſhall be concluded in point of evi- 
dence by the return o the ſheriff? And per Cur. he is concluded; 
and if the ſheriff make any other return than that which the bailiff 
makes to him, he may have his action againſt the ſheriff, And 
it was faid that Holt Ch. J. was of this opinion. Ld. Raym. 
Rep. 184. Eaſter g Will. 3. Shaw v. Simpſon, cites 36 H. 6. 40. 


(N. 2) Return: How. Partly by Sherif, and 


partly by Bailiff of Franchiſe. 
% SSISE of common paſture in F. appendant to his frank- 


tenement in C. where F. was franchiſe, and C. guildable, 
and the aſſiſe was taken of foreigners, and of none of the franchiſe : 
quod nota. Br. Retorn de Briefs, pl. 5 cites 11 Aſſ. 5, 
In affiſe, 2. Venire facias iſſued to the ſneriff, who returned mandavi 
the bebe ballivo, who ſent to him a pannel, and after tales _ to the ſheriff, 


rar ib and be himſelf returned the tales, alleging that there were no more 


eQs tales ſufficient within the franchiſe; and a good return upon ſpecial 


gn matter. Br. Retorn de Briefs, pl. 117. cites 38 E. 3. 29. 
returned quod mandavi ballivo libertatis, &c. who returned the habeas corpora ſerved, and ar to the 
tales, that there were no more ſufficient in the liberty, by which the Sol owe the octo tales, and 


all of the habeas corpora were challenged and ſtruck out by two of the 
ſheriff returned the octo ta las, and not the habeas corpora, where he ought to have returned all, as 


| here; therefore it was held not ſufficient, and a new ſummons wich now omittas was awvarded. Per 
Cur, quod nota. Br, Rctorn de Briefs, pl. 32. cucs 8 H. 4. 16. 


3. Præcipe quod reddat ; the ſheriff was amerced, becauſe he 
returned quod mandavit ballivo libertatis de D. who took pledges, 
and made — 3 for the ſheriff himſelf ought to have taken 
the pledges de proſequendo, though he cannot ſerve the ſummons ; 
for firſt he ſhall take pledges, and then he ſhall make his mandavit 
to the bailiff, &c. by which ficut alias was awarded. And fo * 

| wWri 


o tales; and becauſe the 


K ( Yin, 


they Bad 19 fi 


Return 5 "3; 195% ; 


writ ſerved by parcels. Br. Retorn de Briefs, pl. 61. cites 

14 H. 6. 3. | IG. 2 
4. It ſeems, that where the e is of land, part guildable, and Br. Ejec- 

part franchiſe, the pannel ſhall be returned part by the jberiff, and — -vr—h 

Part by the batliff of the franchiſe, and they may join, and the S. P. cucs 

diſtreſs (may be] by the ſheriff only, if the bailiff be remiſs. Br. 7 Hot ors 

Retorn de Briefs, pl. 50. cites 19 H. 6. 48 & 57. By — 


Tir whit. 
(O) Return of Sheriff. * Averinent againſt it. [ 1961 


LI. 15 a writ be brought againſt J. B. and the ſheriff diſtrains Tel 462. 
T. B. by the name of J. B. he cannot aver againſt the re- geg 


turn to ſave his iſſues, that his name is T. B. where he was diſ- * 
trained by the name of J. B. 19 H. 6. 80. b. Curia.) E 
When [ne 


ſheriff made a falſe return upon a Wit, an un might be brought againſt him for this falſity, and 
in this ation the ſharitf's return might be traverſed. Jenk. 143. pl. 98.— Aud the reaſon why 
«nr averment did not lie againſt the theritf's return at common law is, that he is a iworn officer to 
whom the law gives credit, Jenk, 143. pl. 98. * ; - 


I. [But] in præcipe guad reddat, at the ſummons returned, de- 
Fendant may ſay that his name is T. B. and that he was ſummoned 
by the name of J. B. becauſe otherwiſe he ſhall loſe the land by 
default. 19 H. 6. 80. b. „ | 

(3. If the ſheriff returns a man ot!mwed of felony, he may aver Jenk. 122. 


- . 7 1. 47. cites 
againſt this return, that he came at the 5th county, and tendered B 47 


ſarety, and fo was not outl-wed; for this is the caſe of life and HowelP's 
. « L 6 &@ +; caſe.— This 

member. 1 E. 3. 24. b.] | eee wh 
nicd to be law. Per Cur. 12 Mod. 424. Mich. 22 W. g. in cafe of Mote v. Watts. Upon an 
inditment of felony againſt A. if the therift returns A. outlatord, A. may aver againlt this return, 
that he ſurrendered himfpelf at the exigent. Took. 94. pl. 82.— 122. pl. 47. 7 

But he who is entlawed hall not have averment ht be was procdaimed 3 or 4 times only, but 
ſhall have his action againſt he ſheriff. Br. Action fur le Cafe, pl. 123. cites 10 H. 7. 23. 
Per Keble.———Br. Aver ment contra, &c. pl. 65. cites S. C. Fe 


| 


4. Jenk. 121. pl. 45. ſays, that the ſtatute of ais ſaper chartas, — * 1 8 
8 iver 
cap. 15. gives averment u affiſe not attached by 1 5 days. bt e 
that before the ſtature of articuli ſuper chartas, a man ſhould not ſay in precipe quod reddat, aon 
ſummonitus fuit ſecundum legem terre. But Brook ſays quæ re inde; for it ſeems that there is not 
any ſuch matter ln the ature of aruculi ſuper chartas. Br. Averment contra, &c. pl. 17. cites 
5 E. 4+ 80. $4 | c : | ; 


5. 1 E. 3. ond. 4. gives e againſt falſe return of judgment See Falſe 


Judgment 


eut of the county or court baron. Gy 


record there, and the party averred the contrary, and ; B26 1p 


had ficut alias; quod nota, Br. Averment, pl. 35. cites 13 E. 3. cites 1s) . 


. ? Fitzh. Re 
and Fitzh. Reſponder 80. . 80. 


7. Jenk. 121; pl. 45. ſays, That where the tenant vouches, and 8 
the ſheriff returns the vouchee ſummoned where he is dead, or that there G p. 404 
Vor. XX. Q | is where the 


6. In ＋ the ſheriff returned, that the ſurtors ſaid that Br. Aver- 


4 „ 


n 
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ſheriff i, is no fuch perſen, the ſtatute 14 E. 3. 18. gives an averment againſt 


„ ſuch return. 
returns the texant dead, by the equity of the ſaid ſtatute the demandant may aver ht /ife. Jenk. 


122. pl. 47.———S$, FP. Jenk. 143- pl. 
ant ſhall have an alias lummonczs. Jerk. 94. 8. 

In precipe quod reddat it is admitted, that when the herif returns that the vouc bee is dead, the 
tenant may 2 that be is alive, contrary to the return of the iff; but per Finch, if the ſheriff re- 
turns bim dead again at the cut alias, the ſheriff ſhall not have theut alias again by teſtatum eſt. 
Br, Averment contra, &c. pl. 5. cites 40 E. 3. 36.— If the ſheritt returns the vouchee dead, the 
demandant or tenant may aver the life of the tenant [ vouchee] the one for his action to proceed, and 
the other to have the warranty; per Danby Ch. J. but Choke contra, and that to have zlias is not 
inconvenient. Br. Averment contra, &c. pl. 18. cites 3 E. 4. 40.——8. P. Br. Avcrment 
contra, &c. pl. 31. cites 20 E. 4. 11. e 155 S 

If the ſheriff returns upon cape that the defendant it dead, the plaintiff may aver, contrary to the 


return of the Serif that be is alive. But it was ſaid the ſame fol. in ven. fac, that the ſtatute docs 


not aid to have averment of life, but where the ſherift returns the vouchee dead; therctore quare 
of the averment. Br. Averment, pl. 34. citcs 20 E. 4. 11. : | | 


[ 197 J 8. The ſheriff returned that he had made execution in value to the 


deucher, and the vouchee averred the contrary, and prayed ficut 
alias, and had it. Br. Averment contra, &c. pl. 37. cites 20 E. 3. 

| Fitzh. Recovery in Value 4. 
If the ſhe- . Proceſs iſſued againſt the biſhop to diſincumber the church, 


riff returns the ſheriff returned iſſues, and the Party took averment, that 


2 he might have returned greater iſſues, and had the averment, and writ 
ee the juſtices of aſſiſe to inquire thereof, Br. Averment, pl. 53. 
averm ” ; a | 7 3-6 1 * 

egainſt him Cites 21 E. 3. 30. | B 4 | 
thereof, and recover his damages. Br. Averment, pl. 12. cites 8 H. 6. 12. Per June ]J.—S. P. 
Per Paſton. Br. Amercement, pl. 27. cites 19 H. 6. 8. | 


The ſheriff rerurned 20d. in iſſuer, and the plaintiff averred, that between the teſſe and the return the 


Serif might have returned 1001. in ilſucs, by which it was ſent to the juſtices of aſſiſc to take the 
aveament, Br. Averment, pl. 2. cites 20 H. 6. 25. | 3 | 


Br. Aver- 10. In pracipe quod reddat the ſheriff returned the firſt day, that 
e Se. gl. the defendant is nt tenant, and that nihil habet, and this notwith- 
42 cites 25 ſtanding, upon te/tatum of the demandant that he was tenant, ſummons 


£.3-39-5-C- in terra petita was awarded. Br. Sommons in Terra, pl. 23. 


Foes we o Cites 25 E. 3. and Fitzh. Return de Viſcont 97. 


ice tellatum of the demandant contrary to the return of the ſheriff accepted. - N 
| | 11. Treſpaſs againſi the abbot and his commaign, the Heri returned 
I ies upon Spe and the abbat came and aid that the ether is act his 
commogn, and prayed to be diſcharged of the iſſues, and a good 


plea, and the other compelled to anſwer thereto, &c. Br. Aver- 


ment contra, &c. pl. 38. cites 33 E. 3. and Fitzh. Iſſues 3. 
12. One fued certificate out of a ſtatute merchant, and capias 10 


take his body and to extend the land, and the ſheriff returned that he 


had extcnded the land and delivered it to the plaintiff, and that the bady 
is not found; and the conuſee came, and faid that the lands are 
extended too high, and prayed that they be delivered to the extendors 
according to the ſtatute of Acton | 
per Cur, becauſe the ſheriff had returned that the conuſee had 


taken them, and alſo he came in another term. Br, Statute Mer- 
13. Tirwigte 


chant, pl. 2. cites 44 E. 3. 2. 


S. P. And upon ſuch averment the de- 


rnel, and could not have it; 


my OO nuESS 


8 
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13. Tirwight came to the bar, and /hewed how upon capias the BB 
foeriff of York had ſent his precept to the bailiff of the liberty of the 
iſhop of E. who ſent to the ſheriff the ws of the defendant, which 

ſheriff had returned non inventus, by which he tendered averment 7 

contrary to the return, &c. and it was not ſuffered ; for no aver- oF 

ment was contrary to the return of the ſheriff at common law, 3 
per Thirn. and the /latute- gives no averment but upon petit iſſues re- 
turned, quod nota, Br. Averment contra, &. pl. 7. cites 2 H. 


4. 15. | 
14. Honune replegiando; the ſheriff returned that he ſent to the bailiff S. P. But 
F the franchiſe 75. where the 7 * — 2 who — 2 the 
no anſwer : the plaintiff came and ſaid, that the baihff by his warrant returned 
had delivered him, and ſo he was now at large, and prayed proceſs tha: he is at 
againſt him, who took him. And per Cur. we do not know if he 3 11 5 
be the ſame perſon without the return of the ſheriff, and ſo denied attachment 
his prayer, and non omittas iſſued to the ſheriff, Br. Averment — hg 


contra, &c. pl. 39. cites 11 Hf. 4.7. Br. Rees, 
| cites 11 H. 4 7. pl. 174 


15. In detinue it was ſaid by Thirn. That where deed is deli. Br. Condi- 
wered to A. upon condition if B. upon reaſonable warning levies a fi cn H. &. 
of certain lands, &c. to C. That it /hall be delivered to the obligor, and 
the garni/hee in detinue of his writing ſaid, that he did not levy the 
fine according to the form of the condition, and B. ſaid that he was not 
warned, and C. ſaid that he ſued writ of covenant to levy the fone, and 


ior the ſummons is not the TIE of the party, quod nota. 
Br. Averment contra, &c. pl. 


when he came in ward of the ſheriff, and had day given over, at which be Nall lay 


day he made default, and 7215 /Jued, and returned that he had nothing, ibis con- 
and capias iſſued again returnable, &c. at which day he came and pleaded, n 8 
judgment # again this record he ſhall ſay, tout temps priſt. And the ſheriff 

r Hill and Hank. the return of the ſheriff is no eſtoppel ; but _ to be 
Thirn. contra & adjournatuz. And much default was ſaid to be in pr wee 
the defendant, becauſe he appeared, and had day over, and made oer in con- 
default, and after came again, ſo that it cannot be that he has been __ 
always ready, &c. And per Norton he ought to plead this tender A * 
at D. according to the reſervation, quzre inde. And fo per Hill '4zmage: f 
and Hank. clearly he ſhall not be eſtopped; for it may be that he be was nt 
| „ attached, or diftrained * the return ; "9: 


was never 
dat Thirn. contra, and that if — * 
£65 N 2 


Return. 


of 22 "I ſheriff. © Br. Tout temps, &c. pl. 12. cites 
11 H. 4. 66. . | 5 
17. Sare facias upon recognizance againſt F. abbot of D. the fher: 

returned F. abbot warned, and R. abbot of D. came and ſaid, that 
as abbot, and F. was depoſed before the writ purchaſed, et non allo- 
catur; for J. is warned by the return of the ſheriff, and if R. be 
abbot he ſhall not be bound by the judgment. Br. Averment 
contra, &c, -pl. 24. cites 2 H. 6. 5. 
Br. Aver- 18. If the ſheriff returns that the Jummoners and vciors are dead, 
"3 THA%Y the plaintiff ſhall not have averment, quzre hoc. Br. Diſceig, 
8 C. pl. 5. cites 33 H. 6. 9. | | 

ut ia ; | 
guere If be may * the ſummoners and weiors were F. S. and F. N. and of D. that thoſe who 


J. N. % S. For this ſtands with and is not merely contrary. Quære, for 


appear are FJ. S an 

non adjudicatur. It the {heriff returns ſummoners and veiors, who appear, the plainift /ba// 
rat ſay, that theſe who appear are not the fummoners and weiors but others of rhe ſame name contiary 
to the return of the theritf ; by the opinion of all the Court in Cam, Scac. Br. Averment contra, 


&c. pl. 39. cites 3 E. 3. 6. 


* 


19. Præcipe quod reddat the ſheriff returned mandavi ballivo lil er- 
. tatts 2 Eborum qui habet plenum return.“ omnium brevium, 
Kc. qui mibi refpondit quad ſium. Laken ſaid, the land is in the fran- 
chiſe D. and nat in this franchiſe, &c. And per Priſot you ſhall 
not have the plea; for none can take iſſue with you neither the 
demandant nor the ſheriff, and it is rot reaſon that the ſheriff ſhall 
be amerced by iſſue taxen between the demandant and the tenant, 
to which he is a ſtranger, and if there ſhall be iſſue, and it is found 
for the tenant, a new ſummons ſhall iſſue, and the ſheriff ſhall 
return ficut prius; for it may be that the iſſue was falſly found, 
therefore anſwer over; quod nota. Br. Averment contra, &c. 
3. cites 34 H. 6. 3. | | 5 
Ir. Aver- 20. In debt if the ſheriff returns that the defendant is quarts ex- 
tra, Ac. pl. Aus upon exigent, the plaintiff may aver that the defendant is duly 
13.cicess.C. outlawed, and may have certiorari to the coroners to certify it. 
F. * And it ſeems that it Hands with the return of the ſheriff; for he who 
2. is quinto exactus and outlawed is quarto exactus and more. Br. 
the er Averment, pl. 21. cites 36 H. 6. 24. | 
* — who made the certificate were diſcharged from thelr offices before, &c. Brooke makes a 
quære if this ſhall be intended before the judgment of outlatury. or before the making of the certiſcate. 
And fays, it ſeems that the one or other us futhcient, And per Forteſcue this proves that the ſheriff 
is not attaint by the certificate of the cornners; for be who is attaint ſhall not have anſwer aftet- 
Br. Averment contra, &c. pl. 15. cites 36 H. 6. 26. "Pak 
21. Witneſſes ꝛvere returned dead; and the defendant ſaid that they 
were alive, and prayed that the ſheriff be examined, and ſo he was, and 
ſaid, that he nor his under-ſheriff did net return it but ſuch a clerk, b 
+ Which he was ſuffered to amend it, and returned them ſummoned, 
Br. Examination, pl. 34. cites 37 H. 6. 11. 2 
If the ſhe- 22. In ation per ſanal if the ſheriff” returns „ re 
3 in priſana, there the plaintiff may aver his life. Per Littleton and 
turns 2 cepi per Danby this is true; for otherwiſe the writ ſhall abate, and the 
corpus, et '*: «> 5.3 6 plaintiff 


a wee OW 


Return; 199 


plaintiff ſhall loſe his ſuit, Br. Averment contra, &c. pl. 18, cites quod eſt 


3 E. 4. 20 | languidus 

4. 20, | | in priſona, 
there I may come and falſify the return of the ſheriff to ſave my impriſonment. Bac, Elem. 29. 
Jenk. 143. pl. 98. accordingly. | 


"I treſpaſs the /heriff” returned the defendant attached by certain Br. Bille, 


2294s, and at the day the defendant was eſſoigned which was adjudged 17 cited 


and adjourned, and after this the defendant had writ to the ſheriff to 
redelroer the attachment, and the fheriff returned that he had made deltyer- 
ance; and the defendant prays alias, alleging that he had not made de- 
{rverance. And per Danby Ch. J. you ſhall not have this; for it 
is contrary to the return of the ſheriff, but you may have bill upon 
the caſe againſt the ſheriff upon his account. Br. Averment con- 
tra, &c. pl. 18. cites 3 E. 4. 20. | | 
24. In dawer, if the demandant recovers, and the foerif returns exe- 

ecution of the third part, the demandant ſhall nat ſay that be has nat 
/crued the writ ; for it is contrary to the return of the ſheriff; 


per Pygot. Br. Averment contra, &c. pl. 18. cites 3 E. 4. 20. 
25. A man ſhall not have averment againſt the return of the S. P. Bue 


ſheriff 1 the ſame action in which the return is made, but in another = of -— - Ou | 
; fande with, 


&c,——As in aſſiſe, he may ſay * nat attached by 1,5 days, but ſhall not ſay not attached only. So 
in præcipe quod reddat, he may lay, that he was not ſummoned ſecundum legem terre, but ſhall not 
fay, not ſummoned only; for this is merely contrary, and the other ſtands with, &c. And where 
the ſheriff returns execution made, the other ſhall not ſay, that he did not make execution in this 
action; but in ation uparn the caſe for this return, he may have the averment ; note the diſference. 
Br, Averment contra, &c. pl. 19. cites 3 E. 4. 1,———5. P. Dalt. Sher. 291. cap. 42. cites 
5E. 4.2. S. P. Nor where the ſheriff returns reſcous, non eſt inventns, &c. A man ſhalt 
not ſay, that the party was found within the bailiwick of the ſheriff, or that he was not reſcued. 
Br. Averment contra, &c. pl, 16. cites 7 H. 7. 4. [but no mention is made of its being in the ſame 


action. 
* For there he conſeſſes that he was attached or ſummoned, but not in due form, &c. Br. Aver- 


ment contra. &c. pl, 28. cites 3 E. 4. 20.— 8. P. Jenk. 143. pl. 98. 


26. Debt againſt the bailiffs of a franchiſe, inaſinueh as J. 8. 3 


was condemned to the plaintiff, and he had capras ad fatisfac. to the , S. G. 
ſberiff, who returned that he had ſent precept to the batliffs of the ſaid 
franchiſe to take him, by which they took him, and after ſuffered him to 
cſcape, of which the plaintiff has brought this action. Laken ſaid, 


there was no ſuch warrant directed to the bailiffs, priſt. And per Lit- 


tleton, you ſhall not have this anſwer; for it is contrary to the 
return of the ſheriff; but Choke and Danby ſaid yes, in another 


ation, but not in this ſame action in which the return is: quod nota. - | 
200]? 


Br. Averment contra, &c. pl. 19. cites 5 E. 4. 1. 2 
. Dr. 


10 the ſheriff as ſummoners in 
27. Where tus appear by return of os or 


præcipe quod reddat, in which the plainiff lo/? by default, the defen- 25 cles g E. 


dant, who recovered, Shall not ſay that thoſe who appeared are F. N. 4.40.54. — 
| the younger, and that he who made the ſummons was J. N. the elder, * Hey s 


nor ſuch like; for it is contrary to the return of the ſheriff, and Aid, 51 


does [not] ſtand with it, and the averment was ouſted. Br. 42 cirs; \ 


ite * &+ o SE: 4 
Averment contra, &c. pl. 17. cites 5 E. 4. 80 | 12 
agreed that where * ſuitors in writ of falſe judgment appear by return of the ſheriff, or the h 


jurors in attaint,} or redifſriſin, or the witneſs of a deed, or infant comes by return of ihe venite facts 


do be viewed, or vouchce.comes in præcipe quod reddat by return of the ſheriff, there the _ 
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ſhall not aver, that this is another perſon of the ſame name, and not him who was fuitor, juror, &e. 
Nor where 2 juror impannelled comes to be ſworn, the party ſhall not ſay, that he who appeared 
was another of the ſame name; for then, when another comes, he may ſay ſimiliter; and fo in inf 
nitum which ſball be inconvenient. Br. Averment contra, &c. pl. 19. Cites 5 E. 4. 8. ö— 
Zr. Diſceit, pl. 25. cites 5 E. 4. 40. and 54. S. P. 
S. P. By the opinion of all the Court in Cam. Scacc. Contra Moyle, and ſhewed thereof pre- 
cedents, and it ſeems, chat it ſtands with, &. Br. Averment contra, &c. pl. 2g. cites 5 E. 4. 6. 
But lenk. 122. pl. 46. cites 5 E. 4. 93. is, that where A. recovers againſt B. in a pracipe quod 
reddat by default; and a writ of diſceit is brought, and the ſheriff for ſummonets returns C. and D. 
de Dale, yeomen, ſummonitores, the tenant ſhall have an averment againſt this return, that there are 
in Dale, yeomen, two C's axd D's, and that C. and D. named in the ſheriff's return to be ſum- 
moners, are the elder, and other C. aud D. the younger, by which the ſheriff has returned the ſaid 
falſe ſummons to be made. | | | 


But if they 28. And by fome, if the ſheriff rcturm, upon capias, ctpi corpus, 
p + nr oy any and afterwards A. and B. make reſcous, the re/cous ſhall not be traverſed 
other proceſs pon the ſame return. Br. Averment contra, &c. pl. 17. cites 5 E. 
awarded 's | | 
a the rg 3 | 
. the reſeous ; note the difference; for there be comes for the ſame purpoſe 
40 anſwer to it. "ag 

D. 212. pl. 36. Paſch. 4 Elis. Anon. ſays, it ſeems that a return of reſcous may be traverſed, 
and cites Lib. Intrat. 58. but that there it appears, that the reſcuers rendered themſelves in Court, 
and were committed to the Fleet at the requeſt of one that ſued for the king, and there in ward they 
traverſed the reſcous, viz. not guilty, per patriam, and the other e contra ; and thereupon he was 
bailed. The ſheriff, upon a capias, returned cepi corpus & iltud deliberavit to the conſtable of 


the caſtle of S. in the ſame county, and that an abbot came vi & armis, and reſcued him out of his 


ward, &c. Upon this return, 2 capias was awarded againſt the abbot, who came b mainpriſe 
upon fupcrſedeas out of Chancery, and pleaded not guilty, and was received to traverie, notwith- 
Kanding the return of the ſheriff, and mage attorney, inaſmuch as be came gratis cut of ward. D. 
212. pl. 36. cues Mich. 23 R. 2. but adds a nota, that the ſheriff had charged himſelf by this re- 
turn, per Curiam, inaſmuch as he once had the body, &c.— And it is ſaid, D. 218. b. That the 
word {convifed } im the ſtatute W. 2. cap. 40. {29} proves that they may have a traverſe, &c. 
according to the 13 E. 4. Rot. 3. inter placita regis per Dominum Catlyn, where the defendant, 
acquitted by nif prius, went fine die, and quzre Hill. 5 H. 8. in uno vel altero Bauco # travers 
to 2 reſcous returned, received and allowed. | 

* This caſe is in Kelw. 165. b. pl. 1. Hill. 5 H. 8. That the ſheriff of D. returned a reſcous upon 
a capias in treſpaſs again the detendant, ww others that were ſtrangers to the ſuit, whereupon it 
was prayed, that the reſczers might put in pledges for theit fines by #ttorney; and the opinion of 
the whole Court was, that they ſhould not be received, but muff firft render themſelves to priſon, and 
then put in pledges ; and the next day 4 tendered travers by aticrney, and were received, and it 
was leid, that they ſhould not be received to tender travers by auorncy, in caſe 2 cepi corpus had 
been returned againſt them; quod nota, &c. . 

The cafe in Dycr ſupra, and the caſe of 13 E. 4. Rot. 3. were cited in the caſe of Lady Russ T 
end Wood. (ro. E. 781. pl. 16. Mich. 42 & 43 Eliz. H. R. and ſaid, that in C. B. it is uſus) to 


admit a traverſe in ſuch cafes. But the clerks ſaid, that the courſe of this Court has always been to 


rejett ſuch traverſes, and that the precedent of 19 Ed. 4. which is cited, could not be found 
wherefore Popham, avd the Court commanded, that precedems ſhould be ſearched, whether a 
traverſe had been admitted in ſuch caſe; and if it could not be found before theſe times to have 
been admitted, then it ſhould not be allowed. Wherefore, &c. 

In a writ of 2 againſt the defendant the ſheriff returncd à reſcour; and it ap ing upon 
affidavit, that there was probable cauſe to induce the Court 12 believe the return to be falſe, the Court 
was moved io diſcharge the attachment, but refuſed, the ſheriff being an officer of great truſt in 
Execuiion of the proceſs of the Court. And though they could ſhew precedents of traverſes entered, 
and trycd and allowed; yet all the Court was of opinion, contra; but afterwards they reſplted the 
attachment for 14 days, that the parties might appear in the mean time, they living in Yorkſhire; 
and that then they might traverſe at their peril, or do otherwiſe, as they ſhould be adviſed. But 
all the judges were of opinion, that their ſubmitting to a fine world not conclude them from bringing 
ation againfs the ſberi 4 bis return was falſe. 2 Jo. 39. Caſes in C. B. Fawcet v. Catton. 

it appears by Dyer . . . . tbat ſuch return was allowed in C. B. to be traverſed, yet it 
had not practiſed of late. 2 Vent. 175. in a note there, # W. & M. C. B. Anon. | 

Eyres moved that he might traverſe the Geri 's return of a reſcous ; but it was denied by Holt 
Ch. J. who ſaid, be had indeed known it allowed in one caſe; but there are many authorities, and 
Queen v. How & al. 


R 


29 The ſheriff returned quod mandavi hallo libertatis de N. &c. 
7 


reſponclit, that at another time the defendant was committed to ward 
by auditors upon arrears of account, and the bailiff brought in his body, 
and the defendant ſaid, that n» ſuch account ; and he ſhall have the 
plea, per Cur. notwithſtanding the return of the ſheriff; for his [ 201 } 
return ſhall conclude no man, Br. Averment contra, &c. pl. 22. 
cites '7FE , : 
30. The plaintiff in libertate probanda had proceſs of contempt gr. viilein. 
2 the ſheriff upon his ſurmiſe, and contrary to the return of ge, pl. 5+ 
the ſheriff; quære the reaſon, and it ſeems to be in favorem liber- — a 


tatis. Br. Surmiſe, pl. 7. cites 18 E. 4. 6. Averment 
FEE contra, &c. pl. 23. cites S. C. 


31. In rediſſeiſin the ſheriff is judge and officer of record, and As which 
in writ of inquiry of waſt, and therefore if he returns that he came l 
to the land, the other cannot aſſign for error, that he did not come does as mi- 


to the land according to his return; for he cannot contradict the 44 
- | 


record, Br, Otfice and Officer, pl. 42. cites 7 H. 7. 4. far 
againſt, but net againf as done judicially, and by one as judge; per Popham. Cro. J. 12. Paſch. 
1 Jac. B. R. Arundell v. Atundell. 


32. Where the ſheriff returns guad averia elongata ſunt, and gut Brooke 
after, upon the withernam, the party appears, the defendant may makes a % 
claim property _ avowry, and yet the ſheriff returned quod J*' 4 
averia clongata ſunt ; per Pizot, And per Brian Ch. J. this is return in re- 
true; for it is not contrary to the return of the ſheriff, Br, Aver- p/cvin quod 


at ria elon- 


ment, pl. 34. cites 20 E. 4. 11. 8 gala ſunt; if 
the - ron a ſhall ſay, that they are dead in pound overt, Br. Averment contra, &c. pl. 31. cites 
20 KE. 4. 11. | 


33. A man cannot take averment contrary to the return of the —_— the 
1 ity 


ſheriff nor biſhop ; for they are only officers of the court, and have no i ati re- 
day in court to anſwer the party, nor the Court cannot compel them to covered by 


x 3 : : 1 title of grant 
anſiuer without original againſt them to give them day in court; quod © che ele 


nota, per Cur. Br. Averment contra, &c. pl. 14. cites 2: H. 7. 8. preſenta- 
tion, and had writ /o the bifbop, who returned that the preſentee of the diflurber had reſigned, and 
another is in; and the plaintiff was not permitted 10 have the averment that he had not ichgned, 
but bad quare non admiſit againſt the biſhop ; for the biſhop or ſheriff, who makes return as officer, 
bave no day in Court; therefore averment, or iſſue cannot be taken againſt them. Br. Averment, 
pl. 23. cites 21 H. . 8. Br. Quare non Admiſit, pl. 2. cites S. C. Br, Iſſues 
Joincs, pl. 77. cucs S. C. 


234. If the ſheriff makes a ſale upon a fieri facias, and averment 
does not lie that he ſold the goods for a ſmall value; for he is a 
ſworn officer, and a public miniſter, and fo differs from the caſe of 
an executor. Jenk. 189. pl. 89. cites Keylw. 64. | 

35. The ſtatute 14 F. ; 18. helps, where upon the ſheriff's 


return, land or the iſſues of land are to be left, or the body impri- 
ſoned ; or although the writ be not returned at all; for the party 
has day in court upon the roll, and the defendant may appear, and 
aver againſt it, Jenk. 143. pl. 98, 4 
36. If the ſheriff makes a falſe return that I am ſummoned, _ 5 
whergby I hſe my land; r of the inconyenience of draw- 199-98... 
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| but that he did not attzch them becauſe ey did not reſiſt 
return the writ being filed in B. R. the de 


201 Return. 


ing all things to incertainty and delay, if the ſheriff's return ſhould 
not be credited, I am excluded of my averment againſt it, and am 
We 5 . action of deceit againſt the ſheriff and ſummoners. 
. Elem. 29. | | 
| 37. Ita — be by writ, although it be wnegual, it may not 
be avoided by averment, for ſuch averment againſt the return of a 
ſheriff ſhall not be good. Heath's Max. 41. cites Co. Litt. 171. 
But if it be 38. No averment will lie againſt ſuch a return as is definitive to 
ſuch ase vet the trial of the: thing returned; as the return of a * »pon his 
a; upon @ its, the return of the mayor, ald:rmen and ſheriffs of London upon 
reſeour, or a writ of * habeas corpus ſent to them, and the like. Heath's Max. 
eee. 348. 177. 


there an 
averment and a trial upon it may lie. Heath's Max. 39: 


202 ]* | | EE. 
b Aver- 40. In an appeal of death the 2 Ch. Juſtices inelined, that the 
ment Is in defendant might have traverſed the return of the ſheriff in favorem 


favorem vi- 


tz gie vite. D. 248. b. 249. a. Hill. 18 Eliz. pl. 14. Howell v. 


the ſherift's Forteſcue. 
return. 


Jeuk. 143- pl. 98.—8. P. Heath's Max, 39. 


Cro.E i 41. Error upon recovery in writ of dower, becaufe the tenant 
pl. 14 Hill. was not ſummoned by 15 days, nor proclamation made at the church- 
* 12 4 door, according to the ſtatute of 31 Eliz. cap. 3. but becauſe the 
name of ſheriff had returned him ſummoned and proclained, the Court 
Corr * adjudged accordingly, and left the tenant to take his remedy again(? 
Moden. the ſheriff. Mo. 340 pl. 467. Trin. 35 Eliz. Corbet v. Marth. 


the Court 
upon motion doubted thereof, But Ibid, 397. Trin. 37 Eliz. B. R. the judgment was affirmed 


by all the other juſtices. Com s Gawdy. But Popham and Fenner conceived, that the party here 


might have a writ of deceit if the proclamation or ſummons were not made according to the ſta, 
tute ; for then he is not ſummoned according to law: but Clench and Gawdy e contra, becauſe it 
i good ſummons by the ſumones upon the land. GColdſb. 128. pl. 22. S. C. accordingly. 


Ibid. ſays, 42. Upon a vi laica amovenda the ſheriff returned, non mvent 


prone vim laicam neque armatam potentiam; but it appearing to the 


in 35 Ei. Court of B. R. upon affidavit, that the perſon was turned out of 


2 v. palſeſſian, a writ of reſtitution was awarded. Mo. 462. pl. 649. 
Laaviziaica Hill. 39 Eliz. Roberts v. Agmondeſham. 
a movenda the (<1 iff returned, that he ſound x perſons by name keeping the poſſ-r Hon with force, 
Min. but fled and departed ; upon which 
fendant made affidavit, that the ſheriff removed him 
with force and put the plz ni ft in poſſeſſion by colour of the Wit, and therefore prayed * reftitu- 
tion, which the Court denied, but ordered the writ and return to be filed there, and the plaintiff to, 
more in Chacce: y for rehitution „pon the aftidovit ; which was done, and reſlitution was awarded 
to the defendznt. "to. 782. pl. 1083. Tin 4 Jac. in Canc. in the cafe of BIA Uv. Sw1TH, citcs it 
as of the {ame term. between Binkeld and Becles.—* Sec Reſtitution (K] Wiikinſon's caſe. 


43. Upona ſcire facias upon a recognizance againſt the heirs and 


tertera:ts of 1. the ſheriff returned C. tertenant of the manor of A. 
and ſummone, wb: appeared and pleaded jointenancy with two others 
in abaternent, It was argued, that this plea is nat contrary to the 
return of the writ, but conſiſts with it; for the plea admits that C. 
was tenant, but not ſole tenant, and ſhould he not plead it he can 
never have audita querela or contribution againſt the others, in 
caſe his land ſhould be extended; and of this opinion was Ones 
| : ore 


"EY YE 2 


o 


Return. 


before whom this matter was argued in Chancery, and fo the ſcire 
facias was abated ; and this was done upon prayer of the counſel 
of the plaintiff for expedition ſake to have a new writ. Mo. 524, 
pl. 693, Hill. 39 Eliz, Clerk v. Hardwick, | 

44. If the return be a collateral matter, averment may be againſt 
it. Ow. 132. Trin. 43 Eliz. C. B. George Brook's caſe, 
alias Gibſon y. Brook. | 
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45. In * facias againſt the tertenants upon a judgment in debt, 


the ſheriff returned ſcire feci F. B. tenenti unius meſſuagii, &c. 
And the faid 7. B. came and pleaded that he was not tertenant, 
which was againſt the return of the ſheriff. Upon demurrer it 
was adjudged for the plaintiff, that it was not any plea, and that 
the plaintiff might have taken execution at his peril. Cro. E. 872. 
pl. 9. fill. 44 Eliz. C. B. Flud v. Pennington, 

45. Though a man cannot aver againſt the return of the ſheriff, 
yet he may ſay that he who endorſed his name on the writ, &c. was 
not ſheriff; becauſe at common law, till the ſtatute of 12 E. 2. 
cap. 5. no ſheriff nor other officer uſed to put their names to 
the returns; and therefore this querment, that he who made the 
return was not the true officer, is not taken away by the ſtatute, 
but remains as it was at common law, Yelv. 34, Paſch. 1 Jac. 
B. R. in the caſe of Arundell v. Arundell, | 

47. In caſe the plaintiff declared, that H. entered into a recog- 
nizance to him, and that he feat out an elegit, and the defendant 
being eri took an inguiſition upon it, and thereupon the land was 
extended, but he refuſed to deliver it to the plaintiff; but returned, 
that he had delivered it; and the plaintiff averred, that he had not. 
Upon not guilty pleaded, the plaintiff had a verdict; but it was 
moved in arreſt of judgment, that an averment may not be againſt 
the return of the ſherift. To which it was anſwered, that it may in 
another though not in the ſame action. It was agreed to have a new 
trial ; but otherwiſe the Court ſeemed of opinion, that the plaintiff 
ſhould have judgment, Winch, 100. Mich, 32 Jac. C. B. 
Sheis v. Glover, | 


(O. 2) In what Caſes a Man may appear or be re- 
ceived againſt the Return of the Sheriff. 


1T.QCIRE faczas againſt L. B. cuſladem de aula de P. I. in 
; Cambridge, and the ſcholars of the ſame, was brought in 
Norfolk upon recovery of an annuity, and the ſheriff” returned, quod 
ſeire feei pref. L. B. & ſcholaribus, &. And the ſaid L. B. came 


and ſaid, that he was the ſame perſon who was warned as cuftos, and 
aid, that he was not cuſtes the day of the writ, nor ever after, judg- 
ment of the writ; and the iſſue was permitted; but it was in a 

manner gratis. Brooke ſays, et fic vide hoc contrary to the re- 


7 * the ſheriff. Br. Averment contra, &c. pl. 4. cites 34 
H.. 6. 53. | 8 

2. Scire facias upon recovery of annuity, the ſheriff returned, 
nibil habet, nec gu inventus, &c. And per judicium, though the 
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203 Return. 


party has no day in court by garniſhment, yet becauſe it is a mif- 


chief, inaſmuch as the plaintiff may have execution upon the fit 
nibil returned in a ſcire facias upon a recovery, therefore he ſhall 
be received to plead; And the fame law at the capias and exigent. 
Br. Averment contra, &c. pl. 20. cites 8 E. 4. 15. 

3. Annuity againſt a parſon ; the ſheriff returned, quod clericus 
off beneficiatus non habens laicum feadum; and the defendant came 
and would have appeared. And per Littleton, he cannot appear ; 
for the writ is not ſerved againſt him, and no miſchief; for capias 
ſhall not iſſue as here. But per Choke, he ſhall be received as 
here; for the writ is ſerved, though he be not ſummoned ; and 
upon this return proceſs ſhall iſſue to the ordinary to fequeſter the 
profits of the benefice by venire facias clericum. Br. Averment 
contra, &c. pl. 21. cites 11 E. 4. 9. 

4. And in quare impedit and action of waſte returned nihil, he 
ſhall have fuch proceſs as if the return had been fummoneas. But 
contra where it is returned tarde or quod querens nen invenit 
plegios de proſequends ; for there ſhall be a new ſummons awarded, 
and he ſhall be received as well where he is to be vexed in his goods 
as in his body. Per Choke; quod Brian J. conceſſit. Br. Aver- 
ment contra, &c. pl. 21. cites 11 E. 4. 9. 


[ 204 ] (P) Statues relating to Returns. 
14. Coke f. 13 Ed. 1.JPORASMUCH as juſtices, ts whoſe office it 


2 Iuſt. 451. cap. 39. omg? to miniſter juſtice to all, that ſue before. 


are 5 miſ- them, are * many times diſturbed in due execution of their office, for 
chiefs, or that ſheriffs do not return writs original and judicial; and alſo for 
| 2 abo. that they make falſe returns unto the king's writs, | 

of ſhe- 


riffs, recited and provided for; the ſirſt was, that the ſheriff returned not the writs to him directed, 
but embezzied the ſame, and commonly the demandant or plaintiff for default of proof was with- 
out remedy, or eiſe-without the-cfictt of a jult remedy being againſt a ſheriff; for which a remedy 
is provided for by this act in manner enſuing. 

* Apcicntly they had cafties, fortreſſes, and liberties, whereby they refifted the ſheriff in exe- 
euting the king's writs, which creating great inconvenience this ſtatute hindered the ſheriff from 


returning reſcues to the king's writs of execution. The judges conſtrued theſe words to extend 


only to executions, and not to writs on meſne proceſs, and that the ſheriffs were not obli to 


24 the poſſe comitatus where the man Was bailable; for they did not preſume that in caſes 
the 


ing's writ would be diſobeyed. G. Hitt, of C. B. 20, 


Thisbranch Our lord the king lus provided and ordained, that ſuch as of x 
waptakent® the malice of /heriffs ſpall deliver their writs original and judicial 
for it was no in the open county, or in the county where the callection of the king's 
more but money is; and may take of the ſheriff or under-ſberiff, being preſent, 
1 wm 4 bill, wherein the names of the demandants and tenants mentioned in 
no com. the writ ſhall be contained: and at the requeſt of him that delivered 
mandment fhe twrit the ſeal of the ſheriff or under-ſheriff ſhall be put to the bill 
_ — for a teſtimony, and mention ſhall be made of the day of the deliverance 
ceive the writ. And if the AT, or under-ſheriff will not put his ſeal to the 
— 9-4" bill, the witneſs of knights and other credible pero being in pre- 
ber by the * ſence, ſhall be taken, that put their ſeals to ſuch bi 


— 5- [ which ſee after] the ſheriff and undet · ſneriff are commanded, that they ſhall 
TECELVE 


the ſaid writs and make a bill, 2 laſt, 451. "A 


Return. 


80 8 now it is # contempt in the ſheriff or under-ſheriff if he make it not; and in default of = 


them, it ſhall be alſo a contempt in the others appointed to ſeal it, if they refuſe. 2 Inſt. 451, 459. 
In this ſpecial caſe the demandant or plaintiff ſhall have an action 1 121 the Serif for not re- 
trrning the writ, whereas regularly for not returning of a writ, the ſheriff ſhall be amerced guouſque z 
but for a falſe return, or tor embezeling of a writ, an action does lie at the common law againſt 
the ſheriff. 2 Iuſt. 452. | | 
And the cemandant or plaintiff, if he fear the malice (as this att ſpeaks) of the ſheriff, he ma 
eavuſe the ſheriff or under-ſheriff to be called into the court, and deliver the writ to bim of record, 


that he may take the benefit of this ſtatute. 2 Inſt, 452. 


And if the fberiff will not return writs delivered unto him, and It the ger 
complaint thereof be made to the juſtices, a writ judicial ſhall go unto finds d. 
the juſtices aſſigned to take aſſiſes, that they ſpall enquire by ſuch as 455 . 
were preſent at the deliverance of the writ to the ſheriff, if they knew turn the 
of the deliverance, and an inqueſt ſpall be returned: and if it be writ, the 
found by the inqueſt, that the writ was delivered to him, damages f © 
ſhall be awarded to the plaintiff or demandant, _ reſpect to the Jirefed to 
Quality and quantity of the attion, and to the peril that might have bin to make 
come to him by reaſon of the delay that he ſuſtained. 9 


| the writ ; 
quod nota. And this ſeems to be by certiorari. Br. Retorn de Briefs, pl. 74. cites go Aſſ. 36. 
„ eutlawry. * 1 4 uur the bse food 

Bill upon deceit was brought againſt 7 ifF,. where t inti exigent again in 
appeal of maibem, Which was Ar wwe pd the 2 at H. in 2 — 4 niger 
to the ſheriff, and the 51h was outlawed, and the theriff did not return the writ, Hail ſaid, thag. 
the /beriff bailed the writ to J. S. who was robbed of it by one named in the exigent, judgment, &i 
And bccaule it appcared that the wiit was embezzled, and by him named in the exigent, who 
ought ta have been held in ward of the ſheriff; aud becauſe it was not done, therefore it was 
awarded, that the plaintiff recover 101. damages, and the be ſent to priſon till be made fine ts 
the king, and gree to the party. Br. Barre. pl. 67. cites 41 Afl. 12, + 20 

+ 1t the. takes a man by capias, and does not return the writ, the party who was [ 5 ] 
arrelted thai! have writ of tr-/ſpaſe, or of * falſe impriſonment, and the other party Shall have reco- 
very alſo, Br. Treſpaſs, pl. 137. cites 21 H. 6. 5. Per Paſton. | 

. . Per Brian. And per Keble, this is true; for the capias is, ita quod habeas corpus ejus 
hic, Kc. Br. Treſpaſs, pl. £67. cites 3H. 7. 9. 

Where the er ſerves a feeri faclai, and levies the ſum, and does not return the writ, the party 
9 2 have * ation of treſpaſs againſt bim for the levying. Br, Treſpaſs, pl. 211. cites 21 H. 7. 22. 

er Kinyf, Juſtice, 

An attachment was delivered to the Serif to execute, who did nat returx the ſame; and upon 
affidavit of the delivery, a day was given to return the writ upon pain to be amerced gl. Cary's 
Rep. 109. cites 21 & 22 Eliz, Cromptan v. Meredith. So upon affidavit made of the delivery 
of an extent to the ſheriff, which he hath not returned; 2 day was given to the ſheriff to return 
the writ upon pain of 10l. Cary's Rep. 109. cites 21 & 22 Eliz, Hambey v. Wight. 

Caſe was brought for returning a capias utlagatum ; Walmſley and Warburton were of opinion, 
that an action lay not, but that he ſhould be amerced for not returning it, he thereby neglecting 
the queen's command, But per Kingſmill, though the gueen may puniſb him for the contempt, yet 
becauſe the party hath a loſs in not returning the writ, he may have an ation alſo. And the 
Clerks ſaid, there were many precedents that ſuch actions have been brought; wherefore, abſente 
Anderſon, adjornatur, Cro. Eliz. 873. pl. 10. Hill. 44 Eliz. C. B. Clarke's caſe. 

"Twas held by Powell, Powis and Gould aſſenting, (Holt Ch. J. abſent) that the Court of B. R. 
cannot ameree bailiffs of liberties, for not returning ot writs, &c. but the Court can make a rule 
for them to make a return, and for diſobeying that, bring them into cortemp? ; but ſheriffs and all 
that are officers of the Court, the Court can amerce. Lately indeed we did amerce the bailiff of 
Welltminſter ; but that was wrong. 11 Mod. 272. pl. 16. Hill. 8 Ann. B. R. Anon, 

It was moved for a peremptory tule upon a ſheriff to return a writ. The Court ſaid, that there 
appeared ſo manifeſt an oppreſſion in ſherifls, by their not executing the proceſs duly as it ought 
to be, that they had reſolved to grant theſe peremptrory rules with cofts ; accordingly they did fo 
in the preſcat caſe. 2 Barnard Rep. in B. R. 88. Hill 5 Geo. 2, 1731. Anon. | 


And by this mean there ſhall be remedy when the fberiff returns that * ons 
be came too late, whereby he could not execute the king's commandment, n dhe 
ſheriff would return a tarde, which by this purview is prevented; and ſo it is if the writ be deli- 
vered to the ſheriff of record, as has been ſaid. 2 Inſt. 452. 

Writ was returned in B. R. that the plaintiff delivered to the ſberi f by billet w=y to the ſlatute 


of W:/tminfler z cap. 39. and becauſe the ſheriff refuſed do put his ſeal, ethers put their ſeals according 
, 4 I Z L ; * 
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#5, 


of aſliie to cuquire, &c, which was enquired, and found for the plaintiff, to the damage of 50s. 
and it was returned in B. R. and there the plaintiff recovered his damages taxed, &c. Quere ; 
for 2t is only an inqueſt of office; and it was ſaid that the juftices of aſ/iſe might have given judgment 
in pair wpor it; quod noia. Br. Retorn de Briefs, pl. 72. cites 29 All. 58. ——Br. Office & Oſt. 
Pl. 40. cues S. C. ſays that judgment was given for tbe plaintiff to have damages, but not double 
damages; for it is not within the ſtatute, | 


Hide bn the Oftentimes alſo pleas be delayed, by reaſon that the ſheriff returns 
third miſ- that he has commanded the bailiffs of ſome liberty, which * did nothing 


— 4 e therein, and names liberties that never had the return of writs. 
ate uſed by the falſe returns of ſheriffs in making of mandates to feigned liberties, ſuppoſing them 
to have return of writs, where in truth there be no ſuch Jibertics; for redreſs whereof the remedy 
follows. 2 lub. 452. | | 

* This nihil is to be underſtood not only where nothing at all is done, but alſo where the bailiff 
of the liberty makes an inſufficient return, for that is nibil in law, and therefore a non omutas, &c. 
mall be thereupon granted; for, idem cit nihil, isſufhciegter dicere, 2 loft, 453. 


** Albeitii I bereupon our lord the king has ordained, ** that the treaſurer 
be free and barons of the Exchequer, ſhall deliver to the juſtices, in a roll, + 


= all the liberties in all ſpires that have return of writs. 
fach a man hat return of writs, yet is ret that thin the purview of this act, for that the record of 
the court of Exchequer is only preſeribed by this act; and therefore a certiorari may be awarded out 
of the Chancery to the Exchequer 72 the treaſurer, that be bring in the roll of the liberties in his hand 
to the juſtices, before whom the return is made. 2 Int. 452, 

+ This muſt be underſtood of a bailiff of a franchiſe or ſeigniory, which have return if writs, 
and not to a bailift created 7tizerart, (for example) in the county of S. and to have return of all 
wri:s, and execution of the ſame by the kings letters patents; for ſuch a grant is void; for in 
ellett it tekes away the othee of the ſheriff; and therefore where ſuch a return was made upon a 


mandate to ſuch a new-found bailiff, the Court was in purpoſe to have puniſhed the ſheriff by 


this branch of this act, tanquam exhætredatorem domini regis. 2 Inſt. 452. 


[ 206 And if the ſheriff anſwer that he has made return to @ bailiff of 
® Becauſe another liberty than is contained in the ſaid roll, * the ſheriff ball 
be feines be forthwith t puniſhed as à diſberitar of our lord the king and his. 
franchiſe ton. 

#2ainit the king, to the diſheriſon of the king and of his crown, foraſmuch ag yo man cag, have 


fuch a liberty or franchiſe but from the crown. 2 Inſt. 452. 
T This puniſhment ſhall be by ranſom and impriſonment. 2 Inſt. 452. 


Here is the And if peradventure he return that he has delivered the writ to a 
4h mit, baihff of ſome liberty that indeed has return, the ſheriff ſhall be com- 


bi 2 manded that he will nat ſpare for the foreſaid liberty, but ſhall execute 


was indeed the Hing's precepts, and * that he da the bailiffs ta wit, to whom he 
— vr a returned the writ, that they be ready at a day contained in the writ, to 
PE 1 3a anſwer why they did not execute the king's precept. Aud if they were. 
return of at the day, and acquit AA ap that na return was made to them, 
with, yet the ſheriff ſhall be forthwith condemned to the lord of the "rap liberty, 
mandate to And likewiſe to the party grieved by the delay, for ta render damages. 
him would do nothing: remedy is hereby provided that it ſhall be commanded to the ſheritf, 
und non omittat, &c. quin exequatur præceptum Domini regis; &c. #s Inſt. 453. 

This branch concerning the nan cmittas, is in confirmance of the * common law; and therefore 
Bratton, who wrote before this ſtatute, treating of this matter, lays, et quo caſu cum ballivi nihil. 
inde fecerint, propter defectum eorum, præcipictur vicecomiti, quod non omitterct propter hiber- 


eatem talem, quin, &c. & Inſt, 453.——* Theſc liberties being erected by grant from the crown, 


unleſs they have been allowed in Eyre when ſuch grants have been ſhewn; they cannot be pre- 
ſ:ribed for; ii is true the ron omittas is mentioned by Bratton and Fleta, which makes Lord Coke 
ſuppoſe it was at common law; but it is to be obſerved that there were ſyſtems of law, which, uk 
Briton and Glanvill, were 8 by Edward the 1lt. and compoſed of ſuch cuſtoms as ha 
beep uſed, and like wiſe of ſych laws 2s he intended ; but theſe of them that related to baronage, 
— : : : . ac BY, Ss + 3 4 ws - > + S% 4 4 was 


te the fatute, and the Seri returned the writ tarde, and the plaintiff prayed writ te the juſtices 


return great, an 


Return. 4206 


were generally enafted by the 1ſt ſtatutes made by their own conſent; therefore after this ſtatute, 
if the ſheriff entered into the franchiſe without a non omittas, he was ſubject to an action, but the 
execution was good, becauſe he had an ge, to levy the money on the goods wherever they 
were found within the county; for erecting the franchiſe did not exclude it from the king's 8 
ſent to the ſheriff of that county; but the fee- farms being payable to the king, if they were not 
paid in by the bailiffs at the Exchequer, proceſs went out to levy them, which would have been 
improper, if ſuch lranchiſe had been excmpt from the county: hence the notion came, that the 
Fing's proceſs Wes a nen vmiltas of conrſe, becanſe the King was to levy his fee-farm from the 
baillwick; and vn the writs at the ſuit of common perſon, it is good, the fherift being liable to 
an ation, which is on the rule quod fi-ri non debet, ſactum valet, the money is well levied, though 
the ſheriff is ſubject to make the lord amends for entering his liberty; but when there is a non 


omittas propter aliquam libertatem, there by this ftatute he is to enter the franchiſe, G. Hiſt, of 


C. B. 22, 23. | ; : | 
+ This ſecms to be added by this branch to the common law. 2 Inſt. 453. 


And if the bailiffs come not in at the day, or do come, and do not After the 


ecquit themſelves in manner aforeſaid in every judicial rin} long Ta 


as the plea hangeth, the ſberi f jhall be commanded that he ſhall not (whole pri- 

Bert Ye. „ vate jurii- 
ſpare the liberty, Cc | : Jas — 98 
were then retrenched, as inconvenient to the Normans) to maintain their authority within their 
ncighbourhood, purchaſed the bail:wicks of the hundreds, ſometimes for years, for life, in fee, at 
a certain rate in fee farm; and for this they had the Court-Leets, the aſliſes of bread and beer, 
and the amerciaments, {viz.) the fines for the breach of any of the articles properly examinable 
in the leet; and they likewiſe had the return of the writs; fo that the lord appointed his bailiff to 
execute the king's writ within his franchiſe, and though the ſheriff, who is the ordinary bailiff of 
the crown, could not enter the fame, which was a great obſtruction to th blick juſtice, to te- 
medy this, Weltm. 2 cap. 29. enacts, that if ſuch bailiffs give no anſwer to the ſheriff, the Court, 
ſhould grant a ſpecial warrant with a non omittas, which authoriſed the ſheriff to enter the tren- 
chiſe, by whick it appears that the king's bailiff was to anſwer the ſum due from the franchilc, 
yet they were bailiffs to the ſheriff, to anſwer the king's proceſs ſent from him to them, G. Hitt. 


- of C. B. 24, 22. 


Many times all ſheriffs make * falſe returns, as touching theſe This is the” 
articles quod de exitibus, &c. returmng ſometime, and lying, that 5th miſe . 


there be no Ws eee that there are ſmall iſſues, when they may OO: 


ſometimes do make mention of no iſſues : wherefore would re. 
it is ordained and agreed, that if the vlaintiff demand oyer of the 2 
7 | g {mail Ii cs 
ſheriff's return, it ſhall be granted him. . 1 
caſe, by the common law the plaintiff could not have an averment againſt the return of the ſheriff; 
for the g ſheriff is but an officer to the Court, and has no day in Court to anſwer to the party; but 
this is remedied in this caſe by this branch. 2 Inlt. 453. f 
This branch mentioning ſheriffs, extended nat to the bailiffs of liberties, which is holden by 
the ſtatute of 1 E. 3. 2 Inſt. 453. 7 


8 | ON Re FOR, 207 
And if he offer to aver, that the ſheriff might have returned greater 7 Wh 


Mes unto the king, he ſhall have a * writ judicial unto juſtices It was ſaid 


aſſigned to take afſiſes, that they ſhall inguire in preſence of the ſheriff jones lt 
if he-will be there) of what and how great iſſues the fheriff-might beſose this 
ave mace return from the day of the writ purchaſed unto the day ſtatute no 
contained in the writ. _ wg ers, + =o 
| . eh was given 
againft the return of the ſheriff. And Brook makes a quære, if other averments are taken by the 
equity hereof; and ſays, it ſeems they are not, Br. Averment contra, &c. pl. 17. cites 5 E. 4. 80. 
The plaintift muſt in his averment a//ege what the value of the, i//ues be. 2 Inſt. 453. 
* Averment of trope petit iſſues lies againſt the ſheriff's rerurn of them wper @ juror, &c. as well 
as upon the party, &c . Fitzh, Tit, Averment, pl. 45. cites Mick, 11 E. 2. 

At the ſheriff, returned iſſues of gre juror de 19d. and auather 4o.6d. and it was prayed that he 
might be amerced; for that he might have returned, iſſyes 20s, It was ot jected, that this ſtatute 
in to be intended where the party is delayed by the return, end to make the party come into 
Court, and not as to making proce's againſt the jurors. But per Pa ſey though the ſtatute does 
not ſay expreſs}y, that avermeut ſhall be againſt the ſheriff where be-retugys petit iſſues upon a 
jurot, yet he ſaid it was made to ouft delays by falſe returns, and the party is as much delayed 
N * 8 . ere 
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267 Return. 
where be returns petit iſſues upon @ juror, a1 where he returns petit iſſues pon rhe d ; and 
in B. R. it is the common cout ſe to take the averment. And Kirton ſaid it was reatonable that it 
mould be the ſame in this Court alſo, and commauded the clerks to enter the averment ; for if it 
de granted by law, we will ſurceaſe when our maſters come, &c. Fitzh. Tit. Averment, pl. 26. 
eites Mich. 2 R. 3. Bur Lord Coke ſays it is holden, that this act does not extend to the re- 
tut n of iſſues upon jurors after I ue jained. 2 Iult, 453 
In debt ; at the diſtringas the ſheriff returned, i5ait oe bad ſent to the bailiff of the franchiſe of C. 
who returted ines 23. which iſſues the Herif returned as of hls own return; whereupon a Wit 
was praycd to make the {herift come to auiw<r, aud averred that he bad land ont of the franchiſe, 
whereof he awight have returned ifſues of 101. Herle aſked, why they did not pray a writ to take 
the inqueſt en pais before the juſtices, according to the ſtatute 7 To which it was anſwered, that 
the tatute mentions where the ſheriff returns the writ himſelf, and as of himſelſ, but that this was 
only the return of the bailiff; but Herle faid that it is the ſame if the ſheriff had returned nothing: 
and the writ was granted. Filzh. Tit. Averment, pl. 48. citcs Mich. 19 E. 3.————and Ibid, 
; pl. 49+ to the very fame purpoſe, cites S. C. 
14 Dare impedit ; the plaintiff recovered againſt the biſhop, and diſtringas epiſcopum iſſued to di- 
FJ incumber the church, and the ſheriff returned in iſſucs 203. and the plaintiff averred, that he 
_—_— might have returned greater iſſues, and prayed writ to the juſtices of afſiſe to inquire, and had it; 
: and ſo it ſcerns that the ſheriff oxght to return all the nes, which ariſe upon the land of the biſbop in 
this county, between the tete of the diftringas and the return; for theie words { might bave returned 
greater iffues } cannot be referrcd to other certainty, but to this. Br. Iſſues returned, pl. 4. cites. 
ax E. 3. 30. Fitzh. Tit. Averment, pl. 47. cites S. C. S. P. 2 Inft, — ſhe ſheriff 
ought to return in iſſues ar mexch as the party ma eive from the day of the te of the writ till 
F414 the return, and the value of bit goods woich he by the ſame time, except equitaturum, apparel 
. i # | and ho»fbold-ftyff ; and it he does not, he thall anſwer of the ſurpluſage 1 2 ſtatute, per Fitzh. 
4 juſtice, & nullus negavit ; and becauſe the ſheriff had returned but 4d. he prayed to amend bis 
| | 'F and was ſuffered ; quod nota. Br. Iſſues returned, pl. 1. cites 27 H. 8. 3. 
4 The ſheriffs returned upon one god. in iſſues, and the party came, and took averment that meſne 


1 Serxweex the tefte and the return be might bave returned 1005. in iſſues, the Court bid bim ſue a wiit 
WA eo the juſtices of aſſiſe to inquire of u. 20 H. 6. 25. pl. 10. 
. The trial of the averment in this caſe ſhall be by A jury ; for the ſheriff ir ſued by original writ 
_ for the falſe return, and Ba @ day in court to plead on, Jenk. 143. pl. 98. | | 
Though the plaintiff may have the averment of two petit iſſues returned by the ſheriff, yet the de- ) 


all not by this ſtatute. Fitzh. Tit. Averment, pl. 16. cites Paſch. 34 H. 6. : 1 

A man ſhall not have averment by this ſtatute againf# rhe bailiff of the ſheriff, that he might bave 
22 2 Nees, but only againſt the therifi himſelf, &c. Fitzh. Tit. Averment, pl. 43. cites 7 
North . * 
* See the book of extries for the judicia) vrit to the juſtices of aſſiſe. s loſt. 453. a 
As if the And when the in 7 is returned, if he have not before anſwered th 
—— z for the whole, he 2 be charged with overplus by eftreats of the er 
208. iſſues, Juſtices delivered at the exchequer, and nevertbel:ſs ſhall be grievouſly — 
and it — amerced for the concealment. fai 
fore the juſtices of alfiſe, that the iſſuer amounted to goo. the feriff Belt be charged with 408. by a 
2 —— 2 loft, 453. 1. _ | : 


[208 ] . 4nd let the freriff bass that rents, corn in the grange, and all 
this © moveables, (except horſe-harneſs, and houſhold fluff) be contained 
12 within the name of iſſues. | | | 


And The king has commanded that fheri be puniſhed by 
juſtices once — Freed be) for feb ful — 92 if — 
offend the 34 time, none ſhall have to do therewith but the king. 
2. 12 E. 2. cap. 5. Becauſe it is many times complained in the 
lings court upon returns, that bailiffs of franchiſes (having # hr 
6d to ſorriffi that — 


p*wer to retgru the king's writs) baus ds 


—_—” 


. 6.» BW 


king's uſe. 


Return. 208 
been after changed, and otherwiſe returned into the king's court, to 
the great damage of ſome of the parties, and the delay of right, 

It is agreed, that of returns which hereafter ſhall be delivered to 
the ſheriffs by bailiffs of ſuch franchiſes, an indenture ſhall be made 
between the bailift of the franchiſe by his proper name, and the 
ſheriff by his proper name. | | 

And if any ſheriff change the return ſo delivered to him by in- 
denture, and be pats convict at the ſuit of the lord of the franchiſe, 
of wham he received the return, if the lord haue had any damage, or 
if his franchiſe be imblemiſbed, and at the ſuit of the party that has 
Suſtained loſs through that occaſion, he ſhall be puniſhed by the king 
for his falſe return, and Hall yield unto the lord and to the party 
double damages. 


Alſo it is agreed, that from henceforth ſheriffs and other bailiffh This 8 


that receive the king's writs returnable in his court, ſhall put their wills ex- 
own names with the returns, ſo that the Court: may know of whom prete'yy _ 


they took ſuch returns, if need be. And if any ſheriff or other bailiſſ mal put his 


name to the 
returns; fo 
that it ſeems 


it was otherwiſe before. Br. Retorn de Brief, pl. 8. cites 41 Aff. 29. Exception was taken 

that xo name was put to the certiorari returned out of the treaſury into the Chancery, & non allocetur ; 

for no ier /ball put bis name by the common law, but by the flatute the ſheriff ſball put his name 

© * return, and does not ſpeak of any other officer; nota, Br. Keturn de Briefs, pl. 48. cites 8 
* . 27. x 

If a mittimus be returned with fine in B. R. by the E and baron of the Exchequer ; this is 
well, though they do not put their names to it ; contrary of the ſheriff by the ſlatute. BI. Retorn de 
Briefs, pl. 229. citcs 11 H, 6. 44. | 

In debt upon the exigent, a writ of preclamatlonsiſſued according to the ſtatute, and it was re- 
turned ferved, but the. ſheriff bad net put bis name to the return; and for this cauſe the outlawry 
was Challenged. Dyer, Brown, and Weſton thought this was no cauſe to reverſe the outlawry, it 
appearing by the return that he was lawfully demanded; for the words ate ad comitatum meum 
tentum, & proclamari feci : ſo as it appears that it was made by the ſheriff, and his fqture only 
impoſes a penalty upon the /beriff, if he puts not his name to the return of the writ, but that the Want 
thereof iy not error; but if upon the back of the writ nothing be writ nor returned, this will be 
error, Welſh and Harpur e contra, and that * 26 H. 8. g. an exigent was returned ſerved, and the 
name of the ſheriff omitted in the return; and this held error. And the clerks ſaid that there were 
many precedeats where the returns for this cauſe were adjudged inſufficient, Whereupon Dyer 
ſaid, we will beadviſed of it. Mo. 65. pl. 176. Trin. 6 Eliz. Anon. | 

* Theloall's Dig. 385. pl. 13. cites S. C. aud P. 

The name af the ſheriff was not to the diffringas, nor to the tales awarded upon it, and it was 
tried by niſi prius. It was inſiſted that the ſheriff not putting his name does not make the return 
ill, and that it is helped by 32 H. 8. which helps inſufficient returns, and no writ returned; but 
Curia contra, for of neceſſity the name of the ſheriff is to be to the return, otherwile it appears not 
by what warrant it came in; and otherwiſe any man without the ſheriff might return writs, which 
would be a great inconvenience, and the ſtatute does aid only inſufficient returns, or when the writ 
cannot be found; ſo it may be intended it is imbezzled : but here it appears, and that it was never 
returned, wherefore it cannot be good. And it was ſaid it was fo ruled io C. B. 35 Eliz. War x- 
Liz's caſe, and alſo in this Court, between Marx and LAN cASsTEZA; and tor this cauſe the 
judgment was ſtaid. Cro. Eliz. 310. pl. 20. Mich. 35 & 36 Eliz. in B. R. Stainer v. James. 

Oigriagas directed to the coroners was returned by them with their names ſubſcribed, ut _ 
out the name of office, (viz,) coronatores, &c, and this was adjudged erroneous; but if they ha 
not put their proper names, the return had been good, becauſe coroners and the Chamberlain of 
Cheker are not within rhizs flatute, O which requires ſheriffs to put their names to re- + [ 171 } 
turns, The common law required the name of office to be ſubſcribed, whether it 7 
was ſheriff, coroner, chamberlain, &c. ſo at this day the ſheriff is bound to put his ſirname and 

me of office, but other perſons only their names of office. Mo. 548. pl. 754- Hill. 40 Eliz. 
fcrogs v. Spencer.——Cro. E. 103. pl. 23. Mich. 41 & 42 Eliz. B. R. S. C. and P. and that the 
ven. fac, was returned by them and Sie names, viz. A. and B. were writ, and alſo the word coro- 


mot mp which was omitted upon the babeas corpora, on which was indorſed A. and B. 
N 


leave out this name in his returns, he ſhall be greviauſiy amerced to the 


It was moved not to be error, becauſe before this ſlatute the ſheriff need not have pur 
his proper name nor name of office te his return, and this ſtatute extends only to the ſheriffs — 
deni ; of franchiſes ; ſo the coraners to this day ere out of the ſtatute: aad at the co mon or 
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it is well enough, for it Was not uſual to put the ſheriff's name to returns; and in proof thetecf 
diverſe precedents were ſhewn by Agar Deputy Chamberlain of the Exchequer, many of which 
were writs of affiſe, the one was in 5th Ed. 2. Aſſiſe againſt the abbot of Abington and one 
J. S. his commotgne, and in none of the writs the ſheriff's proper name or office was returned. 
And upon thele precedents ſhewn the Court conceived it to be well enough, and no ertor; for” 
when a writ is returned, it is intended to be by the very officer of the Court, who ought to do it, 
which is the reaſon, that at the common law the fherift's name needed not to be put to any re- 
turn; and this reaſon holds here. But they all held, that if their names ought to have been here; 
then it is not atded by the ſtatutes g2 H. 8. nor 18 Eliz. And they held, that the ſtatute of 12 
Ed. a. did not extend to cerovers; but they would adviſe, | ; 
Penire facias was returned thus, (viz.) Per Thomam Ravenſcroft Vicecomitem; Ind breve cum 
nelly annexo mibi deliberatum fuit per Thomam Hanmer Militem nuper vicecomitem, in exitu ab 
officio ſao & fic indorſatur Tho, Harmer nuper vicecomes. It was objected, that it appears that it 
wes returned by ane who had no-authority; for the ſaying /xuper vic. } exclydes him from being 


ſhenff, when he made the return. But 3 juſtices held; that the return was good enough; for he 


needs not allege his name of office; and by the ftatute the adding his vame is ſufficient, and that 
reed be only bis chrifttan and firname, and the addition of nuper vicecomes ſhall be intended that 
he returned it when he was theriff, and made that addition when he delivered it to the new ſhe- 
wif; and ſo ſhall not make the return void. But Whitlock J. ſeemed to doubt; for which reaſon 
the Court would further adviſe. Cro. C. 189. pl. 9. Paſch, 6 Car. B. R. Bethyl v. Parry. 
Cro. C. 570. pl. 2. Hill. 15 Car. B. R. Bathell's cafe. S. P. 2 Holl. Rep. 219. Mich. 19 
ac. B. R. S. C. [notwithſtanding the difference of the years, &c.] but I do not obſerve that the 

ourt gave any opinion as to the nuper vicecomitem.— Palm. 161. Mich. 18 Jac, B. R. 
S. C. And Dodderidge J. faid the ſubſcribing his. chriſtian and firname, without ſaying vice - 
comes, is error; and Montague held, that it ought to appear by the return that he was ſheriff at 
che time; and thereupon they and Haughton agreed the return void, and not aided by the ſlatute: 
but Montague doubted if the return be erroneous upon the ſtatute of Vork, becauſe the common 
EM was, that a return without a name was good; and the fatute of York ſays, that the ſheriff ſhall, 
Se, and if be doth not, then it inflicts a penalty upon him; and ſo it ſeems that the return is not 
void, but only that the ſheriff ſhall be puniſhed. But all the other juſtices faid, that the commerr 
Ex is changed by the fi words, viz. The fberiff Hall, Sc. and the penalty is in terrorem of the 
ſheriff, and that the ſtatute was always expounded fo, and that the practice has been maroon 

Roll. Rep. 210. S. P. in 8: C. And Chamberlain J. ſaid that the judges of C. B. would 
cauſe the ſherift 's name, before the judgment given, to be ſubſcribed to the return, though it was 
omitted before at the time of the return. Butfhe Reporter ſays, that 3 Rep. 41. RowrAxn's 
calc, is againſt this opinion of Chamberlain. Palm. 191. S. C. but not S. P. 

A judgment given in the cinque ports, was removed by a certiorari into B. R. and thereupon 
ved a ſcire facias for the defendant to ſhew cauſe why the plaintiff ſhould not have execution 
upun the judgment; defendant appears and demurs, and takes, exception that the ſheriff in his 
154urn is not named knight and baronet, neither docs he name himſelf by his name of baptiſm and 
ſirname: but the Court over: ruled theſe exceptions, and gave judgment for the plaintiff. Style ge 
Paſch. 23 Car. Rook v. Knight. | | „ 

In an appeal of murder it was abjected that the return of this was inſufficient, as entered on re- 
cord, for the detault of the ſheriff's name ſubſcribed; for the words reſpons, B. F. and E. P. Vic, 
&c. on the back of the writ, are not ſufficient ; but their names ought to be ſubſcribed within the 
return itſelf, (viz.) at the bottom of the ſchedule, which is ir ictly required by the ſtatute of York, 
by which it is cnafted, that the ſheriffs ſhall ſet their names to their return, in pain to be grievouſly 
amerced to the king's uſc, But Holt Ch. J. held the return of the ſchedule good, without the 
names. of the ſheriff 's ſubſcribed ; for their ame on the back of the wwrit is ſufficient, Carth. 54. 
Irm. 1 W. & M. B. R. Orbell v. Ward. ; | . | 

A return of a mandamus will bind a corporatior;, though not ſealed with their common ſeal, becauſe 
this aft is upan record, and they are e to ſay it was not their return, becauſe it is ſaid, 
reſponſo majoris, &c. upon record; per Cur. And they held further, that the mayor is not ob- 
liged to ſubſcribe bit name; for at common law no officers were obliged to ſign their returns. 
It is truc, the ſtatute of York ovliges ſheriffs to ſign their returns, but it does not extend to any 
other atkcers. 2 Ld, Raym. Rep. 848. Mich, 1 Ann. The 8 v. Chalice the Mayor of 


Thetford. 1 Salk. 192. pl. 4. S. C. accordingly, and that the ſtatute of York extends not to 
2 coroner, mayor, or other officer, ——$, P. Ld. Raym, Rep. 223. Paſch. g W. 3. The 
King v. the Mayor, &c. of Exeter. = | er POP) 5 
: * 12:0 


. In retro 2:2: E824, cap. 5. There — ordained r of 
p n= W:ftm 2. that they which will deliver their writs to the ſheriff /hall, 


viz. After : ; 
he county deliver them in the full county, or in the * rear county, and that the. 


c_ a» 1 ſheriff er under-ſheriff ſhall thereupon make a billy” . ; 
— and is then held for the collection of the king's money, via. his green- wax. & Iſt. 452+ 


* * 
1 


4 


ad valentiam iſſues, he ſhall have 


= | Return, 


' It is accorded and eſtabliſhed that at what time or place in the 
epunty a man does deltuer any writ to the ſheriff or to the under- 
ſheriff, that they ſball receive the ſame writs, and make a bill after 
the form contained in the ſame flatute, without taking any thing 
therefore, | | 

nd if they refuſe to make a bill, others that be preſent ſhall ſet te 


their ſeals. 


And if the "wy 4 or under-ſheriff do not return the ſaid awrits, they 


Hall be puniſhed after the form contained in the ſame ſtatute. 


And alſa the juſtices of aſſiſes ſhall have power to enquire thereof at 
every man's complaint, and to award damages as having reſpect. te 
the delay, and to the loſs and peril that might happen. 


210 


(Q) Falſe Return. Remedy. And puniſhed, how. 


1. HE -vouchee in præcipe quod reddat ſhall not wage his law 
that he was not ſummoned upon their ſummons ; for he need 


not fave his default at the grand cape ad valentiam, but if he be re- 


turned ſummoned, where he was upd rage and after grand cape 
1ſceit of the return, &c. Br. 

Ley Gager, pl. 27. cites 50 E. 3. 16. | 

2. In capias the ſheriff returned mandaui ballivo et quod ipſe 
cepit corpus, ſed illud hic habere non pateſt quia languidus eſt, &c. 
and the feme of the defendant came and ſaid that he is ngt languidus, 
but is detained by the baili 157 extortion, and prayed remedy, by 
which the writ iſued to the bailiff to return the body and to appear; 
and fo he did, and upon examination it appeared that the party was- 
net languidus, by which the hailiſf was committed to the Fleet to 
make fine, and the writ againſt the bailiff was upon pain of 401. to 
appear and to bring in the body, &c, Br. Retorn de Briefs, pl. 123. 
cites 11H, 6. 42. | | 5 

3. If the ſheriff returns nibil to any writ in guare impedit, writ 
5 meſne, and writ F waſte, yet the plaintiff ſhall recover. Br. 

iſceit, pl. 4. cites 27 H. 6. 5. 1 5 

4. If the ſheriff returns that the ſummoners and veiors are dead, 
the plaintiff, ſhall not have averment. Quære hoc. But ſee E. 4. 
fol. that he may have ae:0z upon the caſe againſt him for his falſe 


return. Br. Diſceit, pl. 5. cites 33 H. 6. 9. 


5. A man ſhall not have averment contra to the return of the 
ſheriff that, &c. but may have action upon the caſe againſt the 
ſheriff, and in this action he may have the averment, but not in the 


fame action in which the return is made. Br. Action ſur le caſe, 
pl. 91. cites 3 E. 4. 20. Per Danby and Pigot. 


6. A. recovers againſt B. in .a præcipe quod reddat by default: 
the writ of deceit in this caſe is judicial, and iſſues out of the Com- 
mon Pleas, and the proceſs is attachment and diſtreſs infinite, and is 
mentioned in the writ; and in this caſe A. and the ſheriff and the 
ſummoners and veiors are made parties by this writ, that is, he who 
was ſheriff and made the return of ſummons, which, by the writ of 
deceit, is alleged to be falſe. If the preſent ſheriff aid this deceit, 


Vol, XIX. R | the 


Br. Sur- 
miſe, pl. 1 
cites S. C. 
Br. Impri- 
ſonment, pl. 
107. Cites 


S. C.—S. . 


Br. Impri- 
ſonment, pl. 
111. cites 


24 E. 3. 
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2 Le. 180. 
Lay 221. S. 
iu toti- 


Return. 

the writ of deceit aforeſaid ſhall be directed to the coroners. 
Jenk. 122. pl. 46. cites 5 Ed. 4. 93. 
7. If m 1 of freſh force, which paſſed againſt the defendant, 
the record es mention that he had been attached and ſummoned 
and be was not attached and ſummoned, he ſhall not aſſign this for 
error, for it is contra to the record; and then it ſeems that he is 
put to his action againit the ſheriff, who returned it. Per Brook. 
Br. Error, pl. 116. | 

8. R. C. a commiſſioner in a commiſſion of rebellion returned a 
reſcue againſt G. B. who being examined, and his examination re- 
ferred to the maſters of the court, was found to have confeſſed the 
reſcue, whereupon he was committed to the Fleet, and yet after- 
wards brought his action upon the caſe at the common law*againſt 
the ſaid R. C. for his falſe return; ordered that a ſubpoena be 


awarded againſt the faid G. B. to ſhew cauſe why an ixjunction 


ſhould not be awarded againſt him for his ſtay of action upon the 
caſe; but afterwards, viz. 21 Eliz. the defendant was allowed to 
go forward in his action upon the caſe at the common law, becauſe 
either of the parties there may plead this matter. Cary's Rep. 152. 
cites 21 Eliz. Joan Bonvill, widow v. Bonvill and Billinghay. 
9. In action againſi an executor, who pleaded that he refuſed, 
upon which they were at iſſue, the b:/hop certified quod non recu- 


dem verbis. ſavit, whereas in truth he had refuſed before the commiſſary. The 


Le. 144. pl. 

200. S. C. 

according- 

ly. per tot. 
ur, 


Court was of opinion, that the only remedy for the defendant was 
by action on the caſe againſt the biſhop for this falſe return. Le. 
205. pl. 285. Trin. 31 Eliz. C. B. Anon. 

10. In trover, the defendant pleaded a recovery againſt J. P. 
and that a fieri facias was awarded to the ſheriff, and after the writ 
awarded and delivered to the ſheriff, F. P. died poſſeſſed of the goods, 
and made the plaintiff his executor, and afterwards the defendant by 
Force of the ſheriff” s warrant t29% theſe goods in execution as baily to 
the ſheriff, and delivered them to him. The plaintiff replres, that 
the ſheriff returned upon the writ tarde; and upon this it was de- 
murred in law, one queſtion was, if the falſe return of the ſheriff 
ſhall make the baily puniſhable, for what he did Jawiully ; for he 
as a baily errant, and a meer ſervant to the ſheriff, aud not a baily 
of a franchiſe. And it was held clearly that it ſhould not ; for by 
the execution by the baily the party was ditcharged of the execu- 
tion, and therefore it is not reaſon he ſhall take advantage againſt 


the baily. And it was adjudged for the defendant. Cro. E. 181. 


pl. 16. Paſch. 32 Eliz. B. R. Parkes v. Mofle. 

11. Caſe; for that upon a capias directed to him againſt J. 8. 
he made a warrant to a bailiff of a franchiſe to arreſt the ſaid 
J. S. which was done accordingly, and yet the ſheriff returned non 
e inventus. Reſolved per tot. Cur. that the action well lay; and 
Anderſon faid, that if the ſheriff had returned that he had ſent to 
the bailiff of the liberty, who had given this anſwer, that he had 
arreſted the body, it had been good, and the ſheriff had been diſ- 
charged, and the proceſs ſhould have iſſued againſt the bailiff of 
the liberty to bring in the body. Cro. El. 729. pl; 67. Mich. 
41 & 42 Eliz. C. B. Hawkins v. Mildmay, + e * 
3 24 *- 4 * r 


* 


Return, | 
12. An officer of the Court of admiralty was committed by the 


Court of C. B. to the priſon of the Fleet, becauſe he had made a 
return of a writ contrary to what he had ſaid in the ſame court the 


day before: and 11 HH. 6. {which ſee pl. 2.] was vouched by 
Warburton J. that if the fberiff returns that one is languidus in 


priſona, whereas in truth he is nat languidus, the ſheriff all be 
ſued for his falſe return; which was agreed by the whole Court: 
quod nota, Godb. 219. pl. 317. ich. I1 Jac. in C. B. 
Smith's caſe. | 

13. After judgment in action of the caſe by default, the ſheriff 


was commanded by the wrzt of inquiry, diligently to inquire by the 


oath of 12 good and lawful men de balliva ſua quæ damna, &c. 
who returned, that mandavi F. G. ballivo libertatis R. H. mil' 
hundredi de B. cui executio præd' brevis totaliter reftat facienda, 
& quod althi infra com” pred” per ſe fieri non potuit, qui quidem 


. ballivus fic mihi reſpondit, &c. It was agreed by all the juſtices 


in the Exchequer Chamber, that the return was inſufficient, it 
apparently untrue, and againſt law; becauſe the writ was 
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bein 
directed to the ſheriff himſelf to execute in any part of the ſhire, 


and there is no venue laid in this enqueſt of office, as there is in 
other writs, which intitles bailiffs of franchiſes ; but yet the Court 


would not reverſe the judgment, there being divers of the like 
both in B. R. and C. B. Hob. 83. pl. 109. Trin. 12 Jac, 


Virely v. Gunſtone. 
14. In an action upon the caſe for a falſe return made to a man- 


damus, the return was ſet out to be made, modo & forma ſequentt, 


[ 212 ] 


&c. And after verdict for the plaintiff, it was moved in arreſt of 


judgment, that this was not certainly enough ſbetun to be the very 
return that the defendant had made, and therefore that the decla- 
ration was ill, ſed non allocatur ; for per Cur. it is well enough. 
And judgment for the plaintiff, Ld. Raym. Rep. 496. Trin. 
11 W. 3. Pullen v. Palmer. | 


Pe 


(R) Not bringing in the Body, &c. according to the Re- 
turn. Inforced how; and the Puniſhment thereof. 


1. N ſheriff returned upon capias, quod cepit corpus, and at 

the day had not the priſoner, but one anſtwered for him by 
writ of the Chancery, and therefore the ſheriff was amerced to 405. 
and commanded to have the body at another day, and he failed, and was 
amerced in 100 ſhillings, charging him to have the body before them 
the next day, upon pain of 100/. and writ iſſued to the ſheriff of 
Suſſex ; becauſe he was ſuppoſed in Guildford gaol, and the ſheriff 
returned, that in bringing his body to Green J. he was reſcued in 
London, and impriſoned there, by which writ iſſued to the ſheriff 
of London to take his body, and ſo he did. Br, Retorn de Briefs, 


pl. 71. cites 28 Aſſ. 4 


2. In replevin, the fect returned the capias, quod mandavit Where the 


ballivo qui mihi reſpondit quod haberet corpus ejus hic ad hunc diem, ſberi te- 


=" oy yo = 


— 2 


. CE — 3 


= «<= 4- =_ 
e 
7 : 7 „ a = — 


212 Beturn. 


eepizs,quod and the body did not come, by which non omittas was awarded, and 
mandavit not diftringas ballivum ad habendum corpus, by return of the 
bailive, c. ſtherift. Br. Retorn de Briefs, pl. 44. cites 38 E. 3. 


who an- | 
ſwered, that cepit corpus, &c. and the priſoner did not come, the ſheriff was amerced, and diſ- 


tringas ballivum to have the body at another day was awarded. Br. Proceſs, pl. 25. cites 47 E. 
8. 23.————Br. Retorn de Briefs, pl. 24. cites 47 E. g. 25. S. C. S. P. And the 
Sheriff returned nibil, and the opinion was, that preceſs Hall iſſue to the fluriet; quiere of the exi- 
gent, and otherwiſe it is of another bailiff than bail of the king, Br. Retorn 6 Briefs, pl. 96. 
cites 5 E. 4. 4 Ibid. pl. 92. cites 5 E. 4. 6. S. C. ſays, that if he be returned nihil, 
eapias infinite ſhall iſſue, but no exigent. —— — ff. Exigent, pl. 46. cites S. C. For exigent 
did not lie in this caſe at the common law, and the ſtatute does not give it, —<— ]evk. 128. 
pl. 48. cites; E. 4. 5. S. C. 

Where the bailiff rerzras quod cepit corpus, and has him not at the day, non emittas Hall i ue, 
and be ſoall loſe the franchiſe for the time [ viz. during the plc.] Br. Retorn de Bricts, pl. 89. 
cites 9 H. 7. 27. en 


Co in treſ- 3. In capias for felony, the ſheriff returned cepi corpus, and had 
paſt, er '9e not the bedy at the day, by which he was amerced to 1008. for the 
capias the JF N 33 

fecriffre- eſcape; quod nota; and the party was indicted of the fclony. 


_— Br. Retorn de Briefs, pl. 79. cites 40 Aſſ. 43. 
uod cepi 
þ 9 5 had not the body at the day, by which he was amerced. Br. Retorn de Briefs, pl. 19. 
cites 44 E. 3. 2. S. P. And the plaintiff hall have diſceit by original. or fhall ſue againft bim 
iz the Exchequer upon bis accuunt. Br. Retorn de Briefs, pl. $1.——— Br. Procels, pl. 31. citcs 
H. 4. 31. S. C. ö 
: Upon ſuch return, and not having the body upon a ca. fa. the ſheriff was amerced, and it was 
ſaid, that the plaintiff might have 25727 againſt the ſheriff, and this ſeems to be pwn ie eſcape; 
for his return ſhall conclude him: quærc. Br. Retorn de Briefs, pl. 107. cites 7 H. 4. 21. 
If upon ſuch return of a capias the ſherift bas not the defendant at the day, but pratectian It caft 
for him; the ſheriff ſhall be amerced for his falſe return, Br, Retorn de Briefs, pl. 37. cites 21 


H. 4. 57» 


4. The ſheriff returned in treſpaſs againſt baron and ſeme upon 
exigent, quod cepit illos, and at the day the baron came in ward, 
[ 213 ] and the feme not; by which the ſheritt was charged of the body 
| of the feme, and was amerced, and the writ iſſued to bring in the 
8 at ſuch a day, &c. Br. Retorn de Briefs, pl. 18. cites 44 

. gs 5 | | 
Br. Proceſs, 5. The ſheriff returned reddidit ſe upon exigent, and had not the 
Pl. 31- oites 30 iy; diſtreſs iſſued ad habendum corpus, and the ſheriff was 

75 5*. -* amerced. Br. Retorn de Briefs, pl. 31. 
| 6, Where the ſheriff returns quod mandavit ballivs de D. qui 
reſpondit quod cepit cor pus, &c. and has not the body at the day, the 
bailiff is bound ta bring in the body, and not the ſh:riff; per Hill; 
but per Hank, he ought to deliver him to the ſheriff, and he to bring 
him in as officer immediate ; as upon ſcire facias, the ſheriff com- 
mands the bailiff who levies the money, he ſhall deliver it to the 
ſheriff, ſo that the ſheriff may have it at the day; contra Thirn. 
_ agreed with Hill. Br. Retorn de Briefs, pl. 35. cites 1! 
4. 4% 

; 7 The ſheriff returned quod mandavi ballivo epiſcopi de E. 
who returned quod cepit corpus, &c. and had him not at the day; 
&c. by which diſtringas ballivum iſſued, and the ſheriff returned 
quod ballivus mortuus eſt, and by ſome diftringas epiſcopum domi- 
num libertatis has been ſeen in ſuch caſe, but at laſt diſtringas bal- 
livum ſucceſſor of the firſt bailiff iſſued ; and if he returned that the 
acſendant is not taken, ke ſhall have capias, and proceſs = ; 
| * ; ry; 


Return. - a 


latory, and where the bailiff is returned nihil, capias ballivum ſhall 
i//ue. Br. Retorn de Briefs, pl. 99. cites 14 E. 4. 1. 


8. 23 H. 6. cap. 10. Enacts, that if the ſheriff returns a cepi 4 ens, the 
plainti 


ö ſheriff of 
before this act. Middleser 


ſetting forth the clauſe in the 23 H. 6. cap. 19. by which it is enacted, inter alia, that if a fer 
relurn cepi corpus, or reddidit ſe, he ſhall be chargeable to have the body at the day of the return of 
the ſaid writ, &c. and alſs ſets forth, that M. D. owed him 2401. on bond, and that to recover the 
ſame, he ſued out a bill of Middieſex, returnable tres Mich. by virtue whereof, and before the return, 
he defendants arreſted the ſaid M. D. and had him in their cuſtody, and let him to bail upon ſecurity, 
&c. given them for his appearance at the return of the writ, u6i revera the bail were not reaſonable 
fureties, nor had ſufficient eftates within the ſaid county, nor found any bail ts anſwer the ation, by 


reaſon whereot the plaintitt had loſt his debt, &c. The defendants pleaded and ſet forth the whole 


ſtatute, and ſhewed, that the bill of Middleſex was ſued forth, and delivered to them, and the arreſt, 
and that they had M. D. in their cuſtody; and that they diſcharged him upon ſecurity given for 
his appearance by the bail, they having ſuficient eſtates within the county at that time, whereupon 
they returned cepi corpus, &c. Reſolved that the afion did not lie againit the ſheriff, becauſe he is 
compellable by the ſtatute to diſcharge the priſoner upon reaſonable bail, and it he return a cepi 
eorpus, and have not the body at the return, he ſhall be amerced to the king; and adjudged for the 
defendant, per tot. Cur, 2 Saund. 59. Hill. 21 & 22 Car. 2. B. R. Poſterne v. Hanſon 
& al. Mod. 33- pl. 80. Anon. ſeems to be S. C. and there it is ſaid by Keeling and Twiſden, 
that notwithſtanding the 23 H 6. which obliges the ſheriff to take bail, yet he can make no other 
return than either cepi corpus or non eft inventus; fer at common law he could return nothing elſe, 
and the ſtatute, though it compels him to take bail does not alter the return. And they ſaid, that 
it had been ſo adjudged here, in the caſe of Franklin v. Andrews, But 2 L. P. R. tit, 
Return of Writs, is, that the ſheriff in ſuch caſe ought not to return a non eſt inventus, but a cepi 
corpus; and if he does return a non eR inventus, the plaintiff may bring an action upon the caſe 
againſt him for making a falſe return; but upon the cepi corpus the Court will increaſe the 
amercement upon the ſheriif, until he makes the party appear, Cites Hill. 22 Car, B. R. 


9. Recordare to remove a record out of ancient demeſne, the 
ſheriff returned, that the ſuitors refuſed to deliver him the record, 
by which the diftreſs was awarded againſt the ſuitors to have the 
record ſuch a day. Br. Retorn de Briefs, pl. 82. cites 1 H. 7. 30. | 214 ]% 
10. The ſheriff arre/ted J. S. at the ſuit of A. and let him at Noy. 
large upon bail, purſuant to the ſtatute 23 H. 6. and afterwards accord 
returned that J. S. was languidus in priſona; this was held no cine Hin. 
falſe return, of which the plaintiff could take advantage by action 44 Elis. 


againſt the ſheriff; for it is only for the ſheriff's excuſe in not 150 —_— 
* 


having the body, and he is only finable by the Court, if he brings not where in an 
in the body. Cro. 852. pl. 8. Mich. 43 & 44 Eliz. B. R. action of 
Boles v. Laſſels. the caſe 


aſter a cept 
returned, and at the habeas corpus the ſheriff returned languidus, where in truth the“ parry nf 
at large without bail, judgment was given for the plaintiff; but otherwiſe if the ſheriff had let him 
out upon bail. So where the return wes cpi corpus & paratum-babeo, but he had not the 
body at the day, and an action was brought againſt the ſheriff tor a falſe return, and in ſupport of 
this action was cited the caſe of BowLes v. LassELs, which NortHf Ch. J. Windham, and 
Atkins J. ſaid was a ſtrong caſe to govern the point; and that the return of paratum habeo is in 
effect no more than that he had the body ready to bring into court When the Court ſhould com- 
mand him; and it is the common practice only to amerce the ſheriff till he does bring in the body: 
and therefore no action lies againſt him; for it is nat reaſonable that he ſhould be twice puniſhed 
for one offence, and that againſt the Court only. Scroggs delivered no opinion; but judgment 
was given ut ſupra. 1 Mod. 239. c. pl. 4. Paſch. 29 Car. 2. C. B. Page v. Tulle. ———— 
2 Mod 83. S. C. accordingly; but Scroggs J. was of another opinion, and ſaid that this actiou 
being brought becauſe the defendant ſaid he had the body ready, when in truth he had not, was an 
apparent injury to the plaintiff, of whom the ſtatute mult have ſome conſideration; for it docs 
not require the ſheriff to ſay cepi corpus & paratum habeo, but he muſt make his return good, or 
otherwiſe theſe words are very inſignificant; and if the ſtatute obliges ham to let the paity to bail, 
and nothing more is thereby intended for the benefit of the plaintiff, why does the Court amerce 
the ſheriff, and puniſh him 2x doing what 8 duces; therefore if the plaintiſf brings a 
| 3 | | 
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habeas corpus upon the cepi, and the defendant does not appear the plaintiff is then well entituled 


to tins action. S. C. Freem. Rep. 209. pl. 215. adjornatur, Ibid, 225. pl. 233- S. C. 
adjudged accordingly by all except Scroggs J. who laid, tnat becauſe it had been lately adjudged 


here between ELITIISs AN D YARBOROUGH, that an action would not he againſt a ſheriff for taking 


inſufficient bail, therefore he thought it ought to lie, if the ſheriff did not bring in the body, or 
clic the party ſhould be without remedy. | : 


Rerm. 11. 11. Upon a fieri facias the ſheriff ſeiſcd ſeveral goods, and re- 
3 22 turned fieri feci ad valentiam. The return was filed, and he not 
i bringing the money into court, a tipſtaff was ſent for him; where- 
ſued to him, upon he appeared, and prayed to amend his return; becauſe ſome 
which ke of the goods, being mercery-ware, were impaired by lying, and 
3 nor he could not get buyers. he Court held, 1ſt, That ſuch return 
made fariſ- cannot be altered after it is filed. 29ly, That upon ſuch return 
— pray the ſheriff ſhall not be excuſed from payment; becauſe he might 
tachment have returned chat he had ſeiſed the goods, which remain in his 
being mov- hands pro defectu emptorum; and fo may be excuſed, if the 
8 goods are bona peritura, and actually periſh. The ſheriff was 
F ordered to pay the money, and to anſwer interrogatories for his 
1 contempt. Sid. 407. pl. 18. Hill. 20 & 21 Car. 2. B. K. 


„u: be- Needham v. Bennet. 


cauſe the | 

fieri facias iſſued out of B R. to the ſheriff of the county palatine of Cheſter, which it was urged 
could not be, and took a difference between a judgment originaily given in this court, and a judg- 
ment removed hither by writ of error, that in the laſt caſe it lies, but not in the firſt, and cited 21 
M. 9. 23- pl. 32. That judgment in Calais or Wales cannot be here reformed, becauſe not parcel of 
the realm, otherwiſe of Lancaſter, Sed non allocatur, and an attachment was granted. 


12. See the ſtatute of 4 and 5 Anne 87 16. S. 20. cempelling 
the ſheriff to aſſign bail bonds, &c. at Tit. Bail. | 


(S) What Writs muſt be returned. 


1. HE writ of returns babends is not returnable, See Re- 
plevin (N) pl. . | 
2. No original writ of prohibition which iſſues out of the 
Chancery, is returnable either in the B. R. or C. B. but is di- 
rected to the judge or party, and is not returnable at all ; but it 
appears in the Regiſter that if tie prohibition be contemned, then 
the Chancellor may award an attachment for contempt of it re- 
turnable either in B. R. or C. B. But an attachment in ſuch 
caſe is but as a judicial writ. And there was great reaſon that 
no original writ of prohibition ſhall be returnable ; for the com- 
mon law was a prohibition of itſcif, and he who incroached upon 
the juriſdiction thereof incurred a contempt. 12 Rep. 59. Mich. 
6 Jac. in Langdale's caſe. | | 

3. In all capias's ad reſpondend' or other mean proceſs to ſheriff, 

1215 J], rae 2 
x Salk. 40g. if treſpaſs or falſe impriſonment be brought againſt him for ex- 
S.C.zccore- ecuting them, he cannot juſtify without fhewing a return; and the 


1 diverſuy is between the immediate officer of a court to whom the 


Rep. 6 ga. Writ or mandate is directed, and one that actt under him; for if he 


8. C. ac. be no officer of the court but acts under him he may juſtify with- 
cord:ngly- out ſhewing a return; otherwiſe, of ſheriff, or other immediate 


officer; 


Return, 215 


officer; for he that has not ſhewed to the Court that .he has done 
his duty in what the proceſs of the Court required him ſhall 
not be juſtified by the proceſs. Vide 38 H. 6. Per tot. Cur, 
12 Mod. 296. Paſch. 12 . 3. in the caſe of Freeman v. Bluet, 


4. "Che hiſt replevin and alias indeed are not returnable, but 71 
pl. 3. S. C. 


are warrants to the ſheriff ts rel. vy, and in nature of a juſticies, Ps: * — - 
and therefore one may juſtiſy hy virtue of them without a return; iy. —ILd. 


but the pluries is returnable, and therefore, if the ſheriff will juſtify Raym. 632. 


by it, he ought to return it; otherwiſe one ſhould have no means *: 3 
to have his goods again; and all the cafes that ſeem againſt this * 
are of inferior 9fFcers : and in caſe of original replevin to ſheriffs, 

vehich is not returnable, but a juſticies, the ſheriff's precept to his 

bailiff to ſummon in the defendant is returnable, and gives them day 

in court. Per Cur. 12 Mod. 397. in the caſe of Freeman v. 


Bluet. 


(T ) Return of Writs, &c. At what Time. 


I. 1 precipe quod reddat at the grand cape the ſheriff returned 
the ſummons lacking 4 days of 15, before the return; and per 
Cur. it ought to be ſerved 15 before the firſt day of the return of 


the writ; for 15 days before the 4th day will not ſerve, quod nota, 
and ſo it is in ley-gager of nonſummons, Br. Proceſs, pl. 78. 


Cites 4 H. 6. 28, 29. 

2. At the day that the venire facias was returned the defendant 
was eſſoigned, which was adjourned to 15 Paſch. and habeas corpore 
was the ſame day returned 15th Paſch. accordingly, for otherwiſe 
the proceſs {hall be diſcontinued, and the ſame appears often that 


the proceſs ſhall be returned the day of the adjournment of the eſſoign. 


Br. Proceſs, pl. 120. cites 21 E. 4. 20. 


3. A capias utlagatum was awarded the 25th of Eliz. and made s. c. was 
returnable 35th of Eliz. which was argued to be merely void; for cited 2 — 


that every capias ought to be returnable the enſuing term, by 775 Tris. 


reaſon of the miſchief which might otherwiſe befall the priſoner to : Anna in 
caſe of 


be kept always in priſon and cited 21 H. 7. 16. 8 E. 4. 4. D. 175. - 
And all the other juſtices but Fenner held clearly that the im- „Watenr 


1 by ſuch capias was no lawful impriſonment. Cro. in which 
2. 467. pl. 17. Hill. 38 Eliz. B. R. in the caſe of Nector and wy how. bee 
Sharp v. Gennet. | | | jane aero 


| 8 made teſte 

in Michaelmas term, and made returnable in Zaſter term following, fo that all Hillary term _ 
vened, and for that reaſon it was inſiſted that the writ was wholly void. Holt Ch. J. beld, that 
the caſe of NzcToR AND SHARP v. GENNET was a caſe in point; but he ſaid, he was not ſatisfied 
with the reaſon of the ſaid caſe; for there is an apparent difference between writs of meſne 2 
and writs of execution ; for in caſe of writs of melne proceis it a term be omitted between the teſte 
and return, the cauſe is altogether out of court; but that is to be underſtood in perſonal ations ; 
for in real actions the law is otherwiſe, for in them there muſt be nine returns between the teſte 
and the return, But in caſe of a writ of execution the cauſe is come to its end. In caſes of meine 
e it would be hard to ſuffer ſo long a return, becauſe the body muſt lie in priſon, without 
aving an opportunity to make a defence, when perhaps he is able to make a good defence. But 
the defendant ought to lie in execution, and the ſheriff ought to have his body always ready to bring 

- to the Court, when he ſhall be commanded by habeas corpus, &c. And therefore all the judges, 
viz, Holt Ch. J. Powis and Gould juſtices held, that this writ could never be void; and theretore 


hey gave judgment for the plaintiff, niſi, &c. 
e 4. A 
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216 Return. 


4. A writ of error muſt be of a common return; if on a day 
certain, it is naught ; where the writ of error is ubicungue, the 
ſcire facias ought to be on a common day. 12 Mod. 5. Paſch. 

3 W. & Mͤ. Anon. 
7 Mod 12. 5. A bill of Middleſex cannot be made returnable the ſame day 


8 ** whereupon it is teſted, 2 Salk. 421. pl. 6. Paſch. 1 Annæ. B. R. 
Middleſex Green v. Rivett. 


- $ never re- 


turnable immediately.———S, C. 2 Ld. Raym, Rep. 572. accordingly. 


(U) 7 Return; aided by Appearance. 


S.P. Br. I. IN fire facias the ſheriff returned quod ſcire feci per viſum 
een I A. and B. where it ſhould be per A. and A. and not per 
| IX? viſum A. and B. and exception taken, et non allocatur ; becauſe 


8 H.6: 27. the defendant had appeared, and made attorney; quod nota, Br, 


Retorn de Briefs, pl. 21. cites 44 E. 3. 16. 5 


yo ſo by 2. If the ſheriff af the diſtringas juratores omits the names 9 
33 the manucapt. jur. and the jury appear and find for the plaintiff, 
this is well. Per Huſſey Ch. J. becauſe they appear. Br. Re- 


ciat to exe - 
exe judg- torn de Briefs, pl. 86. cites 3 H. 7. 8. 


ment or fine, ö E : 
the name of the ſummeners are omitted, this is no error if the party appears and pleads, Br. Retorn 


de Briefs, pl. 86. cites 3 H. 7.8. So upon the grand cape if the name of the ſummoners and 
veiors are not returned, yet if the party appears and pleads this is no error, Ibid. 


it the 3. So if the ſheriff does not return iſſues, if the jury be taken, 
ſhenf . this is no error. Br. Retorn de Briefs, pl. 86. cites 3 H. 7. 8. 


farms iffucs 
12, and not upon the re, and the jury be taken this is no error; for the king is at no loſs, 


and the taking of the manucaptors is to the uſe of the king; per Huſſey Ch. J. But Brooke makes 
2 ure thereof ; becaule it feems to him that it is error, it the return be not good, notwithitanding 


the appearauce, Br. Retorn de Briefs, pl. 86. cites 3 H. 7. 8. 


4. In treſpaſs the iſſue was found for the plaintiff, and it was 
_ pleaded in 2220 of Ker fon 55 the Sa, Ke hheriff re- 
turned manucapt and not nomina plegior. manucapt. And the 
eriff was examined, who ſaid, that it was his intent that the 
proceſs ſhould be well ſerved, by which all the juſtices of both 
benches except Brian it was amended, and the plaintiff recovered. 
Br. Retorn de Briefs, pl. 86. cites 3 H. 7. 16. 
Se upon ca- 5. And per Huſſey Ch. J. if the ſheriff had returned no writ of 
piar or dif” diftreſs, and the jury e they ſhould have been ſworn ; for 


ny they have day by the roll; for no party is in damage. Br. Retorn 
5 = _ de Briefs, pl. 86. cites 3 H. 7. 8. 


| Townſend conceſſit, otherwiſe it is upon default; but Fairfax, Brian, and Sultiard e contra. Br. 
Retora de Briefs, pl. 86. cites 3 H. 7. 16. ey 


6. In d:bt on eſcape, and judgment thereupon, it was aſſigned 


for error, that the original writ had not the ſheriff*s name to the 
return according to the ſtatute 12 E. 2. cap. 5. but the defendant 


| 232 and the plaintiff declared againſt him upon the record 0 


the recovery, and the defendant had pleaded, nul tiel record. It 
7 Was 


Reverſion. 


2167 
was held not material, though the writ had not been returned; 
for after appearance and pleading no advantage ſhall be taken of 
ſuch a miſpriſion, nor miſ-awarding of meſne proceſs: wherefore 
the judgment was affirmed. Cro. Eliz. 767. pl. 6. Trin. 42 
Eliz. B. R. Dalſton v. Thorp. | 
For more of Return in general, ſee Actions, Bail, Error, 
Sheriff, and other proper Titles, 
— _ — — — — — — 
1 217 
Beverſion. 2 
| | | — — 
tions ; the 
One is an 
eſtate left, 
_ which con- 
tinues dur- 


(A) Reverſion. Poſibilitys oe 


ing the 3 
| 88 


ing of the 


Ex. 3 it be found in a ſpecial verdict, that a copyholder for the return. 


on eee into the hands of the lord to the uſe J. S. 
as after follows, and that the lard granted it afterwards to J. S. to 
have to him for his life, and J. S. after [was] admitted accord- 
ingly, and after died. In this caſe, this ſhall not revert to the firſt 
copybolder for life, but the lord ſhall have it; for the copyholder 
has diſmiſſed himſelf thereof by his ſurrender utterly, and when he 
ſurrendered to the uſe of J. S. the law ſays, that it ſhall be for 


land after 
the parti- 
cular eftate 
is ended, 
which laſt 
is the natu· 
ral ſenſe. 
Plow.Comg 


the life of F. S. and the grant of the lord is accordingly; and fo 7 wr 
none can have it but the lord. Mich. 7 Car. in the 1 Ms Mich. 
Chamber, adjudged in writ of error, and the judgment in B. R. 6Car. B. R. 
which was given accordingly per Curiam, upon argument at the 3 
bar, now affirmed per Curiam; præter Hutton, who ſeemed e Lian 8. 
contra; and Vernon, who doubted of it. And this was between Lord, S. C. 
+ King and Loder.] | | , wee — 


n 
N < nn 
K 

FI TE 


A a 


B. R. adjudged, it being in the caſe of a ſurrender of a bare tenant for life; but if a copyholder in 
fee ſurrenders to the uſe of another for life, who is admitted, he is in quaſi by the copyholder, and 


by his death the copyholder ſhall have it again; and ſays, the judgment in B. R. was afterwards 


affirmed by all the juſtices of C. B. and barons of the Exchequer. —— $. C. cited by North 
Ch. J. Mod. 200. pl. 31. in the caſe of BIRD v. KAR; and ſaid, that What is faid in the caſe 
of Kine v. Lozd is to be underſtood of copyholders in ſuch manors where the cuſtom warrants 
only Pager + eſtates for life, and is not applicable to copyholds granted for life with a re- 
Mainder in tee. f 


[2. If a man ſeiſed of land in fee leaſes it for years, he has not 
any reverſion, nor can grant it by name of reverſion til! the leſſee 


enters, or leſſor waives the poſſeſſions Co, Litt. 46. b.] 
B) Va: 
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See (D) ) What is a Reverſion. 
I. A REV ERSION is where the reſidue of the eftate always 


doth continue in him that made the particular eſiate, or 
where the particular eſtate is derived out of the eſtate which was 
granted. Co. Litt. 22. | 
2. Where a man leaſed to 2 and to the heirs of one, and they 
leaſed for term of life, and the leſſee died, they ſhall have the land 
jointly as they had before; for there he who had the fee had no re- 
[218 verffon. Br. Entre Cong. pl. 100. cites 13 E. 4. 4. 
A. ſeiſed in 3. Debt lies not on a leaſe for years before entry by leſſee, or 
for Jenſes 9 waiver by leſſor ; for till ſuch time the leſſor ſhall be I 
& ves occupier, in which cafe he ſhall have no rent. Arg. Pl. C. 423. 
reverhon, a. b. in the caſe of * Bracebridge v. Cooke, ——cites it as the 
nus Dean and Chapter of Canterbury's caſe. 18 H. 6. 1. a. 28 fl. 
grant by 
name a 8. 114. A» 
reverſion 
till the leſſee enters or leſſor waives the poſſeſſion, Co. Litt. 46. b. Before entry of leſſee there 


3s no reverſion, Lutw. 444. Smith v. Boughton. 


Ibid. Marg. 4. The herd of a rectory, which was a manor, demiſed 10 acres 
8 nor of the 75" a for 10 years to A. and afterwards leaſed the whole 
the caſe to manor to B. per Nomen of his manor of, c. for 20 years from 
be adjudged Mic haelmas then next following, but A. never attorned to B. 
3 Manwood, Dyer, and Wray, thought that an intereſt of 10 years 
nion of Har- paſſed to the leſſee of 20 years in the 10 eres after the firſt 10 
per, and years are ended, and that it paſſed not as a revertion but as parcel 
— we of the manor; for the 10 acres were never ſevered from it, but 
was given the franktenement and the fee thereof remained always parcel 
that the and member. But Harper contra. D. 349. b. 350. pl. 18. 
Rena. Paſch. 18 Eliz. | 

barred, the juſtices faid, that the reverſion of the ſaid tenements in the count paſſed by the ſaid 


Jeafe made to the ſaid B. without any attornment ; for they were parcel of the ſaid reQory 2 8 
*. 


manor. ]|—— Bendl. 283, 287. pl. 286. accol ding to the marg, in D. cited above; and the 
Porter lays, he was of counſel with the plaiatiff. | 


Cro. J. 694 F. A. ſciſed in fee made a bargain and [al: years; here is 

Rega reverſion in vendor before 4275 of as wer, Jo. 9. pl. 7. 

ingly. Mich. 18 Jac. in the Court of Wards. Mitton v. Lutwick. 

| 6, Lefr diſſeiſes his tenant for life if the leſſor grants the re- 
verſion the grant is void; for there is no reverſion. Hob. 323. 
in the caſe of Elvis v. the Archbiſhop of York. 

Andfoitis 7. If ler cjects his leſſee, and dies, the poſſeſſion deſcends to 

— gh the heir of one joint eſtate, and yet the right remains ſtill in the 

the tenant leſſee, and if the leſſor grants the reverſion the grant is void; for 


for life by there is no reverſion. Hob. 323. in the caſe of Elvis v. the Arch- 


forever, biſhop of York & al. of 


fioner ; for 8 
ſuch diſſeiſin by neceſſity of law makes a quaſi fee; becauſe wrong is unlimited and ravens all 
f be gotten, and is not governed by tcrms of the eſtates, becauſe it is not contained within 


8. Tenant 


Reverſion. 213 


and livery is made by the attorney of both; during the leaſe for be — wm 


life this is a diſcontinuance, and the tenant in tail has gained the cordingly; 
reverſion, ſo that a deviſe of the reverſion by the reverſioner in but Crooke 


8. Tenant in tail and reverſioner in fee join in a leaſe 2 life, Cro. O. 387. 


fee is void during the life of the grantee for life. Jo. 358. Paſch. * 
9 Car. B. R. Baker v. Hacking. leaſe of the 
tenant in 


tail only during his life, Roll. Abr. 633. pl. 4. S. C. 'Tis the leaſe of the tenant in tail 
only, and the confirmation of the reverhoner in fee. Hutt, 127. S. C. 


9. When a /atute is extended it turns the eſtate of the conuſor 
into a reverſion. Per Ventris J. 2 Vent. 327. in the caſe of 
_ Dighton v. Greenvil,——cites Co, Lit. 250. b. 

10. He that enters by virtue of a power to hold till ſatisfied an 
arrear of rent, leaves the whole eſtate in the owner of the land, 
and not a reverſion only. Per Ventris J. 2 Vent. 327. in the 
caſe of Dighton v. Greenvil, 


(C) What is a Reverſion 20 which Rent is incident. | 219 ] 


generaliy, and ſhall go to the heir in borough engliſh, and 8 , 


to the heir a parte, materna. Arg. Hard, go. cites 7 H. 6. 4. cholas J. 
5 E. 2. Avowry, 207. | Ibid: 94. 
2. Two things are requiſite to make a rent incident to a re- 
vertion, viz. Privity and the ſame right of tate. Arg. Skin. 62. 
in the caſe of Paulin v. Hardy. 
3. As if there are 2 jointenants, and one makes a leaſe for years, D. 187. pl. 5. 
rendering rent, and dies, the ſurvivor has the franktenement, but 1 
ſhall not have the rent; becauſe he comes in paramount the leaſe. The Court 


Arg. Mo. 139. pl. 28 1. in Shelley's caſe, cites 2 Eliz, Dyer. _ 


leſſee ſhould hold the term diſcharged of the rent; but the Reporter adds, quære bene. 
1 Rep. 96. Arg. S. P. in Shelley's caſe. Co. Litt, 18. a. accordingly ; becauſe the ſur- 
vivor is in by the firſt feoffor, which is paramount to the rent. S. P. Arg. Skin. 6a. in the 
caſe of PauLIX v. Hax px, the ſurvivor ſhall not have the rent for want of privity. 
3 Bulſt, 330. S. P. by Doderidge J. So if they join in a leaſe for years, rendering rent to one of 


them, it is good; and the other ſhall not have it, nor ſhall it go with the reverſion, 


1. 7 HE rent is incident to the reverſion when it is reſerved S. P. Ibid. 


4. If a leaſe be made for life, rendering rent, and the Jeſſze for * Arg. - 
life leaſes for years, rendering rent, and after leſſee for life ſur- may 


renders to him in reverſion in fee, he ſhall not have the * rent of by his re- 
the leſſee for years, nor waſte ; becauſe the tenant for life, who verſion, 
ſurrendered, could not puniſh the waſte in this caſe. So if the deer the 
_ tenant for life purchaſe reverſion in fee, he ſhall not have waſte lcaſe for 
during his own life, Mo. 94. pl. 232. Paſch, 12 Eliz. the years 
Ld, Trois v. Barton, | 

5. But otherwiſe of a leaſe for years, rendering rent, and the 

leſſor after grants rever ſion for = or years, and he in reverſion 
ſurrenders to him, he ſhall have the rent or waſte ; becauſe it was 

once a rent incident to the reverſion, and ſo it was not in the caſe 

above ; per Popham. But Plowden and Ipſley fay, that all is one 


as to the action of waſte, Mo, 94. Ld, Treaſurer v. ae 
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219 | Reverſion. 


de 6. A. by deed, reciting, that B. holds a cloſe of him at will, 


08-1 * grants the fame cloſe to B. for his life, ea. rent, and by the 
tate for life /ame deed grants reverſion to a flranger in fee; 

accrues to firmation for life to B. and good remainder to the ſtranger, but it 
e is no grant of the reverſion: ſo that it ſeems that the rent re- 
tion, and mains to A. during the life of B. And. 23. pl. 46. Mich. 13 & 
the remain- 1 4 Eliz. ; | 

der to the 

fRranger depending on the eſtate created by the confirmation, 


7. Habend' and tenend' reverſianem illam ad terminam vitz, 


&c. cum poſt mortem, &c. aut aliter acciderit, rendering, &c. 
when the reverſion ſhall happen as is aforeſaid. The words (cum 
reverſio acciderit) ſhall be conſtrued, cum poſſeffio acciderit ad re- 
ver ſionem, till when no rent is payable. D. 376. b. pl. 27. Trin. 
23 Eliz. Anon. ö | 
8. A. granted land 1 C. after the death of B. for 4 years, and 
the grant was made by the name of @ reverſion ; this is but a leaſe 
in reverſion, and rent is not incident to it. Goldſb. 39. pl. 14. 
Per Cur. Mich. 29 Eliz. Anon. | 
2 Le. 33- = 9. A. deviſed land to B. for years, rendering rent to A. and his 
_— Heir, andafterwards A. deviſed the reverſion to J. S. the rent ſhall 
Dunton. go to J. S. as incident to the reverſion. Per Anderſon Ch. J. 
and Peryam ſeemed to agree to it. Goldſb. 75. pl. 3. Hill. 30 
[220] Eliz. in the caſe of Bettenham v. Harlackenden. 
. di 10. Baron poſſeſſed of a term in right of his wife for 20 years, 
—__ — 10 years, and then grants over the reverſion; it was 
Co. Lit. agreed, that the grantee ſhall not have the rent. But Montague 
S. 526, 300- Ch. J. ſaid, that the wife in Chancery might be relieved for the 
Te rent. Godb. 279. pl. 396. Trin. 16 Jac. B. R. in the caſe of 


bur there Blackſton v. Heap. 


It is re- | | 
ported as if no grant was made of the remaining 10 years; and Croke and Haughton J. agreed, 


that the rent ſhould go to the executor or him who has the reverſion under the leſſor, aud not to 


the wife ; for ſhe comes in paramount. | 


(D) Grant of Reverſion, good. 


Jo. 9 p!- 2 „ BARGAINS and ſells for years to B. lands in A's own 


Id Cro.C. : . 
3 — 2. grant to C. of the reverſion expectant upon it to diverſe uſes. B. 


Paſch.qCar. never entered. This is a good conveyance of the reverſion, and 


S. B. inthe the eſtate is executed and veſted in B. by the ſtatute, and is 
eiſe of Iſe- 


bam v. Mor. divided from the reverſion, and not like a leafe for years at com- 
rice —Het. mon law; for in that caſe there is not any apparent leſſee till 
82.5. C. by entry, but here by operation of the ſtatute it abſolutely and actually 


Norte v. veſts the eftate in B. as to the uſe, but not to have treſpaſs till 


Iham.— azual entry and poſſeſſion, Cro. J. 604, Mich. 18 Jac. in the 


pack: nad? Court of Wards, Lutwich v. Mitton. 


1 and grants, the reverſion before entry of the leſſee the is void, as it is in Saffin's caſe, 
es. 2 4 Ibid. 8. P. For 2 


2 —A o 


o 


2, In 


is is a good con- 


+ poſleflion, afterwards A. reciting this leaſe, makes a 


Cro. E. ;8;. ia the caſe of 


Ss. Bd 2 a. 3 


e mow 
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2. In the grant of a reverſion the leaſe is miſrecited as to 8. P. cro- 


its commencement, yet the grant was held good. Hob. 128. ce on 
Withes V. Caſon. | Miller V. 
| Man waring. 


3. A copyholder in fee by licence makes a leaſe in May to com- Cro. E. 585. 
mence at Michaelmas next; the leſſee enters and was poſſeſs'd, 22 
and afterwards in n the copyholder ſurrenders the reverſion to caſe. 
divers uſes. Reſolved, that the grant is not good, the entry and 
ſurrender being pleaded b-fore the commencement of the leaſe ; but 
had the grant been alleged generally, without naming any time, 
perhaps it had been good; but as the plea is here it is no rever- 


ſion, Litt. R. 17. Selby v. Becke. 


(E Grant of Reverſion. Good; in Reſpect of the 
)  Eflate of the Grantor, 


I, | i a man leaſes to baron and 2 for their lives, and after he Br. Jointe- 
a 


grants the reverſion of the land which the feme held for term _— 


of her life to a ſtranger, the grant is not good; for he had no 5. C. c. 


ſuch reverſion. Br. Grants, pl. 137. cites 13 E. 3. & Fitzh. . 3 
22 fc. C. 5. 


tit. Grants, 63. W. 
3 „ ; : inch. 
986.——2 Rep. 67. b. S. C. cited par Cur. Hill. 43 Eliz. B. R. in Tooker's caſe. ——Cro. E. 803. 
pl. 2. in the caſe of Rudd v. Tucker,—cites 13 E. g,——S. C. cited Arg, Gold(b, 26. pl. 25. 
; * 


2. So where a man leaſes to 2 men for life, and after grants the Lect. Stat. o 
reverſion of one, this is not good. Per Cur. Br. Grants, pl. 137. . 3% 
cites 13 E. 3. & Fitzh. tit. Grants, 63, 

3. In aſſiſe the tenant pleaded in bar a grant of the reverſion by 
the tenant in tail, father of the plaintiff, whoſe heir, &c. with 
warranty, and becauſe the grantor died before the tenant for life 
ſo that it was no diſcontinuance, therefore no bar. Br. Aſſiſe, [ 221 ] 
pl. 342. cites 36 Aſſ. 8. | | 

4. If a rever/ion deſcends to a feme covert, and the baron grants Br. Tra 
reverſion to J. N. and the tenant for life attorns, and after the very, Jar 
baron dies living the feme and the tenant for life, the grant is void; ds. Gs 
becauſe it was not executed in the oe of the baron, and he had 
1 _ in the right of his wife. Br. Grants, pl. 97. cites 
10 E. 4.8. | 

5. The iſſue after the death of his father, tenant by the curteſy, Cro.C. 39g. 
before entry recites a leaſe made by his father, and that the re- S. C. 
verſion was in him, and grants reverſion of the ſaid land to another 
for years after the expiration of the ſaid firſt leaſe, this is a void 
leaſe ; for he has no reverſion at this time the firſt /za/e being de- 


termined, Jo, 355. Hill 10 Car. B. R. Miller v. waring. 
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221 | . Keverſion. 


(F) | Deveſted, by what, and by what reveſted. 
1. « bg oe oy for term of life the 8 to A. fer life, 


iſſeiſes the tenant for life, my reverſion is out of 
me; but if the tenant for life dies, the eſtate of A. is changed, 
and he is now in by his remainder, and my reverſion is reveſted in 


me. Br. Eſtates, pl. 17. cites 19 H. 6, 22, Per Forteſcue. 


See Appen- (G) Paſſes. By what Mord a Reverſion paſſes. 
＋ 2 And ⁊uhat paſſes by the Word Reverſion. 


1. 28.—— 
_ 
1. JF a man has reverſion of a common in fee, of which E. is 

tenant for life, and he grants the common in the life of E. 

by the words all that his common, &c. the grant is void, becauſe 


he has only reverſion. Br. Grants, pl. 177. cites 37 Aſſ. 14. 


lt was re- 2. If a man leaſes his manor or houſe for life, and after gives or 
folved that + ants all his ® manor or meſſuage, this is not good, for it is the 


reverũon of the leſſor, and the houſe or manor of the leſſee during 
manor his life, and attornment ſhall not aid where the grant is void, but 


without © if he had granted his intere/t in the manor or houſe, this had been 
the rever- good. Per Whorwood. Br. Grants, pl. 150. cites 35 H. 8. 


ſion, the re- a : | 
verhon ſhall paſs; for this word manor includes all eſtates and degrees of eſtates of or in the 


manor, 6 Rep. 56. Trin. 4 Jac, in Lord Chandos's caſe. 


85 if the 3. If a feme be endowed of a 3d part, and the heir grants the 2 
_— of other parts together with the 3d part, which the feme holds cum 
be fem acciderit ; by ſuch grant the reverſion of the third part ſhall paſs. 
erm Arg. Pl. C. 159. in the caſe of Throgmorton v. Tracy, cites 


en 10 E. 2. | 

in dower, the reverſion paſſes. Per Fenner. 4 Le. 77. cites 38 E. 3.——* S. P. Br. Grants, 

pl. 30. cites 38 E. 3. 26. per Belk. But if he had granted the reverſion nothing but the 3d 
rt would paſs. Litt. R. 18. in the caſe of Selby v. Beckes, cites 6 Rep. 36. 5 Rep. 124. 

EEA caſe. | 


4. By grant of a reverſion habend* the farm the reverſion will 
paſs. Pl. C. 196. &c. Wroteſley v. Adams. | 
5. By the grant of all tenements a reverſion will paſs, Per 
Dyer. Mo. 36. pl. 118. Trin. 4 Eliz. in an Anon. caſe. 
[ 222 J 6. A. leaſed a _ and land to B. for years if B. fo long live. 
Afterwards A. by indenture granted the houſe and land to F. S. to 


hold the reverſion to F. S. for life, cum per Mortem, &c. acciderit, 


reddend. to A. and his heirs, cum reverſio prædicta acciderit s. 

a year, Reſolved, that by the demiſe of the meſſuage and land for 

life the reverſion ſhall paſs, but by grant of the reverſion land in 

poſſeſſion will not paſs. 10 Rep. 107. a. b. in Loſield's caſe, 

cites Hill, 23 Eliz, C. B. Paſmer v. Prowſe. | I 
7. 


Reverſion. 222 


7. If a man bargains and ſells his reverſion of tenant for life * where 
4 Was te- 


by words of bargain and ſale only, and the deed is nat inrolle 8 
within 6 months, but afterwards the tenant for life attorns, yet life Big vg 


the reverſion ſhall not paſs, becauſe bargain and fale are not apt verfiontoB.. 


. 8 . . b in 
words to make a grant; per Dyer Ch. J. and the other juſtices, n mn 


And Dyer faid, it had been fo adjudged in the C. B. Godb. 7. conveyed 


pl. 9. Paſch. 23 Eliz. in C. B. Anon. | oy rever- 

| ion to A 
by the words bargain, ſell, and alien, with attorament, the reverſion will paſs becauſe of the ard 
elien. Cro. J. 210. pl. 1. Mich. 6 Jac. B. R. Adams v. Steer, S. P. Per Cur. D. 362. 


b. pl. 20, Marg. cites M. 6 Jae, B. R. Sir Edward Dawey v. Newdigate.——But not by the 
words bargain and ſell only without attornment. Cro. J. 210. pl. 1. cites it as adjudged 1a the 
Court of Wards. 30 Eliz. Per 2 Ch. Juſtices as the caſe of Menton v. Fettyplace, 


8. Trees growing excepted on a leaſe for life ſhall paſs by grant 
of the reverſion; for they are annexed to it, 11 Rep. 50. b. 
Mich. 12 Jac. in Liford's caſe. 
9. All his lands. Mo. 341. pl. 463. Hill. 35 Eliz. C. B. Pl. C. 16:. 
Townſend v. Wallie. | . %- 


Tracy,——433- b. Arg. D. 124. pl. 40. S. C. If land is leaſed for life or years, there 
the words grant of the land are words ſufſicient ex vi termini to make the reverhon to paſs. 


4 Rep. 36. Mich. 26 & 27 Eliz. B. R. in Bozoun's caſe. 


10. By name of a reverſion in a fine remainder will paſs. S. p. Pl. c. 
Cro. E. 594. pl. 37. Mich. 39 & 40 Eliz. C. B. Edwards 154. in the 
caſe © 
V. P cel. | Throg- 
mort, 1 v. Tracy.—.—8. P. Pl. C. 157. b. S. P. Per Fenner. 4 Le. 56. —8. P. 
Roll. Rep. 319- 


PI. C. 141. b. Arg. S. P. in the caſe of Browning v. Beiton; but where he 
has a reverſion of ſome lands and remainders of others, the grant of all his revetſions will not paſs 


the remainders. Pl. C. 142. 


II. By the words all his interęſt, the rent divided from the Oro. E. 640. 


reverſion will paſs, and the reverſion clearly paſſes by all his e/tate. Ph oh — Ce 
Mo. 526. pl. 694. Hill, 40 Eliz. Davy v. Matthews, — 
intereſſe 


ſuum, as well reverſions as poſſeſſions in fee ſimple hall paſs. Co. Litt. 348 


12. By the name of remainder a reverſion will paſs in a fine. 
2 And, LED as 67. Mich. 41 and 42 Eliz. Anon. 

13. If A. leaſes for life to B. and after grants the reverfion to C. 
babendum to C. in fee after the death of B. this is void; for it is as 
much as if he had ſaid habendum the reverſion, which had not 
been good; per Haughton J. But Crooke and Doderidge held 
clearly e contra, becauſe it is not faid habendum'the reverſion, but 
only ſaid habendum, and this may be intended the land, and then 
it had been clearly good; but if it be-intended the reverſion, yet 
it is good, becauſe the eſtate paſſes immediately to be in poſſeſſion 
by the death of the leſſee ; and Doderidge ſaid, that this had been 
adjudged 3 or four times in this court before now: but Haughton 
agreed, that if it had been 'habendum the land, &c, it had been 
good. Roll. Rep. 256. Mich, 13.Jac. B. R. Obiter in the 
Caſe of Southcott v. Adams. | 
14. A, deviſed the third F all his living to his wife for life; 
this extends to lands in reverſion expectant of eſtate for life, - 
| W 
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1223 Beverſion. 


well as to lands in poſſeſſion, and is as much as if he had faid al! 
his 2 Cro. J. 649. pl. 18. Mich. 20 Jac. B. R. Rowland 
v. oughty. | | | 

At the time + 15. Where there is droge term ts commence after a term in 
of the ne ,7;, a reverſion, as a reverſion cannot be granted oninino by way of 


the rever- g 
— grant, becauſe the eſtate does not paſs till attornment; but by fine 


pefiant on it may. Skin. 387. Mich. 5 W. & M. B. R. Quarn v. Roe. 


leaſe, notwithſtanding the grant of the ſecond leaſe. for that continued only an intereſſe ter mini, 
and did not alter the reverſion which remained intircly expectant upon the firſt leaſe, as it was 
before ; and judgment accordingly, 1 Salk, go. pl. 2. Trin. 5 W. & M. in B. R. S. C. by name 
of Gwam and Ward v. Roc. 


* 


— - (H) Paſſes. By what Words. In futuro. 


I. FARM is in leaſe, the leſſor grants another leaſe of the 
reverſion of the farm, habend. the farm after the end of the 
ormer leaſe; this is not a grant of the reverſion in poſſeſſion, but 
of the land when it ſhall} come into poſſeſſion, by reverting after 
the end of the firſt leaſe. Pl. C. 197. b. 198. 1 Eliz. Wrote 
ſley v. Adams. a | 

2. A. granted land to C. after the death of B. jor 4 years, and 
the grant was made by the name of a reverſion; this is but a leaſe 
in reverſion ; if it ſhould be a grant of the reverſion, it is void, 
becauſe it is to begin after the death of another. Goldſb. 39. 

pl. 14. Per Cur. Mich. 29 Eliz. Anon. | | 
Ibid. 283. 3. A. tenant for life makes . for 4 years to B. and after- 
Ps Mich. cards grants the reverſion to C. habend. tenementa prædicta, from 

39 & 40 4 : 
Eli, S. c. Midſummer next, for life of A. The tenant attorns, yet nothing 
aſurmed in ed, becauſe limited to begin at a day to come. Cro. E. 450. 


pl. 18. Mich. 37 & 38 Elz. Buckler v. Harvey. 


2 And. 29. 80. 


Sr. E. 3. 4. A. tenant for life, reverſion to B.— B. by deed grants to C. 


— 23 the reverſion of the ſaid land, habend' dictam reverſianem cum poſt 


Parl. caſes mortem of the tenant for life, without more, ad terminum vite 
206, in caſe 2745.3 tenant attorns, this paſſes as a reverſion, and the words cum 
of Jermin poſt mortem are idle. Adjudged. And. 284. pl. 292. (bis) 
So where Hill. 34 Eliz. Daſhper v. Milbourn. 
A. made a 
leaſe for 3 lives, and after granted the reverſion to another for his life, ta commence after the death 
of the 3 lives, it was reſolved that the words (to commence, &c.) were void, and the grant of the 
reverſion good in præſenti. Mo. 881. pl. 1236. in caſe of Stewkley v. Butler, cites Hill. 
31 Eliz. B. R. Anon. | | 
He in reverſion expectant on eſtate for life grants the rever/ion by the premiſes of the deed to 
another, after death of the leſſre i this is void, becauſe it is to commence at a day to come; and ſs 
it had been if it been by an habendum. Per Coke. Roll. R. 261. pl. 31. Mich. 13 Jac, 
B. R.—That it is void, per 2 juft. againſt 1. who diſtinguiſhed between an * Lbend. poſt mortem, 


and habend. from a future day, that the firſt is a limitation as to the time of] having the poſſeſſion, 
and not as to the having the reverſion; for that is in the grantee tly, but that the 2d excludes 
the grantee from having the reverſion till that time. Cro. E. 450. Buckler v. Harvey. 

* By the grant of the meſſuage and land habend. rever/ionem, &c. for life poſt mortem of the 
leſſee, &c. the habend. is good ; for in judgment of law ing but the . 
premiſſes. 10 Rep. b. 107. Ilobch's caſe. Co, E. 585. „. ; x 


is gtanted in the 
. 
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5. A. made a leaſe for years to B. and afterwards A. confirmed the Jo. 488. pl. 
teaſe to B. and by the ſame deed, to which B. and C. were parties, OT, 
granted to B. and C. all, Ic. (prout in the leaſe) habend' from and the yicars 

er the faid term, &c. to C. for one month after the end, &c. of Choral of 
the ſaid term and years in the ſaid recited leaſe, & c. and after 4 Pars LIEN 
month fully determined to have, &c. the premiſes, to B. his heirs ai. accord- 


and aſſigns for ever, rendering Gl. 6s. 4d. per annum. Acjudged ine. 
ar. 31. p 


that the grant is void, being to convey an inheritance in futuro; 66.8 K by 


for the month is not to begin * till the term is expired, and it is a the name 


grant of intereſſe termini, and no grant of a reverſion ; and though of Swift v. 
the indenture granted other things than were in the leaſe, yet as it — ms 


is an intereſſe termini of part, ſo it muſt be of the reſidue; for according- 


there cannot be Faction of the e/tate ; and then being only an in- ly by g juſ- 
+ 0 _ h f ff S * 3 2 


tereſſe termini in C. there cannot be a grant of a remainder or re- „ 
verſion, to commence in futuro. Cro. C. 546. Trin. 15 Car. of opinion 


B. R. Swift Subchantor, &c. of Litchfield v. Eyres, &c. Leſſees chat here is 
of P eyto, X | = not any 


| grant of a 
freehold to commence at a day to come. 


L224“ 


(I) Paſſes by what Conveyance. 


1. Ez SSOR confirms the eſtate of leſſee for years, remainder Doct. & 
to F. S. J. S. ſhall not take this as a reverſion, becauſe d. 94. 
he is not party to. the deed. Pl. C. Arg. 25. b. x” 

2. Where lands are in leaſe, and the leſſor makes a new demiſe _ ur 
of the land; this is ſufficient to convey the reverſion where there not aflign- 
is a deed and attornment alſo, Pl. C. 421. b. 422. in caſe of able —_ 
Bracebridge v. Cooke. | Po 


ment; and therefore a grant thereof not being pleaded to be by deed, notwithſtanding that it was 
by attorament, was held not good; and judgment accordingly, 3 Lev. 154. 155. Paſch. 36 
Car, 2. Bcely v. Purry. f 


3. Reverſion expeftant on an eſtate of freehold lies only in grant. 
Co. Litt. 332. | | 
4. Leſſee for lifs and leſſor join in froffment by deed, reverſion 
palles without livery. D. 362. b. Marg. pl. 20. cites it as 
agreed Mich. 6 Jac. Anon. a 
5. A reverlion cannot paſs but by deed or fine. Cro. C. 143. 
in Cale of Long v. Nethercote, | 


(K) Reverſioner and Tenant for Life. How they 


are ſeverally intergſled, inter ſe. 


I. A SEISED in fee of copyhold lands, ſurrendered them Chan. Cafes 
| + to the uſe of B. on condition that C. ſhould enjoy the 273- Hes, 
ſame for life; A. died, C. entered, and committed wafle on the 5 © but no- 
lands and the timber. On a bill by B. to ſtay waſte, it was de- thing ap- 
creed that no relief could be for waſte done, it appeating that C. f _ 
Vor. XIX. 8 e 


v. Ayres & 
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Reverfion. 


hold, or the fenant for Life had paid off 1007. mortgage on the premiſſes ; but an 


point of 
waſte. 


[2251 


As if a man 
teaſes his 
land 70 

75 S. T or 
ife, render- 


ing 25. 


injunction againſt him to ſtay all future waſte, and B. to pay two 
thirds of the 100l. and C. the other third. Fin. R. 220. Trin. 


27 Car. 2. Corniſh v. New. a | 
2. Oliver Cromwell (the grandſon of the protector) deviſed a 
term for 99 years to truſtees for payment of debts and legacies, and 
ſubject thereunto deviſed to Richard Cromwell his father for life, 
remainder to his ſiſters the plaintiffs. The debts and legacies 
were paid by ſale of timber and wood; yet a leaſe for g years 
certain was decreed to be made by the truſtees to a tenant, of part 
of the capital abe, at 170l. per ann. though the reverſioners 
oppoſed it. 2 
Cromwell. 


(L] Reverfioner. His Power. Charges by him 
good 10 bind the Heir. | 


H in reverſion may charge the land in the life of the 
tenant for life; and this ſhall take effect after the death 


of the tenant for life. Br. Rents, pl. 24. cites 34 Aſſ. 4. 


annum, and after grants to another 23. out of the land which J. S. held of bim for term of 


life to the grantee and his heirs during the life of the grantor ; this ſhall be taken as a grant of a zew 
rent by him in reverſion, and that the grantee Mui have the rent, though F. S. dies. Ibid. _ 


2. If a man Zeaſes for 7775 and grants the reverſion, or re- 
mainder over to F. M. who charges the land and dies, and the tenant 
for life is heir to him to nee he ſhall hold diſcharged ; for he 


hath the poſſeſſion by purchaſe though he hath the fee by deſcent, and 


the franktenement is extinguiſhed in the fee. Quære. Br. 
Charge, pl. 16. cites 9 E. 4. 18. rh | 


() Along. What Actions Reyerſioner may 
have, and when. | 


T.TF a man deviſes lands to one in tail, and the tenant in tail 
dies without iſſue, he in reverſion ſhall have a writ of ex 
gravi querela in _— a formedon in the reverter, to recontinue 
the poſſeſſion of the land in him. E. N. B. 199. (A) 
2. The grantee in reverſion ſhall have writ of ad terminum qui 
Præteriit againſt the leſſee or his heir or aſſignee, and yet there is 
no ſuch writ in the regiſter. F. N. B. 202. (B) cites 8 E. 2. 
Itin. Cane. | 
3- He in reverſion ſhall have writ of intruſion againſt him who 


intrudes into the land after the death -4 tenant for life, or in deer, 
) | | 


or by the curtefy. F. N. B. 203. ( 


4. Where tenant in dower aliens in fee, for life or in tail, he 


who has the reverſion in fee, or in tail, or for life, ſhall have a 


writ of entry in caſu proviſo againſt the alienee, and againſt _ 
| who 


ern, 647. pl. 576. Hill. 1709. Gibſon v. 


V 


there. 


2. Ir 


remain 


to the r. 
execute c 


_ Reverſion. 225 


who is tenant of the freehold during the life of the tenant in 
dower, — and the writ may be in the per, cui, and paſt. F. N. B. 
205. (M) ä | 

5. If a man grants the reverſion of lands which are held of his 
inheritance in dower, and the tenant attorns, and afterwards the 
tenant in dower aliens in fee, the grantee ſhall have a writ de 
aſſignatione. F. N. B. 206. (B) | 

6. If tenant for life, or for another's life, or by the curteſy 
aliens in fee, in tail or for life, he in reverſion for life, in fee, or in 
tail ſhall have a writ of entry in conſimili caſu, during the life of 
tenant for life who aliened. F. N. B. 206. (F) | 

7. Where tenant in dower by the curteſy, or for life aliens in 
fee, or life of another, or in tail; after their death he in reverſion 
in fee, or for life, ſhall have a writ of entry ad communem legem. [226 ] 
F. N. B. 207. (G) | 

8. A. leaſed for years to B,——B. covenanted to repair. A. 

ranted the reverſion to C. B. died leaving his wife executrix. 

er Cur. C. ſhall not recover damages but only from the time of 
the grant, and not for any time before ; yet the executrix ſhall be 
charged for non-repairing as well in her huſband's time as in her 
own. 3 Le. 51. pl. 72. Trin. 15 Eliz. C. B. Anon. 

9. Tenant in poſſeſſion may have treſpaſs, and the reverſioner 
may have caſe for the ſame treſpaſs, as for deſtruction of timber 
trees, in regard of their ſeveral intereſts. But the reverſioner can- 
not have treſpaſs during the term ; for that is founded only upon 
the poſſeſſion. 3 Lev. 209. Hill. 36 & 37 Car. 2. and 1 Jac. 2. 
C. B. Biddlesford v. Onflow. 


(N) Phadings. And where there muſt be a i (M4. 5) 
Prefert or Monſtrans of Deeds, in Caſes of Re- e. 


verſions and Remainders. 


there. Br. Monſtrans, pl. 17. cites 42 E. 3. 19. | it be de- 
| manded by 
demanded. 


the tenant ; but by Finch. he need not ſhew it till it be 


2. In aſſiſe, where he in remainder is in poſſeſſion, ſo that the 


remainder be executed, he may plead the matter and convey himſelf 


to the remainder without ſbetuing deed of remainder ; becauſe it is 


executed. Br. Monſtrans, pl. 103. cites 43 Aſſ. 24. 
3. Contra where he demands the land by * formedon in the re- Ibid, pl. 
mainder, or brings a writ of waſte, Br. Monſtrans, pl. 103. cites 8 


43 Aſſ. 24. | Contra thas 
he in remainder may be received without ſhowing decd. 


4. In replevin, ſervices were given to A. in tail, the remainder 
to B. in fee, the tenant in tail is ſeiſed, and dies without iſue, and 


he in remainder was ſeiſed of Jai; and diftrained and avowed for 


0 
the 
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226 Reverſion; 


the rent; and good per Cur. without ſhewing deed of remainder. 
Br. Monftrans, pl. 150. cites 45 E. 3. 28. | 

5. He in remainder who gets a releaſe of his companion in re- 
mainder prayed to be received, ang was received notwithſtanding 
that the releaſe was made pending the writ, but he ſhall not ſhew 


deed of remainder and the releaſe too; quod nota, Br. Mon- 


ſtrans, pl. 30. cites 7 H. 4. 10. 

6. Præcipe quod reddat ;. the tenant for life prayed aid of him 
in remainder. Per Thirning, you ſhall ſhew deed of remainder ; 
for it belongs to you, by which he ſhewed deed. Br. Monſtrans, 
pl. 39. cites 12 H. 4. 20. Brook makes a quzre, if of neceſſity; 
for it is otherwiſe, 22 H. 6. 1, For a remainder may be by 
livery without deed, Br. Ibid. 5 

7. Quare impedit ; the plaintiff conveyed himſelf to the ad- 
vowſon by grant by fine to J. N. in fee, who after granted it to 
FF. for life, and &-" by another deed granted the rever/ton to the 
plaintiff, and that W. is dead, and fo made title to himſelf; and 
the plaintiff was compelled to ſhew the deed of grant of reverſion, 
D227] for it belongs to him, but not the grant for life to W. And per 


: 


Hank. he ſhall ſhew the fine allo; and ſo he did. Br. Monſtraus, 


pl. 40. cites 14 H. 4: 10, 11. | 
Br.Oyerde 8. He in remainder, who prays aid to be received, need not 
Faits, pl. 10. ſhew deed ; for the deed of remainder belongs to the tenant for 
cites S. C. life ; per Strange, quod non negatur. Br. Monſtrans, pl. 49. 

Cites 7 H. 6. 1. | 
dere 9. In aſſiſe, the plaintiff intitled himſelf by remainder, he ought 
eee not to ſhew deed, and yet the remainder cannot commence without 
which can- deed; per Fulthorp, which Yelverton agreed. Br. Monſtrans, 


RR ee pl. 55. cites 21 H. 6. 23. | 

menc | 
without deed ; but he in remainder nog he in reverſion cannot have affiſe before the remainder au 
reverfion be fallen to the poſſeſſion, and this veſted and executed, and then they need not ſhew deed : 
contra after the execution ot it. Per Yelverton. Br. Monltrans, pl. 55. cites 21 H. 6. 23. 


10. If a man grants the reverſion of his tenant for life by deed, 
and the tenant attorns and dies, and he in reverſion, who purchaſed, 
enters; this is a good plea without ſhewing deed, for this is ex- 
ecuted; and it appears by his pleading, that all commenced by 
title. Per Choke. Er. Monſtrans, pl. 60. cites 15 E. 4. 16. 

Pl. C. N. II. Leaſe for life, remainder in tail; tenant for life dies; re- 
3 ee mainder- man enters and dies; his iſſue ſhall have formedon, and 
Ch. j. declare on an immediate gift, and not ſhew the deed of it; but 


agreed, be- therwiſe if it was to execute it. Per Hales J. Pl. C. 52. in caſe of 


——— Wimbiſh v. Talbois, cites 18 H. 8. 4. Br. Monſtrans. 1. 


time, and by one livery; but if it was by grant of reverſion, there though he was once ſeiſed 


yet it ſhould be otherwiſe; ſor in the 20 Lib. All. the difference is taken between remainder and 


gion, placito ultimo ut ſupra. 57. b. 


For more of Reverſion in general, ſee Deviſe, Grant, Re: 
mainder, Reſceit, and other proper Titles. 


«4 


RKeverter, 


Is: A | 
Sy pureha 
the oriory 


ed 
and 


(227) 


Reverter, 


(A) In what Caſes. 


1. T*\EOFFMENT in fee, on condition that feoffee ſhall in- 

feoff a ſtranger, if upon the tender of the feoffment the 

frranger refuſes, the teoffor ſhall have all the eſtate again. Arg. 
2 Roll. R. 68. cites 19 H. 6. 34. 2 Ed. 4. 3. 

2. If a rent be granted to one and his ſucceſſors, and the cor- 
poration is diſſolved, the rent ſhall revert to the donor; and there 
is no difference between things lying in prender or in render. 
Per Coke and Warburton J. but Nichols J. contra, that the rent 
extinguiſhes in the land itſelf. Godb. 211. pl. 301. Mich. 
11 Jac. C. B. in the caſe of the Dean and Canons of Windſor 
v. Webb. | 

3. On a void limitation, as of a remainder in poſſibility of a 
chattel real to the heir of the perſon limiting, there the eſtate in 
intereſt reyerts to the limitor. Chan. Caſes, 8. Hill. 13 & 14 
Car. 2. in caſe of Goring v. Bickerſtaff. | 

4. Deviſe was of a term for years to ſeveral ſucceſſively for life ; | 228 ] 
after the deaths of all, the reſidue ſhall revert to the executor ; 
there may be a poſſibility of reverter even where no remainder can 
be limited, as in caſe of a gift to A. and his heirs while ſuch a 
tree flands, 1 Salk. 231. Hill. 9 W. 3. C. B. Eyres v. 
Falkland. 5 1 ' 


For more of Reverter in general, ſee Condition, Eſtate, Uſes, 
and other proper Titles. 


Revive, 


(A) What Things ſhall revive. 


1. 'A THING which is once extind cannot revive. Br, Pre- 4: where 
C rogative, pl. 32. cites 24 E. 3. 65. 3 


Sy purchaſe of the manor by the king, there if the king gives the manor to the ſubjeR in fee, yet 
the priority not revive, Ibid, 


„ 2. 80 
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228 - Revive. 


2. So of ſervices; as to find 3 chaplains to do ſervice in A's 
chapel, if the chapel falls, then while the chapel is down the divine 
ſervice ceaſes : but if rebuilt in the ſame place of the old one, the 
ſervice is revived, but if in another place, the grantee is not bound 


to find chaplains to do ſervice there. Arg. 4 Rep. 86. in 


Lutterel's caſe, cites 10 H. 7. 13. a. 16 H. 7. 9. a. b. the 
Abbot of Newark's caſe. | 
But if the 3. So if tenant holds to cover the lord's hall, if the hall falls or 
lord cs be pulled down, and built larger or in another place, the tenant is 


ewerts it is 


other wſes, Excuſed ; but if rebuilt in the ſame place and of the ſame dimen- 

« rn tons, the ſervice is revived. Arg. 4 Rep. 86. b. in Lutterel's 
tchen or . | 

fable. the Caſe, cites 10 E. 3. 23. 

zenure is gone. Ibid, S. C. cited Noy. 127. in caſe of Buck v. Amcotts, becauſe thereby 

the tenant is put to greater charge, and no profit or benefit accrucs to the tenant. Win. 45- 


in caſe of Pope v, Reynolds, S. C. agreed. Arg. 


Cre. E. ag. 4. Praſcription aa 28 4 tithes, being interrupted by their 


p13. Hill. ooming into lay- again revived by their coming 
R. S. c. into ſpiritual hands; for tithes are not iſſuing out of land. Le. 

— 4 241. pl. 336. Mich. 33 Eliz. B. R. Biſhop of Lincoln v. 

of Wick- Cowper. 5 | ; 5 


5. A condition cannot be diſcharged for a time, and in eſſe agai 
afterwards. Per Gawdy, Clench and Popham. Cro. E. 816. 
Paſch. 43 Eliz. B. R. in caſe of Dumper v. Syms. 

6. An authority revoked cannot be revived, but without actual 
repealing it is not to be avoided. Arg. Lane 74. in caſe of 
9 v. ns - 2 

8. F. byrep- 7, Things of neceſſity ſhall revive, as a way to market or church. 
e * Vent. 97. Mich. 22 Car. 2. B. R. in the caſe of Poxus v. 
ridge J. HEensTock, cites * Poph. 172. &1 Cro. BAKER v. BREREMAN; 
4 an and of this opinion were the Court. 

of Sury v. Pigot, ———Ctio. C. 414. Baker v. Brercman. 

*[ 229] 
S.P.byPop- 8. But not ſo of eaſements, Vent. 97. cites Cro. Car. 418. 


— _ Baker v. Brereman. 


Poph. 173. in the cafe of Sury v. Pigot. 


9. The crown grants to A. who mertpages to B, and afterwards 
the grant to A. is ſet aſide. The crown 38 years after re-grants 
0 


the heir of A. Whether the re-grant to A. is ſubject to B's 
mortgage? MS, Tab. cites 3 Feb. 1719. Brown v. the E. of 


(B) What 


—— 


for the condition broken, 


as the caſe is to be intended, Co. Litt. 46. b. 


Revine. 229 


(B) What Things may revive. By what AF. 


I, CTIOMN on execution may be extinft by feoffment, and yet As where 
. * h He nditi d þh nt rs the beir of 
may revive if the e upon condition, and he enters ih 4, elfe 


r. Revivings, pl. 5. cites 38 E. 3. 16. after de- 
ſcent, or the 


heir of diſcontinuee or feme after diſcontinuance, &c. who have cauſe of action or re-entry, or if lord 
difſeifes his tenant and makes feoffment, and the heir of the diſſeiſor, or diſcontinuee, or tenant re- 
enters, the right and title, and action and ſeigniory is determined for ever. Br. Scure facias, pl. 88. 


cites 38 E. 3. 16. 
Contra if it be upon condition, and the feoffor enters for condition broken before the heir of the diſ- 


Seifor, diſcontinuee, or tenant, &c. re-enters, And fo note a diverſity where the feoffment is defeated 
by re-entry by the condition before, &c. and where not. Br. Scire facias, pl. 88. cites 38 E. 3. 16. 

Hut execution by flatute merchant, which is extin& by feoffment of the conuſor, made to the oy 
after execution, upon condition cannot revive by entry for the breaking of the condition. Br. Re- 
vivings, pl. 2. cites 46 E. 3. 27, Br. Audita Quetela, pl. 5. cites S. C. For a thing which 
is determined cannot revive. | | | | 


2. 7 E. 4. cap. 5. Enacts, that lands holden of a common perſon = Ao 
by fealty, rent, or other ſervice, coming to the king's hands by at- 3 by 


tainder of treaſin, and being after granted by the king to another, d. 
Hall be holden as if ſuch attainder had not been. Br. _ 
3. If a man is attainted of treaſon and holds land of a common . 
perſon, there if the heir of him who was attainted be reſtored by par- 
lament in ſuch form as if no ſuch attainder had been, there the 
ſeigniory of the common perſon, of whom he held before, is revived ; 
quod nota, Br. Revivings, pl. 8. cites 31 H. 8. | 
4. If tenant in fee takes wife and makes a leaſe for years, and 
dies, and the wife is endowed : ſhe ſhall avoid the leaſe. But 
after her deceaſe the leaſe ſhall be in force again. Co. Litt. 46. a. 
5. If the patron grants the next avoidance, and after parſon, 
patron, and ordinary, before the flatute, had made a leaſe of the 
glebe for years, and after the parſon dies, and the grantee of the next 
avoidance had preſented a clerk to the church, who is admitted, in- 
ſtituted, and inducted, and died within the term, the patron preſents 
a new clerk, and he is admitted, inſtituted, and inducted ; albeit he 
comes in under the patron that was party to the leaſe, yet becauſe 
the laſt incumbent, who had the whole eſtate in him, avoided the 
leaſe, it ſhall not revive again, no more than if a _ covert levies 
a fine alone, if the huſband enters and avoids the fine, and dies, the 


whole eſtate is avoided fo as it ſhall not bind the wife after his 
death. Co. Litt. 46. a. 


6. If a woman be endowed of an advowſon which is appro- 


priatedꝭ and the preſents and her incumbent is admitted, inſtituted 


and inducted, albeit the incumbent dies, yet the appropriation 15 
wholly difſelved, becauſe the incumbent, which came in by pre- 
ſentation, had the whole eſtate in him; and ſo was it adjudged 

7. Tenant in tail makes a leaſe for 40 years, reſerving a rent, Cons * 
to commence 10 years after, and dies, the iſſue enters and infeoffs A. 75, . 


10 years expire, the leſſee enters; if A. accepts the rent the leaſe is  Juit. con- 
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230 "Right. 
2 3 good; for he fhall have the ſame election that iſſue in tail had, 
either to make it good or to avoid it, ſo as it could not be pre- 


. Simmonds 


v. Cud- Ciſely affirmed whether by the entry of the iſſue this executory 
more. leaſe was avoided, but it depends uncertainly upon the will of the 


; feoffee. Co. Litt. 46 b. | 

2 Salk. 686. 8. Where a warranty extinguiſhes the right, a releaſe of that 
. P. Smith warranty will ſet it up again. The pleading a rebutter ſhews it 
1 does not give a right; for the concluſion is not judgment ſi actio, 
but is by eſtoppel. Arg. 11 Mod. go, 91. pl. 13. cites Fitzh. 
tit. Droit 29. 


For more of Revive in general, ſee Action, Conditions, Ex⸗ 


tinguichment, Manor. Kelummons, and other 
proper Titles. 


(4) The ſeveral Sorts. And of the Difference be- 
tween that and Title and Intereſt. 


*Pl.C.487. 1. OTE, * there 22 0 recuperandi, jus intrandi, jus ha- 

be Mie. 1 V bendi, jus retinendi, jus percipiendi, jus peſſidendi. Co. 
171 8Eliz. Litt. 345. b. 

in the caſe . 


of Nichols v. Nichols. ————S. P. 8 Rep. 151- b. accordingly in Altbam's cafe. 
Godb. 313- Arg. in the caſe of Sheffield v. Ratcliſf. 


„. Treat.” 2. There is jus preprietatis, a right of ownerſhip; jus pa 
of Tecs, Gonis, a right of ſeiſin or poſſeſſion; and jus proprietatis & poſ- 
the difſciſor ſeffionis, a right both of right and poſſeſſion ; and this is 0 
has ovly called jus duplicatum, or droit droit: for example; if a man be diſ- 
F 13 ſeiſed of an acre of land, the ſeo has jus proprietatis, the * di, 

123 oe ſeiſor has jus poſſeſſionts ; and if the A releaſes to the diſſetſor, 
diſſeifſce "he has jus proprietatis & poſſeſſionis. Co. Litt. 266. a. | 


may enter 
2 bim; but againſt all other perſons the diſſeiſor has right, and in this reſpect only can be 
ſaid to have the right of poſſeſſion; for in reſpect to the diſſeiſce he has no right at all. But when 
- fleſcent is caſt, the heir of the diſſeiſor has jus poſſeſſionis, becauſe the diſſeiſee cannot enter upon 
iSpofſcfion and evict him, but is put to his real action, becauſe the freehold is caſt upon the heir; 
© and fays, that the nations of the law do make this title to him, that there may be a perſon in being 
to do the feudal duties, to fill the poſſeſſion, and to anſwer the actions of all perſons whatever; and 


fince ic is the law that gives him this right, and ebliges him to theſe duties, antecedent to any = 


is ol 
G 
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of his own, it muſt defend ſuch poſſeſſion from the aft of any other perſon whatever till ſuch pol. 
ſeſſion be evicted by judgment; which being alſo the act of the law may deſtroy the beir's title. 
If a difſeifor at the time of his death has not the freehold in him it cannot be caſt upon his heir: 
for then there is no danger that the frechold ſhould want a poſſeſſor; therefore the lau creates no 
title to ſuch poſſeſſion in the heir at law; for it were incongruous that the law ſhould ſuppoſe the 
right of “ poſſeſſion in the heir, when the poſſeſſion is in another at the death of the anceſtor. The 
law will not afterwards create him a new title iz prejudice of the perſon that has the right of property. 
If the diſſeiſor therefore makes a eaſe for /ife ic parts with the poſſeſſion, and cannot tranſmit it 
to the heir, ſince he had parted with it at the Gums of his death, and che deſcent of a reverſion will. 
not make a right of gefalle; for nothing deſcends to the heir in reverſion but the right of the re- 
verſion, and that is a right againſt all other perſous but the diſſeiſee; for ſince only the right de- 
ſcends the heir can be in no better caſe than the diſſeiſor was at the time of his death; and there- 
fore when tenant for life dies he bas only the naked pallalſion, as the diſſeiſor had it. But if the diſ- 
ſeiſor had died in poſleſſion, the law for the realon atoreſaid, caſting the poſſeſſion on the heir, 
makes it a right; for that is properly a right which a man comes to by the act of the law ; and ſince 
the heir in ſuch caſe would come to the poſſeſſion by the act of the law, it mult be called a right 
of poſſciſhon; and it could not be a right of poſſeſſion if he could not defend it againſt all ag- 
reſſors; therefore, in ſuch caſe, the right of entry is taken away from all others; and hence theUit. 
tinftion came to be made between jus poſſcſſionis and jus proprietatis. G. Treat. of Ten. 19, 20. 


3. Right, jus five rectum, (which Littleton often uſes) ſignifies 


properly and ſpecially in torits and pleadings, when an eftate is 
turned to a right, as by diſcontinuance, diſſeiſin, &c. where it 


ſhall be faid, quod jus deſcendit & non terra. But (right) does 
alſo include the eftate in eſſe in conveyances; and therefore if 
tenant in fee ſimple make a leaſe for years, and releaſes all his 
right in the land to the leſſee and his heirs, the whole eſtate in 
fee-ſimple paſſes. And ſo commonly in fines the right of the land 
includes and paſſes the eſtate of the land, as A. cognovit tene- 
menta prædicta eſſe jus ipſius B. &c. And the ſtatute fays, jus 
ſuum defendere, (which is) ſtatum ſuum. Co. Litt. 345. b. 

4. Title properly (as ſome ſay) is, when a man has a lawful 
cauſe of entry into lands whereof another is ſeifed, for the which 
he can have no action, as title of condition, title of Mortmain, &c, 
But legally this word title includes a right alſo ; and title is the more 
general word, for every right is a title, but every title is not ſuch a 
right for which an action lies; and therefore titulus eſt juſta cauſa 
poſſidendi quod noſtrum eſt, and ſignifies the means whereby a 
man comes to land, as his title is, by fine, or feoffment, &c, 


And when the plaintiff, in aſſiſe, makes himfelf a title, the tenant 


may ſay, veniat aſſiſa ſuper titulum, which is as much as to ſay, 
upon the title which the plaintiff has made by that particular con- 
veyance ; et dicitur titulus a tuendo, becauſe by it he holds and 


| defends his land; and as by a releaſe of a right, a title is releaſed, 


ſo by releaſe of a title, right is releaſed alſo. Co. Litt. 345. b. 
5. Intereſt, Intereſſe is vulgarly taken for a term or chattel 


real, and more particularly for a future term; in which caſe it is 


ſaid in pleading, that he is poſſeſſed de intereſſe termini, But ex 
vi termini, in legal underſtanding, extends to eſtates or rights, 
that a man has, of, in, to, or out of lands; for he is truly ſaid to 
have an intereſt in them; and by the grant of totum intereſſe 


ſuum in ſuch land, as well reverſions, as poſſeſſions in fee ſimple 


ſhall paſs, and all theſe words ſingularly ſpoken are nomina col- 
lectiva; for by the grant of totum ſtatum ſuum in land, all his 


eſtate therein paſſes, et fic de cæteris. Co. Litt. 345. b. : 
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6. Condition is not à right, but a title, Br. Droit de Reco, 


pl. 35. cites 33 Aff. 11. 


7. By alienation of an 1 in Mortmain, the king has no 


right, but only @ title. Br. 


roit de Recto, pl. 5. cites 47 
E. 3. 11. 


(B) Mbere a Paſſeſſam ſhall draw the Right of the 


Land to it. 


; 1 * ERE is a diver/ity when the poſſeſſion ſhall draw the 
| right of the land to it, and when not. And therefore 
- when the poſſeſſion is firſt, and then a right comes thercunto, the 
entry of him that has right to the poſſeſſion hall gain alſo the 
right, which follows the poſſeſion, and the right of poſſeſion dravrs 
the right unto it. But when the right is 190 and then the poſ- 
ſeſſion comes to the right, albeit the poſſeſſion be defeated; yet 

; the right of the diſſeiſee remains. Co. Litt. 283. b. 
Ar if the 2. ben the naked right is precedent before the acquiſition of the 
n defeaſible eftate ; there the recontinuance of the defeaſible eſtate 
beir of the {hall not draw with it the preceding right. Co. Litt. 266. a. 
5M beir recover the land againſt the diſſeiſee, yet ſhall he leave the preceding right in the 


diſſeiſee. Co. Litt. 256. a. 
So if a w:man that bas right of dower diſſeiſes the beir, and be recover: ihe land againſt her, yet 


mall he leave the right of dower in her. Co. Litt. 266. a. 


Ar if the 3. When the meer right is * and transferred by att in 


beir of the law, there though the poſſeſſion be continued : yet that ſhall not draw 


diffeifor is - 3 5 . 

222 the naked right, with it, but ſhall leave it in him. Co. Litt. 266. a. 
and the dij- LE 

eifor enfeoffs the heir apparent of the difſciſee being of full age, and then the d4iJ-iſce dies, ard the 
— yo deſcends 3 2 42 of the difſ-ifor . the laud 100 nim, yet 
leaves the naked night in the heir of the diſſeiſee. Co. Lit. 266. a. 

Co if the diſcontinzee of tenant in tail enfeoffi the iſſue in tail of full age; and tenant n tail dies, 

and then the diſcortinuce recovers the land againſt him, yet he leaves the naked 11gtt in the iſſue. 
Co. Lut. 266. a. | | 


As if A. dif- 4. Regularly it holds true, that when a naked right to land is 
ſoifee the releaſed to one that has jus ee and another by a mean title re- 


+ An % covers the land from him, the right of poſſeſſion ſhall draw the naked 


whoisin right with it, and ſhall not leave a right to him to whom the re- 
—— leaſe is made. Co. Litt. 266. a. 

feiſee relraſes to A. now has A. the mere right to the land ; but if the heir of the difſcifor enters into 
the land, and regains the poſſeſſion, that ſhall draw with it the mere right to the land, and ſhail 
not regain the poſſeſſion only, aud leave the mere right in A. but by the continuance of the poſſeſſion, 
the mere right is therewith veſted in the heir of the difſeiſor. Co. Litt. 266. a. 

But if the donor in tail diſcontinues in fee, now is the reverſion of the donor turned to a naked 
right, If the donor releaſes to the diſcontinuer, and dies, and the ifſue in tail recovers the land 
againſt the diſcontinuee, he ſhall leave the reverſan in the diſcontinuce ; for the iſſue in tail can re- 
cover but the eſtate tail only, and by cenſequence muſt leave the reverſion ia the diſcontinuance ; 
for the donor cannot have it againſt his releaſe. Co. Litt. 266. a. | 


Br, Barre, F. If the A enters upon the heir of the diſſeifor, and makes a 
J. „ . P. -” 

Sag fl. f. Haaſßnent in fee 

$4- {but this | 


tho 


if the heir of the diſſeiſir re-enters, he ſhall detain 


Right. ” 2324 


the land for ever, and the feoffee ſhall not maintain any writ of is 23. J—.— 
right; for a bare right ſhall never be left in the feoffee, but ſhall lig en. 


ever follow the poſſeſſion. Co. Litt. 278. b. the hw of 


the diſſciſor, and makes a feoffment in fee zpor condition, and enters {fr the condition broken before 
the heir of the diſſeiſor enters, he is reſtored io his right again, Co. Litt. 278. b. 279. S. P. 


Co. Litt. 266. 3. | 
So if the beir of the diſſeiſor be diſſeiſed, and the difſeiſee _ to the diſſeiſor upon condition ; 


if the condition be brok-n, he ſhall reveſt the naked right, Co. Litt. 266. a. 
But if the heir of the diſſeiſor had entered before the condition broken, then the right of the diſ- 


ſeiſee had been gone for ever. Co, Litt. 266. a. 


6. If a difſeiſor dies ſeiſed, and a ſtranger abates, and the diſſeiſee | 2 
releaſes to him, the 5 of the diſſeiſor ſhall ann, and detain the [ 33 L 
land for ever; for the right to the poſſeſſion ſhall draw the right 
of the land to it, and ſhall not leave a right in him to whom the 


releaſe is made. Co. Litt. 279. 


7. If there be tenant in tail, the remainder in fee to another, e e 
Is eitate 13 


and the tenant in tail dies without iſſue, and a ſtranger intrudes, and 
. l avoided by 
the remainder-man brings formedon in remainder, and recovers by the action 


default, and then makes feoffment in fee, and afterwards the intruder of deceit. 
brings action of diſceit, and reverſes the recovery, in ſuch caſe he in 97 2 wen 


' remainder * ſhall never have any remedy nor action; but it ſhall man detain 


go in advantage of + him who intruded, and ſo it was held by the - og. for 


juſtices, Br. Barre, pl. 76. cites 9 H. 7. 6. 24. | the Loa 
| ſhall not have a writ of right, Co. Lit. 279. a. 


(CY) An after accruing Right barred by what 


Conveyance, 


I. 12 is a difference between the nature of a releaſe or a 
| | r and a grant; for a releaſe or confirmation 
are of no force, unleſs he who releaſes or confirms has a right in 
him at the time of the making of them; but a grant ſhall be 
good, though the grantor had no right in the thing granted in eſſe 
at the time of the grant. 19 H. 6. 62. a. b. Per Markham, in 


the Rector of Edington's caſe, 5 


(D) Extinguiſhed by Feoffment, &c. 


1. IF the herd diſſiſes his tenant, and makes froffment in fee, and 
Re I the tenant re-enters, the lord ſhall not haye his ſeigniory, 
nor the feoffee ſhall not have it; quod fuit conceſſum, per tot. 


Cur. Br. Barre, pl. 76. cites 9 H. 7. 24. (But it ſhould be 
25. 2) | 57 + _ 
2. 1 donor in tail diſſeiſes the donee, and makes feoffment, and — 


the dence re-enters, yet the feoffee ſhall have the reverſion in fee, h. tenant 
1 | and in tail dice 


od ont tie 
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 withort and if the tenant in tail dies without heir of his body, the donor has 


HIS. loſt the reverſion in fee. Br. Barre, pl. 76. cites 9 H. 7. 24. 


_ 5: 


diffeifer of the tenant in tail, viz. the donor, enters, now he ſhall hold for eve. And this was 
agreed tor good law. 9 H. 7. 25.4. | 


For more of Right. in general, ſee Fines (H. a. 2) Poſſeſſion, 
Property, Releaſe, and other proper Titles. 


< a o 
— RC NC EY 


1 


2 
C 
| 5 £ 
: 4 hogs o 
(A) Riots, Routs, and unlawful Aſſemblies. ef 
os be. Bot th 
. A IOT is, where three or more do an unlawful act, in 2 
e Lv k fact, as to beat a man, enter upon poſſeſſion, or tae like. ms 
Jus. cop. Br. Riots, pl. 5. cites it as by Marrow Serjeant, in his Defi- ſoc 
236. cues nition of Riots, Routs and Aſſemblies, in his reading in the Pa 
rH Inner-Temple, upon the ſtatute of Peace. * "= 1 
to hunt in his park, chaſe, or warren, or to cut or deſtroy his corn, graſs, or other proſit. &c. Fact 
And it comes of the French word riotcr, i. e. rixati. g Init. 176. cap. 79. Ha 
Holt Ch. J. in delivering the opinion of the Court ſaid, that the books are obſcure in the defini- 
tian of riots, and that he took it, that it is not neceſſary to fay they aſſembled for that purboſe: 
but there muſt be an unlawful aſſembly; and as to what act will make a riot or treſpaſs, ſuch ax 4 
ac as will make a treſpaſs will make @ riot. 11 Mod. 116. pl. 2, Trin. 6 Ann. B. R. The E 
Queen V. Soley. the 
As if a number of men aſſemble with arms, in terrorem populi, though no act is done, it is a riot. 
Hob. 91. If three come out of an alehouſe, and go armed, it is a riot. 3 H. 7.1. Per Holt Ch. J. and 
in delivering the opinion of the Court. 11 Mod. 116, 117. The Queen » Soley. plet 
Serjcant Hawkins ſays, 2 riot ſeems to be a tumultuous diſturbance of the peace by three perſons, Kc 
or more, aſſemöling together of their own authority, with an intent mutually to aſſiſ one another againſt n 
any who ſhall oppole them, in the execution of ſome enterfrize of a private nature, and after wards exec 
aftually executing the ſame in a viclent and turbulent manner, to the terror 4 the people, whether the arr 
act intended was of itſeli law ſul or unlawful, Hawk. PI. C. 155. cap. 65. S. 1. 8 . and 
| | ET 1 this 
Dale. Juſt. © 2. Tt ſeems by rehearſals in ſtatutes, that if people aſſemble | temp 
cop. 439- _"themſelyes and after proceed, or ride, or go forth, or move by in- the 
Note by ſtigation of one or ſeveral, who is conductor of them, this is a ſheri 
l rout, inaſmuch as ne move and proceed in rout and number; men 
Definition for the ſtatute of 18 E. 3. cap. 1, ſpeaks of thoſe who leading rout Midi 
of Riots, in the preſence of the juſtices incur an exigent, and fo it feems aſſem 
78 — alſo by the ſtatute of 13 H. 4. cap. ult. and 2 H. 5. cap. 8. * terros 


Riots, 234 
it ſeems that men may go peaceably and armed with weapons in in bis read- 


. ; ing in the 
their own ſafeguard, as commoners chafing their cattle to the 13 


common peaceably and with baſtons for their defence if they hear ple, as 1 


that any will come to combat with them; tamen quære. Br. 8 _ 
> were ſe- 


Riots, P . 4 , veral af- 
ſemble themſelves for their own quarrel, this is a rout, and againſt the law, though nothing be ex- 
ecuted. As where the inhabitants of a vill aſſemble to break a hedge, wall, &c. to have common 
there, or to beat a man who has done them a common diſpleaſure, or ſuch like; and Brooke ſays, 
it is true, that this is one manner of rout, but the general rout appears better in the plea above; 
quod nota. Br. Riots, pl. 5. $.P. 3 Inſt 1 76. cap. 56. And ſays, it is derived of the 
French word rout. 

Serjeant Hawkins ſays, a rout ſeems to be, according to the general opinion, a difturbance of the 
peace by perſons aſſembling together with an intention ie do a thing, which if it be executed will 
make them rioters, and actually making a motion towards the execution thereof; but by ſome 
books, the motion [notion] of a riot is confined to ſuch aſſemblies only, as are occaſioned by ſome 
grievance common to all the company, as the incloſure of land in which they all claim a right of 
common, &c. However, inaſmuch as it generally agrees with a riot, as to all the reſt of the 
above-mentioned particulars, requiſite to conſtitute a riot, except only in this, that ĩt may be a com- 
pleat offence without the execution of the intended enterprize it ſeems not to require any farthes 


explication. Hawk, Pl. C. 158. cap. 65. S. 8. 
[235] 


3. An unlawful aſſembly is where a man aſſembles people to do Dalt. Juſt. 
an unlawful act, and does not execute it in fact. Br, Riots, pl. 5. cb, _ 


Cites it * as by Marrow Serj. in his Definition of Riots, Routs, and There may | 
Aſſemblies, in his reading in the Inner- Temple upon the ſtatute be an un- { 


lawful af- , 
of Peace. ſembly if 


the people aſſemble themſelves together for an ill purpoſe. Contra Pacem though they do no- | 
ching. Br. Riots, pl. 4. Lord Coke ſays it is when 3 or more aſſemble themſelves together li 
to commit a riot or rout, and do not do it. 3*Inlt. 176. cap. 79. | 
Serjeant Hawkins ſays, an unlawful aſſembly, according to the common opinion, is a difurbance | 
of the peace by perſens barely aſſembling together, with an intention to ds a thing, which, if it was ex- 
ecuted, would make them rioters, but neither actually executing it, nor making a motion toward the 
execution of it ; but he ſays this ſeems to be much too narrow a definition; tor any meeting what- 
ſoever of great numbers of people with ſuch circumſtances of terror, as cannot but endanger the 
lick peace, and raiſe fears and jealouſies among the king's ſubjects, ſeems properly to be called | 

an unlawful aſſembly, as where great numbers, complaining of a common grievance, meet together i 
armed in a warlike manner, in order to confult together concerning the moſt proper means for the A 
recovery of their intereſts; for no one can foreſee what may be the event of ſuch an aſſembly. 


Hawk. Pl. C. 158. cap. 65.5.9. 


— 


ä ˙ 4 
9 
— 


4. Indictment was taken in B. R. and the caſe was, that the Dalt. Juſt. 
- eſcheator took goods of a man who was outlawed, which man, before bn 5e 


* . 7 
the taking, ſhewed writ de non moleſtando, &c. and yet he took them culawed of i: 


and carried them away, &c. and he came to the ſheriff and took re- A and 
writ of er- 


plevin, and found pledges de proſequenda and de retorno habende if, „ || | 
&. and the ſheriff made precept to F. N. his ſervant and bailiff #9 pending | 


execute the replevin, who took with him 300 men to execute the writ 3 a 
| R. an 


arrayed in warlike manner, viz. with brigands, jackes, and guns, thercup on 

and came to à certain place but did nothing elſe there. Keble ſaid, writ de ner 
this is not againſt the law; for the ſheriff or his officer may at- w,uAe 
tempt to make replevin, till they know that the king is party, and 7 ˖ oof 
the aſſembly was lawful; for every one is bound to alſiſt the ow, dt. 


ſheriff, and ſo to his bailiff or officer, and the uſing of a number of —— the 
e/cCDeanlrgy, 


men or harneſs is not puniſhable if it be not to an ill intent; as the nn 
Midſummer watch in London is not unlawful, and the ſame of bin tbat be 
aſſembling for their ſport, and it is not puniſhable unleſs it were in 0 
terrorem populi tegis. And it was held by all the juſtices that the f 72 4 

= 47 40 outlawry be which | 
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he ad outlawry and non-moleſtando and matter of record found by the 


1 jury was void, and that the ſheriff may take as many as he pleaſes 
zot de it, by to execute his office in ſafeguard of his perſon; and the ſtatute of 


which writ Weſt. 1. cap. 17. and Marlb. 21 is, that after plaint made he may 


— 2 take the power of the county, and not before; but it was held that 
ſheriff, and he might do it by the common law, and fo the indictment was ad- 


8 judged void. Br. Riots, pl. 2. cites 3 H. 7. 1. 


bealls, whereupon they delivered 100 brafts contrary to the will of the eſcheator, and they command 
the inhabitants of five wills adjoining to aſſiſt them to deliver the reft, by which they took the reſt, and 
delivered them to the party; and all this matter was preſented by jury in B. R. and it was faid 
that a bailiff of the king may levy people to execute precept of the king to take the body of a party, 
and fo of a conftable of a will upon affray made he may levy people, and others ſaid no, unleſs in 


caſe of taking of a felon. See Marlb. 21. and Weſt. 1. cap. 17. and Weſt, 2. cap. 17. which de- 


clare when a ſheriff or bailiffs may levy people of the king and when not, and that a bailiff ought 
not, but only the ſheriff, and this upon certificate of reſiſtance made to the bailiff, quod nota, 


Br. Riots, pl. 3. cites 3 H. 7. 10. 


Hawk. Pl. 5. If a man be in his houſe, and he hears that F. S. will come ts 
2 ** his houſe to beat him, he may well make an aſſembly of people of his 
S. P. and friends and neighbours to aſſiſt and aid him in ſafe keeping his 
cites S. C. perſon. Per Fineux Ch. J. Br. Riots, pl. 1. cites 21 H. 7. 39. 
Dalt. Juſt. 
ep market of B. or to M. that he ſhall be beat, he cannot make an 
Hawk. PI. aſſembly of people to aſſiſt him to go there, and this in ſafeguard of 
O. 288. cap. his perſon ; for he need not go there, and he may have remedy by 
4 4 &. ſurety of the peace; but the houſe of a man is to him his caſtle and 


according- defence, and where he properly ought to abide, &c. Br. Riots, 


1y, and 59% pl. 1. cites 21 H. 7. 39. Per Fineux Ch. J. 
violent methods cannot but be attended with the danger of raiſing tumults and di ſorders to the 


diſturbance of the publick peace. — Though a man may ride with arms, yet he cannot take & with 
him to defend bimfelf, even though his life is threatened ; for he is in the protection of the law 
which is ſufficient for his “ defence. Per Holt Ch. J. in delivering the opinion of the Court. 
21 Mod. 116, 117. pl. 2. Trin. 6 Ann. B. R. the Queen v. Soley. 


*[236] 
Several perſons in a rictous manner endeauoured to reſcue goods 
from the ſheriff, but though they could not prevail in the recous yet 
they were cenſured in the Star-Chamber, and he had 100l. given 
him by decree for his expences, though it was not known that he 
id any fees in the cauſe. Mo. 563. pl. 768. Mich. 41 & 42 
Eliz. the Att. Gen. v. Croker & al. 4 
Thhey by 8. Coke Ch. J. ſaid, that the lage players may be indicted for 
— 2 2 riot and unlawful aſſembly. Roll. Rep. 109. pl. 51. Mich. 12 
extraordi- Jac. Sir Anthony Aſhley's caſe. 


nary and | 2 : 
. concourſe of people to ſee them act their tricks, this is an unlawful aſſembly and riot, for 
which they may be indifted, and fined. Dalt. Jult. cap. 136. cites 2 Roll. Rep, 109. [but it ſhould 


be 1 Roll. Rep. 109. pl. 30. ] 
| by the whole 


In a riot for cutt: corn, it was agreed 
Court, that if a man * ae to corn, although that he comes 
with a great number to cut it with ſiclles, it is no riot; but if he 
has not any title, although that he does not come with other 
weapons than with ſickles, and cuts down the corn, it is a riot. 
Godb. 438. pl. 504. Mich. 4 Car. in the Star-Chamber. Huet 
and Overie's caſe, | 3 


6. But 4 a man be menaced or threatened that if he comes to tbe 
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10. If one goes to afſert his right with force and violence he But if a 
. * nt 
may be guilty of a riot. Per Cur. 12 Mod. 648. Anon. e ee 
to claim common, which is incloſed, and they pull down the incloſure, it is no riot becauſe they go 


under a claim of right. Per Holt Ch, J. in delivering the opinion of the Court, 11 Mod. 117. 


the Queen v. Soley. 


11. If a number of people aſſemble together in a lawful manner It people 
and upon a lawful occaſion, as for electing a mayor (as it was in 3 
this caſe) or the like, and during the aſſembly a ſudden affray hap- "rity to chuſe 
pens, this will not make it a riot ab initio; but it is only a com- 4 member 
mon affray. Ld. Raym. Rep. 965. Trin. 2 Ann. Gram- * 


pound Corporation's caſe. above 2 of 


with clamour and noiſe ts diſturb them; it will be a riot, and it is a treſpaſs, ſo it is of any franchiſe, 
dean and chapter, &c. and cited 29 E. g. 74 Regiſter 103. Per Holt Ch. J. in delivering the 
opinion of the Court. 11 Mod. 11g. pl. 2. Trin. 6 Annz. B. R. the Queen v. Soley. 
12. If a number of people aſſemble in a riotous manner to de an S. P. Per 
| * r. GMod. 
unlawful att, and a perſon, who was upon the place before upon a 5 
lawful occaſion, and not privy to their firſt deſign, comes and joins Ann. B. R. 
himſelf with them, he will be guilty of a riot equally with the reſt. n0n—— 
Per Holt Ch. J. which Powel J. ſeemed Ld. Raym. ff gels 
er Holt Ch. J. which Powel J. ſeemed to agree. Raym. Lou. 


Rep. 965. Trin. 2 Ann. Grampound Corporation's caſe. ſays it ſeems 


to be cer- 


tain, that if a perſon ſeeing others actually engaged in a riot, joins himſelf unto them, and aſſiſts them 
vhereio, he is as much a-rioter, as it he had at fi:ſt aſſembled with them for the fame purpoſe, in- 
aſmuch as he bad no pretence that he came innocently into the company, but appears to have joined 
himſelf unto them, with an intention to ſecond them in the execution of their unlawful enter- 
prize; and it would be endleis, as well as ſupe:fluous, to examine whether every particular perſon 
engaged ina riot, was in truth one of the firſt aſſembly, or actually had a previous knowledge of the 


deſign thereof, Hawk, Pl. C. 156, 157. cap. 65. S. 3. 


13. Holt Ch. J. thought an aſſembly might meet together with 
ſuch circumſtances of terror as to be a riot. 2 Salk. 594, 595. pl. 4+ 
Trin. 6 Annz in the caſe of the Queen v. Soley & al. 

14. If ſeveral are aſſembled lawfully without any ill intent and It ſeems 
an effray happens, none are guilty but ſuch as act; but if the 5 
aſſembly was originally unlawful the act of one is imputable to all. of perſons, 
der Holt Ch. J. 2 Salk. 595. 6 Annz at Niſi Prius in Mid- being met 


fogetper at 


dleſex. The Queen v. Ellis. a fair, or 


market, or eburcb- ale, or any other lawful and innocent occaſion, happen on a ſudden quarrel to fall 


rogether “ by the ears, they are not guilty of a riot, but of a ſudden affray only, of which none are 


guilty, but thoſe who actually engage in it; becauſe the deſign of gheir meeting was innocent and 
lawtul, and the ſubſequent breach of the peace happened unexpettedly without any previous in- 
tention concerning it; yer it is ſaid, that if perſons innocently aſſembled together, do afterwards 
«por a diſpute happening to ariſe among them, form themſelves into parties, with promiſes of mutual 
a//iftance, and then make affray, they are guilty of a riot, becauſe upon their contederating together 
with an intention to break the peace, they may as properly be ſaid to be aſſembled together for 
that purpoſe from the time of ſuch confederacy, as if their firſt coming together had been on ſuch 
a deſign; however, it ſeems clear, that if in an aſſembly of perſons met together on any lawful oc- 
caſion whatſoever, a ſudden propofal ſhould be ſtarted of going together in a body to pull down a 
houſe or incloſure, or to do any other af violence, to the diſturbance of the public ce, and 
ſuch motion be agreed to and executed accordingly, the perſons concerned cannot but be rioters, 
becauſe their aſſociating themſelves together for ſuch a new purpoſe is no way extcauated by their 


naving met at firſt upon another. Hawk. Pl; e. 156, 167. Cap. 65. 8. 8+ 


15. If 3 or more are Jawfuly aſſembled, and quarrelling, all 6 Mod. 4g- 
fall on one of their own company this is no riot; but if it be on n K. K. A. 
| @ firanger, non, 
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237 | | Riots. | 
@ ffranger, the very moment the quarrel begins, they begin to be 
an unlawful aſſembly, and their concurrence is evidence of an evil 
intention in them that concur, ſo that it is a riot in them that act 


and in no more. So ruled and fo found by the jury. 2 Salk. 595. 
in Middleſex, coram Holt Ch. J. 6 Annz. The Queen v. Ellis. 


(B) What Perſons may be guilty of a Riot. 


1. IF 12 jurors (being committed to their keeper) do fall out 

and fight 6 againſt 6, this makes no riot (fays Marr.) becauſe 

they were lawfully aſſembled, and were compelled to be in com- 
pany together. b. Eiren. 169. cap. 5. 

2. But if a number of women (or children under the age of diſ- 
eretion) do flock together for their own cauſe; this is no aſſembly 
puniſhable by theſe ſtatutes, unleſs a man of diſcretion moved them 
to aſſemble for the doing of ſome unlawful aft, as Mr. Marr. writes. 
Lamb. Eiren. 169. cap. 5. 

3. If a mayor and commonalty of a town do aſſemble and make a 
rout in their common quarrel ; this offence ſhall be adjudged and 

uniſhed in their natural perſons, and not in their body politick. 
1 Eiren. 170. Cap. 5. | RAS 


(C) Statutes. And Power of the Juſtices. 
By this . 34 E. 3. JPNACTS, that juſtices of peace fall have power 
cha 


juſt. of the cap. I. to reſtrain, arreſt, and chaſtiſe rioters, &c, to im- 
peace may Priſon and puniſh them according to law. "og | 
record and 


certify ſuch diſturbance of the peace done in his view, and may put the diſturbers in ward freſhly 
upon the faft ; but if there is any mean time, he cannot then commit them to ward, though be may 
record it. Kelw. 41. pl. 6. Mich. 17 H. 7, Per Keble Anon.——Sce the note at pl. 5. 
*[238] | 
T. and 3 2. 13 H. 4. cap. 7. Enacts, that the juftices of peace, or two 4 
— them (at leaſt) together with the ſheriff or under -ſheriff, hall by the 
2 riot, por power of the county ſuppreſs riats, routs, and unlawful aſſemblies, arrest 
wiewof two the offenders, and record what ſhall be dene: by which record of the 
A, faid juſtices and * ſheriff, or under-ſheriff, the offenders ſhall fland 
2 Beriff of convicted, as by the ſtatute of 15 R. 2. 2. in caſe of forcible entries. 
the county, | | . 
contra formam flaturi 13 H. 4. cap. 2. and they were fined by the juſtices; and upon a writ of error 
brought, the errors aſſigned were, 1ſt, It does not — the defendants were convicted by 
view of the juſtices. adly, That the ſheriff did not join in ſetting the fine, whereas the ſtatute ſays, 
that the ſheriff ſhall be joined with the juſtices in the whole proceedings; and for theſe errors the 
J ent was reverſed. Raym. 386. Trin. 32 Car. 2. B. R. The King v. Tempeſt & al”, 
indifiment upon this ſtatute was taken before 12vo jufticer of peace only, without the ſheriff or 
ander-fberiff; but becauſe it appeared to be taken a month after the riot committed, the Court 
held it clearly good by this ſtature. Comb. 173. 1 W. & M. B. R. The King v. Clench. 
Where the carvictiam of a riot is made on this ſtatute upon view only, there the Serif or under- 
ſheriff muft be preſent; but it is not neceſſary where the conviction is upon an ingqui/ition taken after 
the riot is ended. And this is the difference.  Carth, g8g. Trin. 8 W. 3. B. R. The King v» 
Ingram.———sS. P. And the reaſon of the attendance on the view is, that he may raiſe the poſſe 
epmitatus to ſuppreſs the rigicrs, which needs not when they are diſperſed, the juſtices having h 
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awful juriſdictlon. Comb. 423. Paſch. 9 W. g. B. R. S. . —2 Salk. 593. 8. C. ac- 
cordingly. 12 Mod. 123. Paſch. g W. 3. S. C. by name of the King v. Page, Ingram & al. 


accordingly. Ld. Raym. Rep. 216. S. C. accordingly. 


And if the offenders be departed, the ſaid juſtices, and ſheriff, or An infor- 

under- "i all within a * month after make enquiry thereof, and ming 

gainſt 3 
bear and determine the ſame according to law, juſtices of 

| peace, for 

not making enquiry of a very great riot done by ſeveral perſons, in burning hedges, &c. within a 
month after the fact done; and becauſe the ſtatute ſays nothing of any complaint or notice being 
to be made, or given to them, it was moved by ſome, that they were bound by law to take notice 
at their peril; but diverſe other juſtices were of a contrary opinion. Ideo = bene the words 
of the ſtature of 13 H. 4. cep. 7. and the law. But the Reporter ſays, it ſeems reaſonable that 
notice or complaint be made to them; for ſo is the ſtatute of R. 8. of forcible entries, whoa 
mention is made in this ſtatute of 1g H. 4. Beſides, juſtices of affiſe are under the like penalty o 
2001. if ſuch riot, &c. be committed in their preſence fitting in their ſeſſions, and conſequently they 
are not ſo in caſe they are abſent, and no complaint or notice be given to them. D. 210. b. pl. 25, 
Hill. 4 Eliz. The Attorney General v. Graſſeley & al. 

* The month ſhall not be confined to 28 days, but to the almanack month. Per Curiam. 
Sid. 186. pl. g. Paſch, 16 Car. 2, B. R. The King v. Cuſſens & al. Hawk. 163. cap. 65. 
S. 3t. ſays, it is not clearly ſettled whether the 2 ! within which the juſtices of peace are con- 
fined to take their inquiry by force of theſe ſtatutes, muſt be reckoned according to the computa» 
tion of a lunar or of a folar month; however, it ſeems to be agreed, that if the juſtices give their 
charge to the jury, and it is ſaid that if they do but award a precept for the e of the jury 
within a lunar month, they may take the verdict afterwards ; tor the cauſe being regularly attached 
in them within the time preſcribed by the ſtatute ſhall be proſecuted, as all other cauſes ought, with 
{uch convenient diſpatch as to the judges thereof ſhall ſeem proper; and the ſtatute, by obliging 
the juſtices to make ſo ſpeedy an inquiry, meant not to hurry them in the execution of it. 

Though this ſtatute is mandatory, that the inguifition Hall be taken within a month under 4 
penalty in the neighbouring juſtices, yet after the month it is ſtill + diſcretionary in the juſtices to 
take an inquiſition, &c. and that by conſtruction of the laſt clauſe of this ſtatute (which ſays that 
they /ball do execution of this ud, in pain of 1001.) and it hath ever been the practice to take ſuch 
inquiſitions f out of ſeſſions. Carth. 384. The King v. Ingram.——S. C. and P. Comb. 423. 


and the time is only mandatory. | 
+ An inquiry after the month is good; for the ſtatute intended only to haſten their proceedings 


2 ſubjecting them to the penalty, and not to reſtrain their authority. Ld. Raym. Rep. 215. 


C. i2 Mod. 123. S. C. and S. P. 
r Sid. 186. in caſe of the King v. Cuſſens & al. it was faid that juſtices of peace cannot take in- 


quiſitions of riots, &c. but only in their ſe ſſions; but the Reporter ſays, quære de ceo. 


The inquifition may be taken any where elſe as well as on the place: but if information be given 
to the jultices, that the riot continues, they muſt go and convict them, and record it upon their view, 
under the penalty of 100l. But where the riot does not continue, they may enquire at any time within 
« month. Aud per Holt Ch. J. it they will not inquire within the month, they forfeit the penalty; 
but yet they may inquire after, viz. Hhen they have iſſued a precept within the month to inquire. 
6 Mod. 140, 141. Paſch. 3 Ann. B R. The Queen v. Pugh & al. | 

If the inquifition be made at ſeveral times, it ſeems it is good enough, ſuch an objection being diſ- 
allowed. Carth. 383. The King v. Ingram. 

And though it was objeRed, that the fact found before the juſtices of peace was not only v 
armis, but alſo manu forti, of which the juſtices had no power to inquire by this ſtatute, or by the 
{tatute of 19 fl. 7. 13. yet it was not allowed. Carth. 333, 384. The King v. Ingram. 
23918 


upon ſuch inquiry the truth 3 be diſcovered in manner ,, , _ 
aforeſaid, £ ſhall the Jus officers within a month after ſuch in- ſays, it 


uiry, * certify the fault, together with the circum/tances thereof ſeems to 
en J 1 him that 


unto the king and his council, which certificate of theirs ſhall be in b me 
the nature of a preſentment by 12. F whereupon the defendant Hall be oughi to be 


brought to anſwer, and thoſe that be found guilty ſhall be puniſhed at done eithee 
diſcretion of the king and his ewy” 1 


of the privy counſel, or into the Star-Chamber, at the leaſt, becauſe the ſtatute icſelf does by expreſs 
words diſtinguiſh the king and his council here, both trom the LO and from B. R. which in 
wany other caſes be taken for the kirſh and his council allo. And this he does the rather note, be- 
cauſe he had read of certificates of this kind ſent by juſtices of the peace into the Star. Caambet: 

for that it is penal to thoſe juſtices, ſheriffs or under-ſheriffs, if they ſhall not addreſs their certi- 


fate as the ſtatute doth appgint them. Lamb. ** 321, cap. 1. if 
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239 | Riots. 
If the offenders traverſe the ſaid certificate, then that, together 
with the traverſe, ſhall be ſent into the King's Bench there to be 
tried. 
' FF the offenders, upen the firſt precept, do not appear before the 
council, or in B. E * 24 precept fhall iſſue forth, upon which, if 
they cannot be found, or within 3 weeks after proclamation made 
againſt them in the next county court after the delivery of the 24 
precept, they dy not make their appearance before the council in B. R. 
or in the Chancery (in vacation-time) upon the return of the ſaid 
proclamation, they ſball land convitt, and attainted of the offence 
committed. 


u %,jH,t Fuſlices of the peace dwelling * ni gheft the place where fuch 


neceiTa: y offences ſhall be committed, together with the ſheriff or under-fherif, 


that the rl 1 a f 
next juſ- and alſo the juſtices of a 75 for the time they ſhall be in their ſeſſions 
2 guy (in caſs any be made in their preſence, ) ſhall do execution of this aft, 
mon a every one in pain of 100l, | 
force, but all the juſtices of the county are bound to it: and theſe words in the ſtatute, viz. That 
the 2 get juffices Thall do it, are put but for corveriency, and the more ſpeedy execution of juſtice. 
Per Roll, Jerman; and Aſk, juſtices; but Nicholas J. doubtcd of this. Sty. 246. Hill. 2650. in 
caſc of Cuftodes, &c. v. Maine and Serjeant | | 

Hawk. Pl. C. 165, 166. cap. 65. ſect. 45. Kc. The Serjeant ſays, that in the conſtruction of 
this clauſe of this ſtatute, the following opinions have been holdeu, | 

1ſt, That no ice of peace is in danger of incurt ing the penalty thercof, unleſs he dwell In the 
county wherein a tiot happens. 

— 55 That if any jufices of peace, who do vet dwe!! Eat to the place, do actually execute 

the flatute, they excuſe all the reit. f 

Idly, That if the ſicet whoſe dwelling was neareſ at the time of the riot, or one of them, 
happen to die within the month, thoſe Whole dwelling is thereby become the ncarett, are bound 
to execute the ſtatute in the ſame manner as the others were. . 

Achly, That notwithſtanding thoſe juſtices only, who dwell nearct, are liable to the penalty of the 
fatute, yet if any otbers on notice neglect to ſupply their defauli, they arc hneable at diſcretion. 

Sthly, That if the 2 juſtices, or one of them, do their duty wm «xecuting, or endeavouring to ex- 
ecute the ſtatute, they ſhall not incur any penalty through a default of the fberiff, &c. cithet in ic- 
fuſing to appear, or to return a jury, &c, 

6thly, That the faid juſtices, &c. ſhall not avoid the penalty by executing the flatute in part 
enly, as by recording a not without committing the parties. 
Ithly, That no juſtice, &c. is ſubject to the penalty of the ſaid ſtatute, on account of a petit ri27, 
but only of ſuch as are notorious, and in nature of inſurrections and rebeltions, 

8thly, That if a juſlice of peace. &c. had ns expreſs notice given um of the riot, he {hall be ex- 
cuſed, unleſs it were fo very flagrant, that by common inteudment -every one dwelling near 1t 
could not but have notice hen | 

gihly, That the acquieſcence or agreement of the partirs aggrieved is no excuſe to the juſtices, 
becauic they ought, ex othcio, to make the inquiry, and make proclamation whether any will give 
evidence for the king, &c. and may bind ſuch of the partics grieved, as ſhall refuſe io prolecue 
tacir complaint, to their good behavisur., 


3. 2 H.'s, flat: 1. cap. 8. S. 1. Enacts, that upon any defau't 

of the juſtices of. peace, Ec. touching the execution of 13 H. 4. 4 

commiſſum ſhall be awarded, at the inſtance of the party grieved, to 

enquire as well of the truth of the caſe as of the default of the ſaid 

juſlices, Sc. and that the ſaid commiſſioners ſhall immgdiately return 

int» Chancery the inqueſts taken before them; and that the coroner 

of the counts fhall make the panel fer the time, that any ſheriff ſup- 

poſed to be in default, ſball continue in his office z, and that the jurors 

who ſhall make inquiry, ſhall be worth 101. per ann. and ſhall be re- 

| turned by the coroners, if the ſheriff, ſuppeſid te be in default, con- 
; tinue in his office, Sc. | 

. 4. 2 H. 
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4. 2 H. 5. Hat. 1. cap. 9. Enacts, that the Lord Chancellor, upon 2 4 
complaint made to him, that a dangerous rioter is fled unto places un- B H. 6. 
known, * provided that it be upon a ſuggeſtion under the ſeals of two cap, 14. 
juſtices of peace, and the ſheriff that the common fame and voice run- 
neth in the county e riot was, may award a capias againſt 
the party returnable in Chancery, upon a certain day, Ic. and after- 
wards a writ of proclamation returnable in B. R. &c. and that the 
jurors, to inquire 84 a riot, ſhall haue 20s. a year freehold, or 


1/, 6s. 8d. copyhold. 

5. Treſpaſs of aſſault, battery and impriſonment againſt J. K. Hawk. PI. 
and others, the defendant ſaid, that at the time of the treſpaſs they . 8 
were ſervants to Sir Thomas Green, who at the time, &c. was 4 — the de- 


juſtice of peace of aur lord the king in the fame county, by letters tute 34 E. 
patents of the king, and that it was ſbetued to the ſame Sir Thomas p, fen 77. 
Green, that the plaintiffs were riotouſiy aſſembled with force, &C. berally con- 


at D. where the treſpaſs is ſuppoſed, by which the fy oft went fred for 


| 
4 
i 
| 
f ö 


b A 
1 
Tow 

3 
. 


to D. to ſee the peace kept, and found them riotouſiy aſſembled and ee 5 
armed, by which the defendants, as ſervants to him, and by his com- juice; for 


mand adtunc & ibidem, came to arreſt them, who would not obey it has been 
:hem, nor the command of the ſaid juſtice, by which they put them e | 
in the gaol, which is the uy ue And by the belt opinion, jnſice of 


and in a manner by all, that in the abſence of the juſtice he who Pee finds 
makes the arreſt, ought to have warrant; for a juſtice f record ene. "1 


cannot command out of his preſence, unleſs by precept in writing. ſembled, he 
Br. Peace, &c. pl. 7. cites. 14 H. 7. 8. Ter without 

/ a 
his companions, has not only porter to arreſt the offenders, ard bind them tg their good 2 2 op 


baviour, or. - 
impriſon them, if they do not offer good bail, but that he may a//o authorize others to arreſt them by « 
bare parol command without other warrant, and that by force thereof the perſons, fo commanded, may 
prerſue and arreſt the offenders in his abſence, as well as preſence: it is alſo ſaid, that if a Juftice of 
peace be fick, and hear that perſors are riotoufly aſſembled, he may ſend his 9 to arreſt them, 
and bring them before him; and that if he hear that perſons*are riotouſly together in a certain 
place, and goes thither, and nds none there, he may /eave his ſervants behind him, with a command 
ts arreſi them when they ſhall come. Allo it is ſaid, that after a riot is over, any one juſtice of 
peace may ſend his warrant t arreft any perſer 2:59 wes concerned in it, and allo that he may ſend 


bim to gacl till he ſhell find ſurctics for his good behaviour, 


6. 1 Geo. 1. cap. 5. S. 1. Enads, that if any perſons, to the 
number 75 12 or more, being unlawſully, riotoufly, and tumultuau/ly 
aſſembled together, to the diſturbance of the publick peace, and being 
required gr commanded by any juſtice of peace, ſheriff of the county, 
or under ſberiſſ or 2 e mayor, bailiff or bailiffs, or any head- 


t officer, or juſtice of the peace of any city or town corporate, where 
a uch aſſembly ſhall be, by proclamation to be made in the king's name, 
8 (as therein is after directed] immediately to diſperſe themſelves, a 

4 peaceably to depart to their habitations, or to their lawful buſine 

n under the pains of the ſaid. flatute, ſhall afterwards unlawfully, 
r riotoufly, and tumultuouſly continue together for the ſpace of ane hour 
2 after fuch proclamation made, or after a wilful let or hindrance a 


'S Juflite of ace, Se. from 3 the faid pr oclamation, Hall be ad- 
udged felons without benefit of the clergy. . | 

| 5 4+ And if any perſons unlawfully, riotouſiy, and tumultuouſly 
afjembled together, to the diſturbance. 4 the publick peace, ſhall de 
mali or puli dun, or begin to demaliſo or pull down, any church, 
905 ; | 'F 2 chapel, 


1240 | Blots. 
; chapel, or building, for religious worſhip, certified and regiſtered ac- 
' cording to 1 IV. & M. 18. commonly called The Toleration Act, or 
any dwelling-houſe, barn, ſtable, or other out-houſe, they ſhall be ad- 
Judged felons without benefit of clergy. 
S. 5. And if any perſon or perſons ſhall with force and arms wil- 
fully and knowingly oppoſe, objirutt, or in any manner wilfully and 
knowingly, let, hinder, or hurt any perſon, Sc. who ſhail begin to 
proclaim, or go about to make proclamation as therein appointed, 
whereby ſuch proclamation ſhall nat be made, fhall be adjudged felons 
without henefe of clergy. "© 
S. 6. And whenever any ſuch church, &c. ſhall be demoliſhed, c. 
1 by any fuch rioters, c. the inhabitants of the town or hundred, 
whereim the riot happened, ſhall be bound to make good the damage, Sc. 
{ 241 ] S. 8. Provided that ſuch offenders be proſecuted within one year 
* after the offence committed. 
S. 10. This act to extend to Scotland. | 


(D) Informations and Indictments. Good or not. 


t. JP XCEPTION was taken to an indictment that Bricket 
| and the other rioters are named of Nun-eaton in the county of 
FW. and that they aſſembled themſelves at Artleborough in the pariſh 
of Nun-eaton . aid; and ſays not in what county Artleborough 
163; for it was faid, that Artleborough may be in the pariſh of 
Nun-eaton and yet in another county, but the Court held it well 
enough ; for it appears not that Artleborough is a town, but it 
may be a lieu conus in the pariſh of Nun-eaton, and being 
named in the pariſh of Nun-eaton, it ſhall be intended to be 
m the ſame 82 Cro. E. 108. pl. 3. Mich. 30 and 31 
Eliz. B. R. Bricket & al. 1 Ae 
2. An indictment of riot and battery, &c. Contra formam di- 
werforum flatutorum was ruled to be good, though it mentioned no 
ſtatute in certain; and the clerks of the court ſaid there were 
givers precedents thereof. Noy. 132. Darcy's caſe. | 
3. Several were indicted for a riot, and u addition of place to 
any of them but to the laft; and he was called B. R. de Huttoft, 
coman. Per Williams J. the word yeoman goes to them all, 
ut the place, viz. Huttoft goes only to the latt, and fo for want it. 
of addition of e, where the others dwelt, the indictment was aſſer 
guaſhed. Bulſt. 18 3. Paſch. 10 Jac. The King v. Haſtings. muſt 
4. An indictment for a riot was quaſhed becauſe it wanted the aſſen 
words proborum & legalium hominum. 2 Roll. Rep. 400. Mich. B. R 
21 lac. B. R. The King v. Miller. 1 
| The Report © 5. A joint information was exhibited againſt 2 juſtices for not in- 8 
| —_ Rates guiring of a 2 ; one was found guilty, * A er a ee it ia, 
4 dan was moved in arreſt of 3 ent, that there ought to have been being 
| 
| 
; 


ay =o moo mr os a "Sy 


| | w45 zrven ſeveral informations, becauſe the offences are ſeveral ; beſides, no convii 
| | — * judgment could be given againſt him who was found guilty, be it did 
u cauſe the other was acquitted.” But per tot. Cur. the execution i houſe, 


the motion 


iaarrelt of maybe ſeveral, and it is net material, thapgh one be acquitted, and 


£ 
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the other found guilty. Style 245. Hill. 1650: B. R. The wa fouad- 


Keepers, &c. v. Maine and Serjeant. 


guilty, and the other not, as well as upon the information being joint ; and ſo it ſeems b 


of the jultices. 


6. An information for a riot concluded contra formam flatuti 
13 H. 4. After verdict it was moved in arreſt of judgment, that 
this information was not good, being grounded on this ſtatute, 
which only mentions riots and appoints them to be puniſhed in the 


manner there expreſſed; but Keyling Ch. J. was of opinion, that 
it being acrime at common law, and mentioned in this ſtatute, the 


information was well concluded ; but the other juſtices inclined 
to the contrary. Vent. 43 Mich, 21 Car. 2. B. R. The 
King v. Monk & al. | 

7. An inditment was, that the defendants vi & armis, &c. 
riotoſe & routoſe ſeipſes congregaverunt, &c. cum intentione ad aliquid 
illicitum ibidem agendum & pacem domini regis perturbandum, &c. 
And that they, ſo aſſembled, cut down quoddam quercus, &c. & 
guercum illud, &c. It was inſiſted in maintenance of this indict- 
ment, 1ſt, That it was not neceſſary to ſhrw what unlawful act 
they aſſembled to do, provided they did aſſemble to do an unlawful 


ed upon the 
finding one 
y the auſwer 


act; for if they aſſembled to do one act and did another it would [ 242 J 


be a riot. 2dly, It appeared they did do an unlawful act, for they 
cut down an oak, and the faiſe Latin could not vitiate ; fed non 
allocatur : for per Curiam it is too general, and the act ought to 
be ſhewn, that the Court might judge whether the act was un- 
lawful or not. Beſides they ſaid they would not encourage ſuch 
ill-drawn indictments, &c. and therefore it was quaſhed. 2 Ld. 
Raym. Rep. 1210. Mich. 4 Ann. B. R. The Queen v. 
Gulſton, Stubbs, & al. 


8. Information for that the defendants wth force and arms cla- 
moribus & wociferationibus illicite, riztoſe & routoſe did hinder the 
bailiff and burgeſſes of Bewdley, who were aſſembled on ſuch a day 
and place to chuſe a bailif for the ſaid borough, &c. 10 proceed to the 
election. The defendants were found guilty, but the judgment was 
arreſted. 1ſt, Becauſe it did not appear that any right is claimed, 


nor any ſuch franchiſe pretended te, ſo that the bailiff, &c. might be 


doing an unlawful act; but if they had ſhewed a right to this 
franchiſe, then this might be a diſturbance to them in the uſe of 
it. 2dly, Becauſe it is not ſaid that the defendants unlawfully 
aſſembled themſelves ; for a riot is a compound offence. There 
muſt be not only an unlawful act to be done, but an unlawful 
aſſembly of more than two. 2 Salk. 594. pl. 3. Trin. 6 Annæ 


B. R. The Queen v. Sol 


ey. 
9. An information was for that the defendants a//embled rioteſe, 


| routeſe, and illicite, to diſturb the peace, did with force and arms 


oftium eujuſdam domus, vocat the Guildhall Burgi de Bewdley, 
being ſhut, &c. throw off from the hinges. The defendants were 
convicted ; but upon motion this judgment was arreſted, becauſe 
it did not appear whoſe houſe it was; for it might be the defendant's 


houſe; and then it was no unlawful act, and a riot muſt ariſe from 
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an unlawful act. And the ſaying vocat. the Guildhall burgi does 
not make it to be ſo. The Guildhall may belong to a private 
perſon as well as to the borough. 2 Salk. 594. pl. 4. Trin. 6 
Annz B. R. The Queen v. ih | 

10. Indictment for a riot on a petty conſtable in the execution of 

his office; and upon a demurrer it was objected that this indict- 

ment was ill, becauſe it was for à riot in and ſuper pet. con'bu- 
larium, when there is no ſuch word as pet. which was granted on 

the other fide, but that con'bularium with a daſh made the indict- 
ment good. Per Cur. the word pet. is ſurpluſage, and ſhall there- 
fore be rejected, and the indictment is good without it, for the 
other word makes it good. Judgment for the king, 8 Mod. 
327. Mich. 11 Geo. 1725. The King v. Harris. 

11. indictment for a riot was, that the defendants em 
illicite, riotoſe & routaſe, & illicite, rioteſe & routoſe fregerunt & 
proflaverunt palas, and took away, &c. And did not ſay vi et armis. 

Per Raym. Ch. when the fact implies a force, the addition of vi ct 
armis is not material, here it is riotoſe, &c, fregerunt & proſtra- 
verunt palas, &c. which neceſſarily implies a force and treſpaſs. 
And per tot. Cur. the indictment is well enough, Gibb. 63. 

Paſch. 2 Geo. 2. B. R. The King v. Myne & al. 


* 
. 
4 


(E) Proceedings, Pleadings, and Verdict. 


1 
1. N indictment for a riot was againf? 3, and the jury found i 
only one of them guilty of the riot, this is a void verdict; : 
for one alone cannot make a riot. Arg. Poph. 202. Mich, 1 
2 Car. B. R. in the caſe of Harriſon v. Errington. | 5 
2. Information againſt the defendants, for that they, with 8 
others, did riotouſiy aſſemble to divert a wat-r-courſe, and that they th 
ſet up a tank in ſuch a place, by which the water was hindered from N 
running to an ancient mill in fo plentiful a manner as formerly, &c. 
| Upon not guilty pleaded, the jury found the defendants guilty quoad 
{ 243 Pen not gu jury f guilty quod | 
fetting up the bank, but quoad the riot not guilty. It was moved in rie 
arreſt of judgment, that by this verdict the defendants are ac- =. 
quitted of the charge in the information, which was the riot, and of 
that an action on the caſe would lie for erecting the bank; and Jur 
udgment was arreſted. 3 Mod. 72. Mich. 1 Jac. 2. B. R. ral 
e King v. Colfon & al. I any 
3. C. _ upon his recognizance, and an information bein the 
Sled againft him and others, he was charged to plead to it, as h rou 
been the practice; but upon debate it was ſaid, that he need not, ace. 
and was not compellable; and was allowed to appear, and imparle for 
vill the next term, Show, 56. Mich. 1 W. & M. The King not 
v. Sir Thomas Cox. 140 
_ 4- An mformation for a riot in breaking ferices and incloſure in 8. 
Hartford/hrre lies in the Crawn- Office, See Show, 106, Mich. ſecui 
1 W. & M. The King v. Berchet & al. nd migb 
| . 13 708 4 | : When too; 


#4 


* — 


might enter into a rule, if they were found guilty, to plead guilty 
too; and this was ſaid to be frequently to prevent the 3 | 
8 415 * 
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5. When the conviction of a riot is by inquifition taten before 2 A ſpecial 
Juſtices of peace, the inquilition has no need to be, as taken pro '"49uilition 
is always 


domino rege & corpore comitatus, but pro domino rege is ſufficient, or pro do- 
rather better; for their enquiry is not for the county, but for the mino rege: 


king, and fo is the conſtant form of ſuch inqueſt. But when an 3 7 


inquiſition is by the grand jy, then it ought to be pro domino gies, or be- 
rege & corpore comitatus. Sir William Williams objected, that fore juſ. 


et corpore comitatus was ill, becauſe their authority was not di- ces of oyer 
and termi- 


vided or derived partly from the king and partly from the county, ner, then it 
but from the king only, and executed only for him; and therefore is pro cor- 


(by him) it ought not to be pro corpore comitatus. But this eee ee 


nicety was not regarded; and the Court ſeemed to be of opinion, Mod | 
* S P 3 12g. 


that they were the ſame. Ld. Raym. Rep. 215. Eaſt. 9g W. 3. 3 
e ing 


The King v. Ingram & al. v. Page, 
Ingram 4 . 


6. Indictment that the defendants riet, routeſe, & illicite S. c. by the 


i gg - a A : name of the 
aſſemblaverunt, & tic aſſemblati inſultum fecerunt in quendam Ces tad 


J. R. &c. Upon not guilty pleaded 2 were found guilty and the bury and 
reſt acquitted. It was moved in arrcit of judgment, that 2 cannot Heaps, ac- 
make a riot, and therefore cannot be guilty of a riot, and by con- „ 4 


ſequence all are acquitted by this verdict: to which it was ſaid, 262. But 
that there is a battery, and that 2 may be guilty of that. But per per Holt, 


Holt Ch. J. a riot is a ſpecific offence, and the battery is nat laid - 2 


a charge of utſelf; for thoſe adverbs, riotoſe & routoſe go through had been 


the whole, and is aſcribed to the battery as well as to the aſſembly ; ps Aa de. 
endants, 


ſo that a diſcharge of the riot is a diſcharge N of the battery, s ge, 
and judgment was arreſted. 2 Salk. 593. pl. 2. Paſch. II other dif- 


turbers of 


W. 3. B. R. The King v. Heaps. ede 


had committed this riot, and verdict had been in this caſe, the king might have judgment. 
S. C. cited per Parker Ch. J. 1 Salk. 385. pl. 37. Mich. 11 Annæ, at Niſi Prius, in the caſe o f 
the Quecti v7 Cranag e. — Ld. Raym, Rep, 484. 8. C. accordingly. And per Holt, the 
bauery is but part of the riot. | | 


7. The caption of an inquiſition taken before 2 juſtiees for a 


tiot, upon the ſtatute of 13 H. 4. cap. 7. was thus, (viz.) An in- 


quaſition taken for the queen in the county of H. upon the oath, Sc. 
of 12 honeſt and lawful men, &c. who then and there impannellat* 
jurat* & triat”, &c. to enquire of riats contra formam flatut” gene- 
rally, Exception was taken, that the inquiſition did ot mention 
any thing concerning that ſtatute ; ſed non allocatur : for per Cur. 
the juſtices have power by this ſtatute to enquire of all riots and 
routs whatſoever ; and if a forcible entry be made, they may find 


according to the ſtatute 8 H. 6. cap. 9. and award reſtitution; 
for a ſubſequent ſtatute, which inflicts a greater puniſhment, doth 
-not take away the power given by a precedent ſtatute. 6 Mod. 


140, 141. Paſch. 3 Annz, B. R. The Queen v. Pugh & al. 
8. Several were indicted for a riot; it was moved, that the pro- [ 244 ] 
ſecutor might name 2 or 3 and try it againſt them, and that the reſt * © 


1 
; 

4 

2 
1 

% 
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Rivers, Robbery. 


of putting them all to plead; and a rule was made accordingly; 
6 Mod. 212. Trin. 3 Annz, B. R. The Queen v. Middlemore. 


For more of Riots in general, ſee Forcible Entry, Treaſon, 
and other proper Titles, 


Rivers. 


Hawk. 199+ 1. M. WAS fined 20ol. for diverting part of the river Dames, 
— 7 24. 1 by which he weakened the current of the river to carry 
n barges, &c. — London, and other houſes of the king upon 
mon nui- the river; and ſuch a thing cannot be done without an ad quod 
+ tec damnum ; becauſe that river is a highway, and alſo it ought _ be 

ble river by 1 of the king for to do ſuch a thing. Noy. 103. Hind 


ſuch 
manger as 


here is Baby | 
2. N Bo ſhall be obliged to cleanſe a river, that, by being ſtopped, 


q 
becomes a nuiſance to the country. See Nuiſance (A) | 
For more of Rivers in general, ſee Action, Indidments, Soile, t 

and other proper Titles, i 
ac 

a, 

8 5 8 l 7 8 a 
m 
| ts 
| | | liv 
Robbery. oy 1 
| wit 


(A) What is ; ; in reſpett of the Value of the 2 OPS 


taken. 


as to the value of * 1d. or ad.) it is robbery, but ſome- 
be taken ; for the —_— * only to rob, without 


2 3 do arte ho aol 12d. that is taken, 
when er * what maſt 
— taking 


Robbery. | 24 5 | 


taking ſome money or goods, is no felony ;- and ſuch opinions as a penny, vet 
ſeem to the contrary, were maintained by that, which then was it is felony. 


anciently holden, quod yoluntas reputabitur pro facto, 3 Inft. 69. SA Fr 
Caps 16. cap. 3 


Hawk. PI. C. 97. cap. 34. S. 12. S. P. 


(B) What is or amounts to a Robbery in reſpect es 


of the Manner or Perſon from whom. 


1. |" pace is a feliny by the common law, committed by 
a violent aſſault upon the perſon of another, by putting him 
ah and taking from his perſon his money or other goods of any 


value whatſoever. 3 Inft. 68. cap. 16. 


2, The circumſtance of putting one in fear makes the difference hav ngrg 
on A 


between a robber and a cut-purſe ; both take it from the perſon, 2 da 


but this takes it clam and ſecret without aſſault or putting in ther with 
fear, and the robber by violent aſſault and putting in fear. 3 Inſt, ſuch = 
cumſtances 
68. cap. 16. 3 E pe 
put him into fear, and cauſes him, by reaſon of ſuch fear, to part with his money, the taking 
thereof is adjudged robbery, whether there were any weapon drawn or not, or whether the perſon 
aſſaulted deliveted his money upon the other's command, or afterwards gave it him upon his ceaſ- 
ing to uſe force, and begging an alms; for he was put into fear by his aſſault, and gives him his 


money to get rid of him. Hawk. Pl. C. 96, 97. cap. 34- S. . 


3. The words of the indictment, violenter & felmice cepit, muſt Serjeare 


be underſtood that there is an actual taking in deed, and a taking . t 
in law, and that may be when a thief receives, &c. For example: feems clear 
if thieves rob a true man, and find but little about him, take it, that he who 


this is an actual taking; and by means of death compel him to fivear mu my 
upon 'a book to fetch them a greater ſum, which he does and delivers — 2 


it to them, which they receive, this is a taking in law by them, and — 


adjudged robbery ; for fear made him to take the oath, and the oath ,,, ar of 


and fear continuing, made him bring the money, which amounts to his «ſſault, 
a taking in law; and in this caſe there needs no ſpecial indict. r «fter- 
ment, but the general indiftment (quod violenter & felonice cepit) 7 wr wang 
is ſufficient. And ſo it is if at the firſt the true man for fear de- ſelf bound 


liver his purſe, &c. to the thief, 3 Inſt. 68. cap. 16. in conſci- 


ence to give 
# oath to that purpoſe, which in my fear I was compelled by him to take, may, in the 


it him by 4 
eye of jd law, as properly be ſaid to take it from me, as he who actually takes it out of my pocket 
with bis own Hawk, Pl. C. 96. cap. 34+ S. 4- 


4. This word (cep:t) neceſſarily implies, that the thief muſt be S. P. 

in poſſeſſion of the thing ſtolen. For example: * if the bag or —— 
purſe of the true man be faſtened to his girdle, &c. and the thie, 34.8.6. But 
the more eaſily to take the bag or purſe, cuts the girdle, whereby though he 
the bag or purſe falls to the ground, this is no taking; for the "180 F 
thief had never any poſſeſſion thereof, & fic de ſimilibus: but , he is bighiy 
the thief takes up the bag or purſe, and in ſtriving had let it fall, 2 
and never took it again, this had been a taking, becauſe he had it ich prilon- 


In ment, &c. 
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*246 Robbery. 


for ſo enor- in his poſſeſſion ; for the continuance of his poſſeſſion is not re- 


breach of quired by law. 3 Inſt. 69. cap. 16. 
the peace. 7 

S. F. A 5. The words of the indictment are (a perſona) &c. If the 
; hall true man, ſeeking to eſcape for the fafeguard of his money, & caſts 
eatticin my it inte a bu/h, * which the thief perceiving, takes it: this is a taking 
prelence in law from the perſon, becauſe it is done at one time. 3 Inſt. 
aut of my 69. cap. 16. | | 
paſture, or 
my hat which fell from my head, he. may be indicted as having taken things from my perſon. 
Hawk. Pl. C. 96. cap. 34. S. 8. 


And foitis 6. If the true man had caff off his ſurcoat, or other uppermoſt 
; Ay — rment, and the ſame lying in his preſence, a thief aſſaults him, 
man, which Kc. and takes the ſurcoat, this is robbery ; for that which is taken 


Stands by in bis preſence, is in law taken from his perſon. 3 Inſt. 69. 
Sim : er fic | ; 

de fimili» Cap - 10. , 

bus. 3 lot. 69. cap. 16. 


In ſome 7. Upon not guilty pleaded to an indictment the evidence was, 
cafes, a mer that P. and 2. met I. S. and IV. T. in the highway, where they 
fo rob me, endeavoured to rob them, and for that purpoſe drew their ſwords 
where = and offered to ſtrike them, thereupon V. S. rode away one way, 
arath be and P. purſued him, and I. T. went another way, and D. followed 
rally bad and robbed him out of fight or hearing of P. and it was held that 
eny of P. was as principal, and committed the robbery, and he was 
$224 in bis hanged. And. 116. pl. 161. Hill. 26 Eliz. Pudley's cafe. 


nay, though they miſs of their firit intended prize, and oe of them afterwards rides from the ret, 
nd robs a third perſon in the ſame highway, without their knowleage, out of their view, and then 
returns to them, all arc guilty of robbcry; tor they came together with an intent to rob, and to aſſiſt 


one another in fo doing. Hawk. Pl. C. 96. cep. 34 S. . 


8. If a carrier's man or ſon conſpire to rob him, and do it ac- 
cordingly, the carrier not being privy to it, he may ſue the hundred 
on the ſtatute of Winton; but the conſpiracy may be given in 
evidence in mitigation of damages; per Roll Ch. J. Style 427. 
Mich. 1654. Matthew v. the Hundred of Godalmin. 

9. If a man's ſervant be robbed of his maſter's goods in his 
maſter's ſight, this ſhall be taken for a —— of the maſter. 
Style 156. Mich. 1649. Per Roll Ch. J. in Wright's caſe, 


10. If one ca/ts away his goods to ſave them from a rob er, and 


the robber takes them up, and carries them away, this is a robbery 
done to his perſon, Per Roll. Ch. J. Sty. 156. Mich. 1649. 
Wright's caſe. | 
11. Taking cattle from A. which he is driving on the highway, 
is a taking from his perſon, and ſo a robbery ; per Powel J. Quod 
non fuit-negatum. 2 Salk. 641. Green v. 'C . | 


Book: PL 132. In ad indiftment againſt dhe defendant for robbing one 
C. 97. cap. Thomas Halder, a — 


| e officer, of goods belonging to per- 
76 fons unknown, the fact appear upon the evidence to = that 


o 


1 


Holder had lately made a ſeiſure of tea (being the goods in queſtion) i pre- 
being run, and hid AFP A perty withe 


eſtinely in a barn, and as he was riding 7, — 
F with, and carrying them upon the road, the defendant met him, colour is no 
and demanded the goods, inſiſting that they were his, and preſented manner _—_ 
@ piſtol to him, and threatened to kill him if he did not deliver them, OY 


And upon that Holder ſaid to the priſoner, if I was to give you ciesHh.P. 


part of them you would laugh at me another time © No the priſoner "| edition, 


62. 


told him he would not, and he would be contented. Whereupon 
Holder delivered him part of the tea; and for taking this parcel 
of tea fo delivered to him, the priſoner was indicted of robbery. 
The counſel for the king inſiſted, that by the ſeiſure Holder gained 
a ſpecial property in the tea, and though he made the * of 
parting with ſome of it, to ſave the reſt, yet the offer was made 
under terror of the threat, and conſequently could not leſſen the 
offence. However the judge who tried the cauſe, was of opinion, 
that as this was only a claim of property by the priſoner, the in- 
dictment could not be maintained; accordingly the priſoner was 
diſcharged. 2 Barnard. Rep. in B. R. 174, 175. Trin. 5 
Geo. 2. The King v. Smith. | | 

13. 7 Geo. 2. cap. 21. S. 1. Enacts, that if any perſon ſhall, 
with olfenſiue weapon, unlawfully or maliciouſiy aſſault, or ſhall by 
menaces, or in any violent manner, demand money or goods from any 
perſon, with a felonious intent ta rob ſuch perſon ; he ſhall be guilty 
of felony, and ſhall be tranſported far ſeven years, | 


[247] 


(C) What is a Robbery within the Statute. In 
reſpect of the Time when done. 


yet the robbery muſt be done in the day-time, and not in 7. 


the night; but the robbery being done in January, preſently after 85 S. C. by 
ſun- ſet, during daylight; it was adjudged that the hundred ſhall the name of 


anſwer; becauſe it is a time convenient for people to travel, and N 


be about their buſineſs, 7 Rep. 6. a. b. Trin. 28 Elia. Aſhpole ze, 


v. Evenger Hundred. 2 = — 


ticles were all clear of opinion, that if the robbery was done in the night-time, the inhabitams ate 
not bound to make the purſuit. ——— 4 Le. 218. pl. 332. S. C. Trin. ag Eliz. C. B. And 
the juſtices were of opinion that it being found by the verdict, that the robbery was done poſt oce 


1. ** OUGH the ſtatute is general, and mentions no time, Le, 5. pl. 


eaſum ſolis & per lucem dinrnam, the hundred ſhould be charged; for that at ſuch time travellers 


are commonly drawing te their lodgings, and afterwards judgment was given for the plaintiff 
And. 158. pl. 202. S. C. accordingly.———S. C. Goldſb. 50. pl. 10. adjornatur. & 60. pl. 18. 
S. C. adjudged for the plaintiff accordingly. So in an action fur le ſtatute de Winton of hue 
and cry, The jury found, that the robbery was done poſt Jucem ejuſdem diei & ante ortum folis 
Anglice, after day-break and before ſun-riſing ; and upon this the Court adviſed, and judgment was 
iven for the plaintiff, and a precedent ſhewn Paſch, 28 Eliz. Rot. 130. where the op was 

ne poſt occaſun folis, & per diurnum lumen Anglice daylight, and there adjudged forthe plainti 

Cro, 12 06. pl. 465-. Mich g Jac. B. R. May v. Morley Inhabitants. | 

But where à robbery was done about | hrs in the morning before day-light, the judges all agreed 
that the hundred Thould not be charged, and commanded judgment to be entered accordingly. 
Goldſb. 50. pl. 14. Mich. 29 & go Eliz. The cafe of the Hundred of Dunmow in Efſex,———- 
4 Le. 39. Pl. 149. Trin. 28 Eliz. C. B. S. C. by the name of Mir sous v. Dunwow Hun- 
DRED, in Eſſex adjudged accordingly ; for the inhabitants are not bound to leave their houſes and 
"attend the way in the night-time, and alfo becauſe the ſtatute appoints watch to be kept in the night» 
time from Aſceahon-Dey to Michachmas, whereas this robbery was done the 23d * 
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247 Robbery, 


and judgment was given againſt the plaintiff, 4 Le. 191. pl. 302. S. C. reported in the 
fame words. ——— Sav. 83. pl. 163. S. C. adjudged for the Sh tos tot. Cur.— 7 Rep. 
6. b. S. C. adjudged accordingly. S. C. cited as adjudged. And. 137. pl. 202. in the ca 
of Aſhpole v. Evinger Hundred. S. P. 2 Inſt. 569. 

The ftatute ſpcaks of robberics done in the day before night, yet i” a robbery be committed 72 
the morning befere day, or in the evening after the day, in any time of the night in which men uſe 
commonly 10 H the hundred is anſweradle for it: but it ut be at twelve or one ot the clock in 
abe night. at which time every one is intended to be in bed, the hundred is not anſwerable for the 
robbery. Cro. E. 270. pl 12. Hill. 34 Eliz. in Scacc. Ridgeley v. the Hundred of Warrington, 

If a robbery be done ir crepſcrdo the hundred ſhall not be charged; but if it be done by 
clear day-light whether it be betore ſun · riſe or after ſun- ſet it is all one; for the hundred ſhall be 
charged iu both caſes. Per Cur. Sty. 233. Mich. 1650. Bennet v. Hartford Hundred. | 


If the of 2. If robbers drive a waggon, or cauſe the waggoner to drive 


* it out of the highway in the day- time, but do not rob ihe waggon 
day, and the fill night; this is a robbery in the day-time, becauſe the firſt 


bent be ſeiſure is the robbery, Sid. 263. pl. 13. Trin. 17 Car. 2. B. R. 


r Pledall v. the Hundred of Thiſtleworth. 


bed in the night, no action lies. Per Holt Ch. J. 11 Mod. 12. Paſch. 1 Ann. B. R. Cooper 


v. Bazingftoke Hundred. 


20248 | Ps 
Betor« the 3. S. 5. 29 Car. 2. cap. 7. S. 5. Enacts, that if any perſon tra- 
OG * NE > on 4 Sunday ſhall be robbed, he ſhall be diſabled to bring any 


perſvn who action againſt the hundred; but the inhabitants ſhall make hue and 


travelied ery upan notice La ſuch * robbery, upon pain of for feiting to the crown, 


bach day as much as might haue been recovered againſt the hundred, if this act 


is the time had not been made. 
of divine | 
ſervice was robbed, and this being found by ſpecial verdict, the queſtion was, whether the hun- 
dred was chargeable, and by Haughton, Doderidge, and Crooke |. adjudged, that it was; but 
Mountague Cb. J. e contra tous viribus, as the Reporter ſaid ba heard. 2 Roll. Rep. 59. The 
Hundred of Stoke's caſe.— Wie v. the Hundred of Stoke S. C. Co. J. 456. pl. 2. ac- 
cordingly, together with the reaſons of the judges pro and con, becaule, as it ſays, it was a leadiug 
caſe, and had never before been queſtioned. S. C. adjudged accordingly. Godſb 280. pl. 397. 
But where a gentleman and his wife had been at the wite's father's houſe from the 1ſt of March 


tothe 10th of April foliowing, and were then, being a Sunday, going te the pariſh church 2 mire 


Ant, with the father in his coach, and were rubbed going thither, u wes inliſted that this being 
2 going to the pariſh church could not be called a travelling within this ſtatute, which was made 
for the better obſervation of the Lord's day, and confirms the ſtatutes made for the publick cxer- 
eiſe of teligion, and by the ſtatute 1 Eliz. every one is to felort to his pariſh church on the Lord's 
day; but that the travelling prohibited by this act was ſuch as e. the profanation of that 
day, and the hundred by the ſtatute is liable to the king, though the party could not have an action 


where he wes robbed on travelling, &c. and therefore the barring the action in ſuch caſe was in- 


tended 2s a penalty, which can never be ſuppoſed to be intended againii one going to his pariſh 
church. And afterwards the Court declared that the action well lay, though perhaps it might have 
been otherwiſe had he been travelling for his pleaſure, Comyns's Rep. 345. pl. 175. C. B. 
Mich. 7 Geo. 1. Taſhmaker v. Edmonton Hundred. 


W 


5 (D) What is a Robbery within the Statute. In 
ee : reſpect of the Place where it is committed. 


F. 2Iaft. x, FF one be robbed in his houſe it is not within the ſtatute, be 
-o "i y # it in the day or in the night, and the hundred is not charge- 
done ins able; for a man's houſe is his caftle, and he muſt defend it at his 
* peril. Per tot. Cur. 7 Rep. 6. a. Trin. 27 Eliz. Sendill's caſe. 
— 4-4 do rather a burglary; and robberies done in the highway only are relieved by the ſtatute 
of Winton ; per tot. Cur. And by Anderſon every man is bound to guard his houſe at his pop! 
for bis owa ſaſety. 3 Lc. 268. pl. 350. Mich, gs Eliz, C. B. Gardaer v. 44. 


io 
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Mo. 620. pl. 848. Trin. 42 Eliz. Anon. 8. P.—-$, P. And though a 


gred, 


MS. of Juſtice Wiudham's caſe was ſhewn to the contrary, as go Eliz, Rot. 2415. where by the 


opinion of all the juſtices of C. B. it was held that for a robbery done in the night in a houſe, the 


hundred ſhell be charged, and Gawdy ſeeing the caſe, ſaid, he well knew it to be the hand-writing 
of Juſtice Windham, yet he and all the Court held it to be no law. Cro. E. 753. pl. 13. Anon. 


2. One flopped an old way and laid out another in lieu thereof, 
much more beneficial, but without any other authority. In an in- 
formation thereupon it was inlifted, that this new way is not ſuch 
a way that the inhabitants are bound to watch there, or to make 
amends if any robbery be there committed. And this ſeems to 
be admitted by the Court, who gave rule for judzment accord- 
ingly. Cro. C. 266, 267. pl. 16. Mich. 8 Car. B. R. The 
King v. Ward and e | 


3. If a man be aſſaulted in the highway in A. and carried to a 2Salk. 615. 


hauſe in B. and there robbed, no action lies. Per Holt Ch. J. 3 OE 
11 Mod. 12. Paſch. 1 Ann. B. R. Cooper v. Baſingſtoke 760. 8 C. . 


Hundred. | that Holt 
Ch. J. ſaid, 


that if he be carried into an empty howſe and there robbed, he would not deliver any opinion bow 
that would be. | 7 


4. 6 Geo. 1. cap. 23. S. 8. Enacts, that the flrerts of London 
and Wiftminſter, and other cities, towns, and places, ſhall be deemed 
bighways, within the act 4 and 5 Vill. and Ma. cap. 8. 


(E) In what Place the Robbery ſhall be /aid 10 L 249 ] 


be maaek. 


1. A CARRIER, with money on a pack-horſe, was aſſaulted So if rob- 
| in one hundred, and the 2 took his horſe and pack, and berks fake a 


led bim into a wood in another hundred. All the juſtices agreed, 5 
that this was a robbery in the firſt hundred; for upon the firſt and carry 
taking he was robbed: but if the carrier had led his horſe — bien 2 pr 

then it ſhould be adjudged to be in his own poſſeſſion, and no "iſle Blake 
robbery till he came into the 2d hundred. Goldſb. 86. pl. 11. there; this 
Paſch. 30 Eliz. Anon. 7 8 
s, but only in the 2d hundred, becauſe he was always in poſſeſſion. Per tot. Cur, Ibid. 
S. C. cited by Holt Ch. J. in delivering the opinion of the Court, in caſe of Cooper v. Baſingſtoke 
Hundred, See pl. 3. 


2. If a man is a bulted In one hundred, and he flies into another S. C. cited. 
hundred, and he is in/tantly purſued by the rogues, and there robbed, 7 1 


that hundred where the robbery was ſhall be only charged. Hutt. ering the 
125. Mich. 10 Car. Dean's caſe. judgment of 


the Court, 


«1h in caſe of Cooper v. Baſingſtoke Hundred. ————See pl. g. 


3. The plaintiff was travelling in the highway within the bun- 11 Mod. 8. 
dred of MH. and aſſaulted there by robbers, who took poſſeſſion of 129 
bim, and carried him to 4 * coppice near the highway in the hundred accord. © 


of B. and there robbed him. Holt Ch. J. declared that the unani- OT. 


| aus opinion of the Court was, that the hundred of B. is charge- 39 *.% 
4- * .* 
| able ; accord- 
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— 4 "ry hundred of B. for there the taking away was, which is the fact 
thac a» to that makes the hundred chargeable ; that the true reaſon why the 
the aſſaults hundred of B. is liable, is becauſe they did not take the robbers 
being in _ within ſuch a time, and not becauſe they did not prevent the rob- 
nor ne- bery : and the charge upon the hundred ariſes by their not taking 
ceſſary the the robbers, and not becauſe a robbery was done. And here the 


— hundred of M. was not bound to purſue and take the robbers, be- 
in the high- Cauſe the robbery was done in B. and not within their hundred, 
way, e and nothing but the aſſault was done in M. 7 Mod. 157. Hill. 


— 2 1 Ann. B. R. Cooper v. Hundred of Baſingſtoke. 


But the Reporter adds thus, viz. And yet ſee Cro. C. + 267, where it is ſaid, that the inhabitants are 
not bound to keep watch in a ne. Sighway, or to make amends for a robbery committed therein. 

+ The caſe is Cro. C. 266. pi. 16. Mich. 8 Car. B. R. The King v. Warpe and Lyme, which 
ſee at (D) pl. 2. In the principal caſe of Cowper v. Baſingſtoke Hundred, an objection 
was made, bow it would be, if one tale in the hundred of M. be carried into the hundred of B. inte 
« mexfion-bouſe there, and robbed, or taten in tbe day-time in M. and carried into H. and robbed in 
the night. To which the Court faid, that thoſe caſes were not provided for by the ſtatute. 
2 Salk. 615,———S. P. 11 Mod. 12. in S. C.—-—2 Ld. Raym. Rep. 8:6. S. C. and all the ſame 
Points accordingly.———S. P. 7 Mod. 159, 160. in S. C. a 


[250] (F) bat the Party robbed ought 10 do. 


See (C) and I. 27 Eliz. cap. E ACTS, that ns perſon robbed ſhall have 
. (H)}—The 13. S. 11. any benefit by the ſaid ſtatute, except he ſhall, 
1 with as much convenient ſpeed as may be, give notice of the felony 
injoined by and robbery unto ſome of the inhabitants of ſome town, village, or 
the ſtatute hamlet, near the place where ſuch robbery ſhall be committed; nor 
—— Hall bring any action upon any of the flatutes afereſaid, unleſs he 
the perſon Hall within 20 days next before ſuch action brought, be examined 
robbed nee on hit oath, to be taken before 22 Juſtice of peace of the county 
— where the robbery was committed, inhabiting within the ſaid bun- 
nizance to dred where the ſame was committed, or near unto the ſame, whether 
4 rang = be doth * know the parties that committed the ſaid robberies, or any 
he knew ef them; ard if he ſhall confeſs he knows any of the felons, then be- 
— 1 Je the action — — be — _ a recognizance 1 the 
_y aid juftice, effettually to proſecute them by indifiment or otherwiſe, 
— according to due courſe of law. 4 


might be excuſed, 1 pon the comvition of ſuch perſon or perſons. gdly, To prevent a robber 
5 2 Mod. 288. Trin. 2 W. & M. B. R. in cafe of Aſhcomb v. Lahorn 8 * 
If one that is robbed makes cath according to the flatute, but does not bring bis ation within 20 
days, be may make another oath, and the ad oath ſhall be good; for this is only a direction of the 
and the ſtatute being obſerved, it is ſufficient, Reſolved, 2 Sid. 45. Hill, 2657. Hall 
v. Sharrock Hundred. And where an action againſt the hundred for a robbery, was diſcontinued, 
and a new one brought ;- the Court held the new action not well brought, becauſe a new oarb"wwas 
taken within 40 days 1 the laſt aftion brought, Sid. 139. pl. 12. Paſch. 15 Car. a. B. R 
ewman v. Inhabitants of Stafford. | 
It was faid by ſome, that where an a7ion lies not on 27 Elia. it may be brought on the old flatute; 
but others were againſt it: for the ſtatute 27 Eliz. is in the negative; ſo as if the action lies not 
upon that, conſis lies at all, Le. g23- Trin. 31 El. C. B. in caſe of Green v. the Hundred of 
Bucklechurch. | - | 
* Though the party robbed does know the robber, yet he ſhall have his action agaiaſt the hundred, 
if ne be not taken, Noy. 255. Lord Compion's caſe . See (H) pl. 4, I 
\ | of | 2. The 


„„ N 


e able; for there was no robbery done till the plaintiff was in the 


111 8 


Robbery. 


2. The party robbed is not bound to give notice to the inha- 2 Le. 274. 


bitants, nor to direct them which way RR took their flight, 
but the inhabitants are bound to- purſue 


e felons without any Elis. S. &. 


ſuch inſtruction. 4 Le. 18, 19. pl. 63. Mich. 32 Eliz. in C. B. accord- 


Shrewſbury and the Inhabitants of Aſhton's caſe, 


perſon robbed has made hue and cry, though he does not follow the thieves any farther, yet his 
action remains agreed, 2 Le. 82. pl. 109. Trin. 28 Eliz. C. B. Firrel v. the Hundred of 8. 


3. The perſon robbed is not bound to lind his horſe to purſue 
the thief, nor is he bound himſelf to purſue the thief preſently. 
Noy. 155, 156. Lord Compton's caſe. 
4. 8 Geo. 2. cap. 16. S. 1. Enacts, that no perſon ſhall main- 
tain any action againſt any hundred, by virtue of the latutes 13 E. 1. 
St. 2. & 27 Eliz. cap. 13. unleſs he ſhall, beſides the notice already 
required, with as much convenient ſpeed as may be after any robbery 
on him committed, give notice thereof to one of the conſlables of the 
hundred, or to ſome con/table, bor ſholder, headborough, or tithing- 
man of ſome toun, pariſh, er tithing near the place wherein ſuch 
robbery ſhall happen, or ſhall leaue notice in writing at the dwelling= 
houſe of ſuch conſtable, &c. deſcribing in ſuch notice ſo far as the 
circumſtances of the caſe will admit, the felons, and the time and 
place of the robbery ; and alſo ſhall within 20 days cauſe notice to be 
given in the London Gazette, therein likewiſe deſcribing the felons, 
and the time and place, together with the goods whereof be was 
robbed ; and ſhall alſo, before adtian commenced, go before the chief 
clerk or ſecondary, or the filazer of the county wherein ſuch robbery 
ſhall happen, or the clerk of the pleas of that court wherein ſuch action 
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is intended to be brought, or before the ſheriff of the county, and enter [ 251 


into a bond to the high conſtable of the hundred, in the ſum of 100l, 
with 2 ſureties, to be approved of by ſuch chief clerk, Sc. with con- 
dition 1 ſecuring to ſuch high conſtable (who is required to enter an 
appearance, and ev ſuch action) the payment of their ceſts, in 
caſe judgment ſball be againſt ſuch plaintiff. 8 
Sect. 2. When ſuch bond ſball be entered into before the ſheriff, 
fach fheriff ſhall certify the ſame ts the chief clerk or ſecondary, in 
the Court of King's Bench, or to the filazer of the county, in caſe 
the action be intended to be brought iu C. B. or if in the Court of 
Exchequer, to the clerk of the Pleas, which certificate ſhall be deli- 
vered by the party robbed to the ſaid chief clerk or ſecondary, or to 
ſuch filazer, or clerk of the pleas, before any proceſs ſhall iſſue, and 
ſuch chief clerk, &c. ſhall not take any greater fee for making ſuch 
bond, than 5s. above the Ramp-dutics, nor ſhall any ſheriff take any 
greater fee for making, nor ſhall ſuch chief clerk, &c. take any 
eg for filing ſuch certificate, than 26. Gd. and ſuch chief 
aw Fc, are io deliver over gratis all ſuch bonds to the high con- 
abless 


(G) Netice, 


* 
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r Y e, To ee and eden e erb thall 
wn de fad ſufficient Notice: 4 


1 1 F any other a/# him what he ailt, and he ſaid that he was robbed, 
1 that is good notice. Noy 155. Lord Compton's caſe. 

So wherein 2. The plaintiff counted that he was robbed in a highway in 
the like diviſis bundredorum, and gave notice to the inhabitants of the hundred 


ſe, the e 
. near the place where he was robbed. It was moved in arreſt of 


was, that he judgment, that the declaration was not good, becauſe he did not 


mn ew. Hetu that the highway was within any hundred, and that it ought 


was ix ano. to be given to the inhabitants of both hundreds: ſed non allo- 
ther county, catur; for notice to either hundred is ſufficient, and therefore it 
| than where was adjudged for the plaintiff, Cro. J. 675. pl. 9. Mich. 21 
oſter v. the Hundred of Spechor and Iſleworth. 


did not fay it was prope locum ubi roberia ſacba fuit, but prope bundvedum, which it way objefted 
might be 10 mites from the place of the robbery, and that the ſtatute mentions notice to be given 
to ſome of the inhabitants of ſome town, &c. near the place where ſuch robdery ſhall be com- 
mitted. But all the Court, upon view of a precedent in the New Book of Entrics, fol. g48. con- 
ceived the declaration good enough, and that the hue and cry alleged, as made out of the county, 
was not material, it being near the place of the robbery, which being alleged to be near the divi- 
fon of the hundred, ſhall be intended near the divilion of the hundred where the robbery was 
committed, and not at the moſt remote place thereof, which would be a foreign intendment; 
wherefore it was adjudged for the plaigzff. Cro. C. 41. pl. 3. Mich. 2 Car. C. B. Tutter v. 
Inhabitants of Dacorum and Caſhio. 

If the hundred of A. and B. are adjoining, and the robbery is done in the utmoſt confines of A. 
and the party not knowing the hundreds, goes to B. and there gives notice, that is ſufficient, be- 
cauſe he is a ſtranger, and they ought to make hue and cry, a, weft, north, av ſexth; and lo the 
bundred of A. halli know it. Noy. 133. Ld. Compton's cate.——S$. P. 3 Salk. 134. cites S. C. 

Henden ＋ * ſaid, it had been adjudged that hue and cry made, and notice given to the in- 
habitants of the villages near adjoining to the place where the robbery was done, although it be 
out of the hundred and county, was good enough. But all „ doubted thereof, if out of 
the county ; but although it were in a place in another hundred, it were well enough; for by in- 
tend ment the party robbed cannot know the diviſian of the hundreds: but he ought at his peril 
to make it in 2 village near adjoining to the place where he was robbed ; whereupon the judg- 
ment was afirmed. Crawley Jult. laid, that in C. B. in an action againſt the HuxparD or 
Daccon x, upon a ſpecial verdict, it was adjudged, that hue and cry made in the next vill adjoin- 
ing, although it were in another county, was good, Cro, C. 379. pl. 5. Mich. 10 Car, B. R. 
Merrick v. Rapeſgate Hundred. | | | 
# 2 52] IR 8, | | 
bay. MES 5 The plaintiff declared that he was robbed, and made hue 
—— and ery at C. in the ſame county near the place where he was 
to the vert robbed, and gave notice of the robbery to the inhabitants of C. and 
ee ee and was ſworn, &c. After * a verdict for the plaintiff, error was 
e brought, and aſſigned, becauſe the plaintiff did not alledge that C. 

7 * * ; * 
altho* that a village in the hundred where the robbery was done; for notice 
it be ix ano. given to any vill out of the hundred, is not good; but all the juſ- 
ther hun- 4 * el . = ] . . 

tices held it not material, that it be given to thoſe of the hundred, 
dred, and * * - * 3 3833 
although but if given to the inhabitants of the vill near adjoining to the 
re Trap place of the robbery, it is good enough ; for the ſtatute doth not 
anoffer require that it ſhould be given to the inhabitants of the hundred. 
lage a latere , . 
xearer, iz Cro. Car. 379. pl. 5. Mich. 10 Car. B. R. Meraick v. Hun- 
dred of Rapeſgate. 


or knowledge of the villages 


F 


Robbery, 


in Berks, and refers to the ſtatute 27 Eliz. cap. 13s Noy. 52. Odan let v. the Hundred of 


Grodley in Surry, 


4. Notice was given in the hundred 5 miles from the place where 


the robbery was done. 
who is a ſtranger to the country, may not know the neareſt place 


or town. March 10. pl. 28. Paſch. 15 Car. Sir John Comp- 


ton's caſe, | 

5. Notice given in the night of a robbery by the party robbed, 
with an intent that hue and cry ſhould be made after the felons, is 
good notice according to the {tatute, if it be given in convenient 
time after the robbery was done. By Roll Chief Juſtice ; for it 
may be it could not be given ſooner. +2 L. P. R. 240. Tit. No- 
tice. | 

6. Notice given to the pariſh where the robbery was done, is 
good notice within the ſtatute, which appoints that notice ſhall be 
given to the town, vill, or hundred. 2 Sid. 45. Hill. 1657. Hall 
v. Sharrock Hundred. 

7. Notice of the robbery to the next vill by one of the company, 
has been held to be good notice. Arg. Show. 94. Paſch. 2 W. 
& M. in caſe of Aſhcombe v. the Hundred of Spelholme. 


(H) Oath and Examination. 
| CARRIER”; boy of 12 years old being only with the 


waggon, it was robbed in the abſence of the carrier, 
and the boy made hue and cry, and came to a ju/tice, and prayed 
to be examined, but he re/u/-d to examine him. The carrier him- 
ſelf would not go to be examined; thereupon the plaintiff, who 
delivered the money to the carrier, was examined, and brought 
his action on the ſtatute again the hundred: But adjudged, it did 
not lie; for the boy who was robbed ought to have been exa- 
mined, becauſe he might know the robber; and not the plaintiff, 
whoſe money it was that vas taken away. And it was moved by 
Periam and Anderſon, that an * action framed on the ſtatute of 27 


Eliz. would lie againſt the juſtice who refuſed to examine the 


boy; but Windham J. doubted of it, becauſe the juſtice of peace 
is a judge of record, and for ſuch a thing as he doth as judge, no 
action lies. To which it was anſwered by Periam and Anderſon, 
that the examination, in ſuch caſe, is not made by him as judge or 
Juſtice of peace, but as a miniſter appointed for the examination by 
the ſtatute, Kc. 1 Le. 323, 324. pl. 456. Trin. 31 Eliz. C. B. 
Green v. the Hundred of Bucklechurch. 


1 
* 


252 


And this was held good, becauſe the party 


See (F) pl. 1. 
4. (P) pl. 4- 
)  - 


Cro. E. 
142. pl. 8. 
Green'scaſe. 
Trin. 31 
Eliz. C. 

B. ſcems to 
be S. C. but 
there it is re- 
ported to be 
brought by 
the maſter; 
and the opi- 


mon of che 


Court was, 
that the 
maſter 
ought not 


to be ſworn. 


but the fer. 
vant, and 

that for the 
rcaſon here 
mentioned ; 
and that the 
intent of the 
ſtatute is, 

that he that 


hath had notice ſhould be ſworn ; and thereupon the judgment was ſtaid,——4 Le. 85. pl. 180. 
30 Eliz. C. B. Green's caſe, ſeems to be S. C. but ſtates it, that the plaintiff | meaning the maſter 
of the waggon] delivered the money to the ſervant, who was robbed; whereupon the malter 
brought his action. It was moved, that the plaintiff, by the ſtatute; wes not +a per- + F 2 1 
fon able to bring this action, becauſe he was not examined 20 days before the action [ 53 
brought. But the exception was diſallowed; for the Court was clear of opinion, that the maſter 
ſnould not be examined, but the ſcrvant, | 

* 'The only remedy, in caſe a juſtice of peace refuſes to take the oath of the party robbed, is to 
bring an action of the caſe againit him. Per Twiſden J. Sid. 209, Trin. 16 Car. 2. B. R. in 
the caſe of the King v. Pawlin. | | 
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See Juſtices 2. A perſon, who was robbed in Berks, made oath before a juſtice 
x uf 2 ) of peace who inhabited within the hundred, but was then at his 
the notes chumbers in the Temple, where he took the party's oath ; and it was 
there, S. C. reſolved, that the examination was good. Cro. C. 211. pl. 3. 
ert Paſch. 7 Car. B. R. Hellier v. Benhurſt Hundred. 


| ack 3. H. the plaintiff was robbed of 4031. in Yor hire, and made 


oath the next day before a juſtice of peace of the riding where the 


robbery was, and afterwards, within 20 days before the action 
brought, h. mae a ſecond oath before the next juſlice of the riding; 
and the jury found, that there were ns other juſtices in ihe county 
of York but of the 3 ridings, which are the north, eaſt and welt 
ridings, and which are as 3 ſeveral counties. It was inſiſted, that 
this was not an oath made purſuant to the ſtatute 27 Eliz. cap. 13. 
For though a riding ſhall be taken for a county in all beneficial 
ſtatutes, as upon the ſtatute of inrolments, which provides, that 
the deed ſhall be acknowledged before the clerk of the peace and 
one juſtice of the county where the lands lie, there a juſtice of the 
riding ſhall be ſufficient, but it is not fo in penal ſtatutes as this is: 
but adjudged, that a juſtice of the riding in Yorkſhire is a juſtice 
within the ſtatute of 27 Eliz. For otherwiſe Vorkſhire would be 
dut of the proviſion of this ſtatute, (though never intended to be 
ſo) becauſe there are no juſtices there but of the ridings. 2 Sid. 
44. Hill. 1657. Hall v. the Hundred of Skarrock. 
| $.C.citedy 4. Pl and his wife and ſervant, travelling together, were all 
Mod. 287. robbed of their money, and J. alone brought his action for the whole 


in & C. of money againſt the hundred, as well for what was taken from his 


Aſhcomb : 1 4 
| CG. wife and ſervant as from his own perſon; and he alone, without 


ly, and that his wife or ſervant, made oath of the robbery: all which matter 
—_— n being found on a ſpecial verdict, it was adjudged, that his oath 
given by the alone was ſufficient within the intent of the ſtatute ; and although 


van to it was further found, that the ſervant of |. who was robbed with 


hismeſterof his maſter, Inet one of the robbers, (whole name was Lenoe) yet 


his know- 


ledge of one J. had his judgment; quod nota, Carth. 146. in the caſe of 
of the rob- Aſhcomb v. Elthora Hundred, cites it as adjudged. M. 2658. in 


yr oe the caſe of Jones v. Bromley (hundred. ) 


maiter; beeauſe the money ſhall be ſaid to be in his poſſeſſion, and not in the fervant's, the maſter 
being then preſent ; ſo the maſter is the perſon robbed within the meaniug of the ſtatute of Winton, 


though the money be in the hands of the ſervant. 


5. B. coming to London with his ſervant, they left the uſual 
great road between Brentford and Hammerſmith, and rode through 
a by lane near Serjeant Maynard's houſe to avoid the duit, and 
in that lane the ſervant was robbed in the preſence of his maſter of 
a bex of lace, which was behind him on the-back of the horſe, to 
the value of 12001. and B. the ma/ter alone made oath of the rob- 
bery, and brought the action; and the ch. juſtice was of opinion, 
that the oath by the maſter alone was ſufficient; becauſe B. (the 
maſter) being preſent, the goods were in his poſſeſſion; for the 

poſſeſſion of the ſervant in the preſence of his maſter is his (the 


maſter's) poſſeſſion. And B. recovered 10001. and had execution. 


Cited by Holt Ch. J. Carth. 147. Trin. 2 W. & M. B. R. in 
che caſe of Aſhcomb v. Elthorn Hundred, as tried before * 


Vobbery. 254 

the ſittings in Weſtminſter after laſt Eaſter Term between Bird 
and the Hundred of Oſſulſtone. | p 

6. An action was brought by the maſter for the robbery of A. & ghow. ., 
B. his ſervants. The — e 9. 05 matter, 2 B. S. C. * 
was a quaker * and would not take the oath, viz. that he knew 154 
none of the robbers. Et per Cur. 1ſt, the maſter may ſue for the 3 C. 24. 
robbery of his ſcrvant, and the oath of the ſervant 1s ſufficient. judged for 
2dly, The ſervant may alſo ſue ; for he had the poſſeſſion. 3dly, If . 1 
the ſervant be robbed in the preſence of the maſter, the maſter muſt money in 
Jae, and the oath of the maſter is ſufficient, and cites Sty. 156. the quaket's 
But if the ſervant was robbed out of the maſter's preſence, the ſer- — 4 
vant muſt fear. Athly, As to B. who refuſed to ſwear, the hun- not be 
dred is not liable; for the ſtatute of Eliz. was made in favour of ſworn—g 
the hundred, to prevent confederacy and combination between the 2 


thieves and the party robbed; and it was the maſter's folly to em- name of 


ploy ſuch a ſervant. 2 Salk. 613. pl. 1. Mich. 2 W. & M. Aſhcomby. 


B. R. Aſcomb v. the Hundred of Spelholm. — 


flates it, that A. the ſervant ſold fat cattle in Smithfield for his maſter for 1061. which money A. 
delivered in two bags ſealed up to B. the quaker, who was robbed in company of A. and A. alſo 
was robbed of 128. Per Cur, the action might have been well brought by A. alone, (but it is now 
too late, the year being expired) for where a ſervant is robbed of part of his maſter's goods and 


part of his own, he may have an action and recover judgment for the whole; and therefore at ano- 


ther day the maſter had judgment for 263. only. Carth. 143. S. C. ſtates it, that A. fold 
beaſts for 1081. and delivered 1061. to B. who was robbed thereof, and that A. himſelf was robbed 


of 40s. and that the maſter brought the action for 1081, and that it was adjudged by the whole 


Court for the plaintiff as to the 40s. taken from A. his ſervant, but againſt him as to the 206]. taken 
irom B. who would not ſwear. And Holt Ch. declared, that A. the ſervant who delivered the 
1761, to the quaker, and was preſent at the robbery, might well maintain the action in his own 
name for all the money, and that bis own oath would be ſufficient, and that he might declare that 
upon the taking away the money from the quaker, as his ſervant (who in truth was ſo for this 
ume.) Nota, this advice of the ch. jult, was obſerved in another action brought for the 106]. taken 
trom B. the quaker. | X | 


7. In caſe upon the ſtatute of Winton, the plaintiff declared in 12 Rep. 61. 


. "ru 4 — Mich. 6 . 
all points according to the ſtatute, except only in ſhewing the oath 1 * 


before the juſtices of peace, which was, that he was robbed by 4 Burnham 
perſons to him unknown. Now by the ſtatute of 13 Eliz. it is Hundred; 


required, that he ſhall make oath, that he did not know the robbers, — L 


nor any of them ; and this matter being found ſpecially, it was ob- the pleintiff 
jected, that this oath was inſufficient; for though he might not wasiobbed, 
know all, yet he might know one of them. There being but 2 — 
judges in court, they were divided ; but there being no ch. juſt. and ey, and 
adjornatur. 3 Lev. 328. Hill. 3 W. & M. in C. B. Pye v. that the 
(hundred of) Weſtbury, — eats 


oath was as 
here; but whether the ſaid oath taken was true according to the form and effect of the ſtat. 27 Eliz. 
and according tothis count, (in which he fer forth, that he ſwore he did not know the parties, or 
either of them) the jurors prayed the direction of the Court. Noy. 24+ in the caſe of 
Bateman v. the Hundred ob. S. P. and Walmſley held the finding ſufficient; but War- 
burton, Kingſmill, and Anderſon, contra. And Walmſley ſaid, that when the plaintiff ſhewed 
that 2 men did rob him, and that he did not know them, that amounts to as much by common 
intendment as that he did not know any of them; then if it amounts to as much, it is ſufficient 
enough. But Anderſon referred to the ſtatute, as to its being of the ſame ſenſe, and that itſelf de- 
notes a difference between the caſes; for it preſcribes, that he ought to ſhew that he did not know 
them, or any of them, Walmſley replied, that that is only proper where there were 3 or more 
that robbed him; but where there are but 2 it is not apt nor proper ſpeaking to ſay, them or any 
of them; but, or either of them. And in this caſe, it may be, it was the cunning of the juſtice 
that examined him, who-peradventure lived within the ſaid hundred that ſhould be charged, to 


eaſe himſelf and his neigh ours. But if the oath was in another manner, and that can be proved, 


Ua | although 


— — — 
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although the juſtice certifies in another manner, 


Robbery. 


the proof ſhall be allowed. To which 


Kingimi!! agreed. And the Court urged the "34 aa to give the plaintiff 4os. and ſo to make 
an cad. Which motion both parties agreed to. | 


[ 255 ] 


8. After a verdi& for the plaintiff it was moved in arreſt of 
judgment, that it appeared the oath was raten b fore a juſlice of 
peace of the county, and not a Juſtice dwelling in the hund ed ac- 
cording to the ſtatute 27 Eliz. But the Court held it good not- 
withſtanding ; for the ſtatute of Winton ſays no ſuch thing, and 
the ſtatute 27 t liz. does it only by way of direction; and the de- 
claration had been good though it had not ſet forth any oath taken 


before any juſtice at all. 2 Salk. 614. pl. 3. Mich, 6 W. 3. 


B. R. Dowley v. Hundred of Odiam. 

9. In an action upon the ſtatute of hue and cry, the huſband de- 
clared of a robbery committed on his wife; and now upon evidence 
Judge Page declared his opinion to be, that the huſband ought to 
have went with his wife before the juſtice, and made oath of his 
having lo/? this money; and thought this caſe diſtinguiſhable from 


that of a ſervant's being robbed of his maſter's money: there in- 
deed he did allow the maſter need not make ſuch oath ; becauſe 


the ſervant or maſter may either of them bring the action at their 


election; and the ſervant may declare of his own money being 
taken away, becauſe of the ſpecial property that he had in it. 
However he allowed the plaintif to proceed in his evidence, and 
afterwards a verdict was given for him, ſubject to the Court's opi- 
nion as to this point. Barnard. Rep. in B. R. 433. Hill. 4 
Geo. 2. Coleman qui tam v. the Inhabitants of Loes. 


(I) Robberies. Cautions for preventing them. 
1. 13 Ed. 1. YJPNACTS, that highways leading from one mar- 


cap. 5. ket-town to another, ſball be enlarged, fo that 


there be neither dike, tree, nor buſh, where a man may lurk to do hurt, 
within 200 foot of the way; ſo that this flatute does not extend to aſhes 
or other great trees. And if any robbery be dane through the default 


of the lord, in not avoiding ſuch dike, underwood, or buſhes, he ſhall be 


anſwerable for the felony; and if murder be done, ſhall pay a fine to 
the king. And the king wiileth, that in his demeſne lands and woods, 
the way ſhall be enlarged as 1 and every lord ſhall remove 
0 -- qt wall, dike, and hedge, 200 feet from the highways, as 
aforeſaid. HT | 5555 
2.5 E. 3. cap. 14. Enacts, that where any perſons ſhall be ſuſ- 


| petted to be roberdſmen, waiters, or draw-latches, they ſhall be ar- 


* 2 . 1 
; "©: 
* 


reſled by ihe conflables, and be delivered to the bailiffs of the franchiſe 
er /veriff, to be impriſened till the coming of the juſtices of goal-delivery. 


— 


(K) Of 


Robbery, 255 


(K) Of Hue and Cry in general. 


J UE and cry was at common law, Per Anderſon Ch. J. 
Goldib. 60. pl. 18. in Aſhpool's caſe. 

2. lhere be 2 #inds of hues and cries ; the one by the common 

law, and the other by Hatute. Thereupon there are 2 purſuits ; 
| 25 one for the king, the other for the party by private ſuit. 3 Inſt. 
110. cap. 52. 

3. ue and cry by the common law, or for the king, is when 
any felony is committed, or any perſon grievouſly and dangerouſly 
wounded, or any perſon aſſaulted and offered to be robbed either in 
the day or night, the party grieved, or any other, may reſort to the 
conſtable of the town, and acquaint him with the cauſes, deſcribing 
the party, and telling which way the offender is gone, and require him 
to raiſe hue and cry. And the duty of the cor/table is to raiſe the 
power of the town, as well in the night as in the day, for the proſe- 
cution of the offender ; and if he be not found there, to give the 

next conſtable warning, and he the next, until the offender be found; 
and this was the /aw before the Conqueſt, 3 inſt. 116. 


| : . 2 6 ; g 
(L) Hue and Cry. Inforced and levied, how. [ 25 2 
© 3. S. 10. 
1. 13 Ed. 3. flat. 2. NACTS, that proclamation ſhall be be * 
cap. 1. made in all counties, hundreds, markets, ue Win. 


fairs, and ather places where there is a great refort of people, that cheſter, 
immediately after any robbery or felony committed, * freſh ſuit ſhall be wade at a 


arltament 


made {om town, and from county to county, olden in 


13 E. 1. is this, that from thenceforth every country ſhould be ſo well kept, that immediately 
upon ſuch robberies aud felonics committed, ficſh ſuit ſhould be made, &c. 2 Inſt. 569, —- 
See (c) & () 

* In the cafe of Armſtrong v. Liſle. Mich. 8 W. 3. Keeling's Rep. 96. it is ſaid, that great 
queſtion hes been made, what ſhould be accounted freſb ſeit, and cites St. Pl. Cor. 165, 166. 
where, upon conſideration of all the books, it is ſettle:l, that it is not capable of any certain deft» 
nition, but muft be delermined by the diſcretion of the juſtices, 


2. 13 E 1. cap. 6. The Heri and bailiffs of franchiſes are re- 
quired to take heed, that they follow the cry with the county, and 
&eep horſes and arms for that purpoſe, as they are bound; and in de- 


fault thereof, ſhall be preſented by the conſtables to the juſtices aſſigned, 


and by them to the king, who will provide a remedy. 
3. 28 Ed. 1. cap. 17. Enacts, that the ſtatute of Wincheſter 


Hall be ſent into every county, to be publiſhed four times a year, and 
kept in every point as ſtricily as the two great charters, upon the pains 
therein limited; and the knights of the ſhires for redreſſmg things 
done againſt the ſaid great charters, ſhall be charged therewith. 


4. 28 E. 3. cap. 11. The ſtatute of Wincheſter for making of 


Freſh ſuit, and hue and cry, is confirmed. 


5. 7 K. 2. cap. 6. The ſaid ſtatute of Wincheſter is again con- 


firmed, and required to be 5 by the ſheriff in perſon, four 


3 times 
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times a year, in every hundred of his county; and by his bailiffs in 
every market-town, as well within liberties as without. 


(M) Puniſbment for nit purſuing, concealing, or 


not arreſting Felons. 


This ſtatute 1. 3 Ed. 1. cap. 9. NAC Ts, that all men ſhall be ready and | 
* Weſt. 1. apparelled at the ſummons of the ſheriff, 


ance of the 1 
common and at the cry of the county * to ſue and arreſt felons, as well within 
law. 3 Ioſt. + franchiſe as without, upon pain of making t grievous fine ts the king. 
117.— g 


2 Inſt. 172. Lord Coke cites ſeveral ancient authors to prove that 5 was before the 


making this ſtatute. And Ibid. 173. he Tays that bue, and cry, is all pre, and in ancient re- 
corcs they are called buteſtum & clamor, and here cry is uſed for bot And this hue and cry 
is uſed for both. And this hue and cry may be by Horx, and by woice. 2 Iutt. 153. 

By theſe words it is holden, that there maſt be g felony done, or eile the arteſting of the party, 
though it be done upon hue and cry, is unlaw ful, becauſe i wents a foundation z but if a felony be 
donc, and che hve and cry is againſt one that is neither indicted, nor of ill fame, nor ſuſpicious, nor 
unknown, yet the arreſt of him is lawful, though he be not guilty ; for the hue and cry of 1hetf is 
cauſe ſufficient, where there is a foundation of a felony commited. And he that Ae Hue and 
ery upon another without cauſe, ſhall be attached and puniſhed tor diſturbence ol the king's peace. 
gs Int. 153. 

- 1 not intended of ſanctusries, but of lords and others, that had francliifes of in- 
fangtheſe, outfangrheſe, and the like. 2 Inſt. 173. 3 

1 That is, at the king's ſuit they ſhall be fined grievouſly, and impriſoned, 2 Inft. 173. 


F 257 ] Au , the lord of the franchiſe make default, the king ſhall * 
® It ſeems ſeixe the ſame; and if the bailiff make default, he ſhall ſuffer one 


bereby, tha year's impriſonment, and pay a grievous fine; and if he have not 
3 wherewithat, he ſhall ſuffer two years impriſonment. 

for ever; for the words be, that the king ſhall take to himſelf the franchiſe, (viz. as foreſeitcd.) 
s Inſt. 273 


Note hers And if any ſheriff, coroner, or bailiff of a franchiſe, for fear or 


8 things favour, ſhall conceal, conſent, or procure to conceal felonies done in 


ay _— their liberties, or ſhall neglect ts arreſt felons, or otherwiſe will not 


wherefors do their office, in favour of ſuch offenders, they ſpall ſuffer one year's 
—— and impriſonment, and pay a grievous fine, if they have wherewithal ; 
king's off and if not, fhall ſuffer 3 years impriſnment. 

cers and miniſters of juſtice do neglect thrir duties. 1. By prayer, (by letters, meſſages, or word 
of mouth.) 2. Reward, (ſordid bribery.) 3. Fear, (che baſeſt, and yet the molt forcible of all 
aftcctions.) 4. Sarguine, any manner of conſanguinity or affinity; under which word (affinity) in 
this act is included as well ncarneſs of blood, as «lliance by mariiage. Laſtly. favour, in reſpet of 
friendly affcQion ; for men may be corrupied not only by reward, but in reſpec of the other 4 
alſo, all tending to one and the fame end, to ſupp.eſs truth ; 2s here ta conſeal, conſent, or procuie 
40 conccal the ſelonics doue within their ſeveral precintts or bailiwicks. 2 loft, 173. 


2. If a man be robbed in Middleſex, and makes hue and cry freſhly 


in Eſſex, if the vills adjoining do not do according to the ſtatute of 
Winton, the party ſhall have writ of debt in the one county or the 


other; per Finch, quod non negatur, Br. Dette, pl. 103. cites 


. $6: * 

3. 27 Eliz. cap. 13. S. 2. Recites the flatute of Wincheſter, and 
28 Ed. 3. And enacts, that the inhahitants of every hundred who 
Hall make default in purſuing felons, and freſh ſuit, after hue and cry 


made, ſball fortcit one half of tne damages to be recovered of the 
| * CS . hundred 


. 
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hundred where any robbery or felony ſhall be committed, to be re- 
covered by action of debt, bill, plaint, or information, in the courts 
of Wiftminſter, in the name of the clerk of the peace of 2very county, 

where ſuch robhery and recovery by the party robbed ſhall be, without 

naming the Chriſtian or firname of the ſaid clerk of the peace, which 
moiety ſo recovered ſhall be to the uſe of the inhabitants of the hundred, 
where ſuch robbery or fulony ſhall be committed, | 

S. 3 And in caſe ſuch clerk of the prace fhall die, or be remwved, no 
action, Ec. ſo commenced fhail be d:jcontimed, tut may be proſecuted by the 
fuccecaing clerk of the peace, as the former clerk might have done. | 

S. 7. And the like taxation, ail:/ſment, diſlreſs, and payment, [as 
mentioned at (W) pl. 2.] i, be in every hundred, where default 
was hade of freſh ſuit, for the benefit of the inhabitants of fuch hundred, 
where damages fhal! be recovered againſl wo” the payment of the 
mcety of the money recovered againſi any hundred, where a robvery fhall 

he commetted i 

S. 10. And no hue and cry, or purſuit ts be made by any county ar 
hundred, bull be taken do be a lawful hue and cry, or purſuit, unitſs the 
lame be made by horſemen and foutmen. 

4. They which levy not hu and cry, or purſue not upon hue and cry, 
ſhail be punifhed by fine and imp. i/rument. Allo, if a man be preſent, 
when a man is murdered or robbed, and dees not endeat aur to attach 
the offender, nor levy hue and cry, he ſhall be fined and impriſoned, 
3 inſt, 117. cap. 52. | 

5. It is an article gf the /ret to enquire of hues and Eries levied, 
and not purſed. 3 Inſt. 118. cap. 52. | 

6. By 8 Geo. 2. cp. 16. /. 11. Every conſtable, borſholder, 
headborough. or tithingman, to whom notice ſhall be given, and eve 
conflatbe of the hundred, and every conſtable, Sc. within the hundred 
or the franchiſes, within the precinft thereef wherem ſuch robbery fhatl 
happen, as ſoon as the Jame fha!l come 10 bis knowledge, ſhall with the 
utmoſt expedition mane f uit, and hue and cry after the felons ; and 


if any con/lable, Sc. ſhall of end in the premiſſes, he all for feit 51. 


(N) Encouragement or Rewards for apprehending (2581 
| Robbers. ' | 


| _ 1.4. Ax E that whoſoever h appre- 
| a cap. 8. S. 2. bend a highwayman and praſecute hum till 
| e be convicted of any robbery, committed in or upon any highway, paſſage, 

; field, or open ele, hall 2 F the See 4 . 
f offender fo convitted the ſum of 40!. within one month after ſuch con- 
> diclion, and demand thereof by tendering a certificate to the ſheriff, under 
8 the hand of the judge before whom ſuch conviftion is, that ſuch felom was 
taken by the perſon or perſons claiming tbe ſaid reward. And the ſaid 


4 judge fhall by his certificate diveft the ſaid reward to be paid t and 
50 amongſt the perſons claiming the ſame, u ſuch ſhares and proportions as 
y he ſhall think fit. And the ſheriff making default in payment of juch 
e Jum aficr demand, and certificate brought as aforejaid, fhall forfeit to 


; 1 U 4 the 
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the perſons, to whom it is due, double the ſum he ought to have 1 
them, to be recovered by action of debt, Sc. in any of the courts at W:ſt- 
mnjier, with treble cots. 

S. 3. Aud in caſe any perſon hall be killed in apprehending or pur- 
ſuing ſuch robber, then the executors or adminiſtrators of the perſon k'lled, 
upon a certificate thererf from the judge of uſſiſe of the county where the 
fact was done, or the 2 next juſitces of peace, ſhall recerve gol. of the 
Heri on pain of forfeiting double the ſaid ſum to be recovered as afore- 
ſaia, with treble cots. : 

S. 4. Aud the fherifſs are authoriſed to deduct the ſaid ſum of 40!. 
fo paid in their accmunts. 

S. 5. And if the ſheriff have not money in his hands to reimburſe 
bimſe.} be fhai! be repaid it by the treaſurer upon certificate from the 
clerk of the pipe. | 

S. 6. Aud the perſon apprebending ſach robber, ſball have as a 
farther reward his horſe, furniture, arms, money, or other goods, 
wh:ch ſhall be taken with him; King's title, or that of any other lord 
of the manor, Sc. or of him who let or lent the ſame to ſuch robber 
notuithftarding. | 

S. 7. Provided that this clauſe ſhall, not extinguiſh the right of any 
perſon from whom the ſame were before feloniouſly taken. 

S. 8. And if any perſon who ha commit any robbery (being out of 
priſon) ſhall diſcover 2 ar more perſous who have committed any rebbery, 
fo as thiy may be convifted, he ſhall have their majeſty's pardon for all 
robberies commutted before that time, which ſhall alja be a good bar to 
any appeal. | 

2. By 6 Geo. 1. cap. 23. S. 8. Certificates upon conviftions for 
robbery ſhall be ſigned and paid without fee, excepting $5. for writing ; 
and that as well where the 9j/encers plead guilty, as where they are con- 
vicled on evidence and if any perſon under Sram of figning any ſuch 
certificate, or of payment of the money, ſhall take any fee other than os 
aforefaid, fuch offender ſhall forfeit gol. to be recovered to the uſe of the 
perſon intitled to the certificate. 


By 8 Ges. 2. cap. 16. S. 9. Any perſon who ſhall 1 ö 
d has been 


ict felons within the time herein limited, whireby the hundre 
diſcharged, ſhall upon prof upon oath mude before ſuch 2 juſtices be in- 
titled to 101. (which ſhall be raiſed upon the hundred by a taxation) and 


fuch ſum of Tol. ſhall be paid unto ſuch 2 juſtices within 10 days after 


the fame ſhall be collefied ; and fuch juſtices ſhall pay over the fail ſum to 
ſuch perſons, in ſuch ſhares as the ſaid juſtices fhall think reaſonable, 
provided that fjuch perſon ſhall not be thereby incapable to be a witneſs 
in ſuch action. | 

S. 10. The juſtices, by whom ſuch taxations ſhall be made, ſhall ap- 
point ſome reaſonable time, within which ſuch taxations ſhall be levied, 


L 259 ] which time ſball not exceed 30 days ; and if any officers, who are to 


levy juch taxations, ſhall neglett to levy the ſame, or ſhall neglect to pay 
over the money to the ſheriff and juſtices, ſuch gar ſhall for every neglect 
forfeit double the ſum. | | | 


; (O0) Hundred 


7 
—_ 
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(O) Hundred diſcharged. IVhat ſhall be a 7. king 
within the Statute /ifficient to diſcharge the 
Hundred. 


1. A IS robbed, whereupon 2 are taten upon ſuſpicion, and after 
e are acquitted, yet the hundred ſtands chargeable. D. 


370. a. Marg. pl. 59. cites Mich. 23 Eliz. Per Periam. 


2. A. is robbed by 8, of whom 4 are taken by the hue and cry, yet But by 27 


the hundred is chargeable for the ſcape of the others. D. 370. a. * 
Marg. pl. 59. cites Pach. 24 Eliz. Per Mead and Periam. It is pro- 
vided, that 


wherever any one felon ſhall be apprebended by purſuit made according to this or any former laws, 
that then no bundred or franchiſe ſhall incur any pain or forfeiture by this or the ſaid former flatutes, 
elthaugh the reft of the felons ſhall happen to eſcape. 7 Rep. 7. 8. Trin. 29 Eliz. C. B. in 
calc of Milbourn v. Dunmow Hundred. | 


3. If a man is robbed in one hundred, and he perſues the felons into 
another county, and there one of the felons is taken, though the 
hundred where he was robbed do nothing, they thall not be 
charged. For per Cur. if a ſtranger makes hue and cry fo that 
the felons are taken, the hundred is diſcharged. Goldſb. 55. 
pl. 9. Trin. 29 Eliz. Comford v. the Hundred of Offley. 

4. In action upon the ſtatute of Winton the jury found notice 
according to the itatutes, and that none of the robbers were taken 
within 40 days, but that after 50 days after the robbery was done 2 
of the robbers were taken; the queſtion was, whether by taking 


any of the robbers after the robbery or before the verdict or judg- 


ment, the hundred is diſcharged. The Court agreed, iſt, That at 


common law the hundred was not diſcharged unleſs all were taken. 


2dly, That it was lately held, that the hundred is diſcharged by 
taking any of the robbers after the 40 days though all are not 
taken, and that it was in a caſe where robbers were taken and con- 
demned at the Old- Bailey. But the Court now doubted of it. 
Sid. 11. pl. 8. Mich. 12 Car. 2. C. B. Baſkervill v. Agbridge 
Hundred. | 
5. In action upon the ſtatute of Wincheſter, the defendant 2 Lev. 4. 
pleads quod ceperunt quendam Richard Dudley, being one of the , Bar 


perſons who robbed the plaintiff, and upon iſſue joined, the jury 2 


found, that the ſaid Richard Dudley being accidentally, or upon that Sir J. A. 


a . Th 75%, defired Sir 
ſome other occaſion, in the preſence of Sir Philip Howard, a juſtice 3 


75 peace of the ſame county was there charged by Sir J. A. one of the commit 


undred to be one of the robbers; and that the faid Sir Philip Dudley, 
whereupon 


Howard did undertake for him, that he ſhould appear at the next Sir P H un- 


ſeſſions. That the ſaid Dudley at the next ſeſſions did come into gertook for 
the ſeſſions- yard, but did not render himſelf up to the Court: and bis appear- 
whether he the ſaid Dudley, being in the preſence of the juſtice of Vn. 178. 
peace, and charged as aforeſaid, was a taking within the ſtatute of s. C. held 


27 Eliz, cap. 13. was the queſtion by the jury. And it was ad- that the 


Judged for the defendant, that this charging of the robber was a . 


preſence of 
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a juſtice of taking within the ſtatute, Raym. 221. Hill. 24 & 25 Car, 2. 
peace was B. R. Metwyn v. the Hundred of Iſtleworth. 


clearly a | 
taking; for being in the preſence, which the law conſtrues to be under the power or cuſtody of 


the magiſtrate, iti would have been vain and imperiinent to heve laid hold of him; and it ſhall. 


be intended, that this was upon freſh put ſuit; for when the verdict rcters one ſpecial point to the 
judgment of the Count, all other matters ſhall be intended. And the Ch. I faid, thit if the ne 
and cry was made toxwards one part of the county. ana an inhabitant of the hundred apprebended one 
of the robbers within another, yet this was a taxing within the ſtatute, 


[ 260 ] 6. By 8 Geo. 2. cap. 16. ſe. 3. No 3 ſhall be charge- 
able, if one of the felons be apprehended within 40 days next after 
notice in the Gazette. 


Set) (P) Action. Brought by whom. 


Wo hen To bon perſons were joint owners of a ſum of money, and mers 
were rob- robbed thereof, and they joined in an action againſt the in- 


e = habitants of the faid hundred; and by the opinion of the Court 
8 they might well join in the action, but not if tue ſums were {-yveral 
againſt the and ſeveral properties. D. 370. a. pl. 59. Paſch. 2222 


hundred. Winterſtoke Hundred's caſe. 


2 Le. 12. 
pl. 29. 19 Eliz. C. B. Anon. 


Le.. 2. If a ſervant is robbed of the maſter”s mmey, the ſervant may ſu", 
Beg, the hundred upon the ſtatute of Winton. 'Goldtd. 3. 


6 oy B. Trin. 28 Eliz. Tirrel's caſe. 


S. C. by the | | 
name of Firrel v. the hundred of B. And exception being taken, becauſe it was his maſtes“ 
money, it was not allowed ; for the plaintiff is accountable to his mater for the money. | 


In anaftion 3. Aclion was brought upon the fat. of huc and cry by h ſer- 
— vant who was robbed, in his own name, and part of the gods were 
» robbery, his maſter's and part his on proper goods, and found guiity as to 
the plaintiff his own goods, and a ſpecial verdict as to the gouds of his maſter ; 
5 1. , and judgment for the plaintiff Brownl. 155. Prin. 8 Jac. 
— * 4 = Rot. 534. Needham v. the Inhabitants of Stoke Hundred. 

wi 


s | | 
2. Be. The jary found, that the plaintiff was a ſervant, and was robbed of gol. his maſter's 
money, and of 203. bis own money. The Court held the action we'll brought by the ſervant; for 
the money is his, and he is poſſeſſed ut de bonis ſuis proprits againſt all, and in rc ſpect of all but 
him who hath the very right. 2 Salk. 613. pl. 2. Paſch. 5&6 W. & M. B. R. Combs v. the 
Hundred of Bradley.—— Comb. 263. S. C. by the name of Combs v. Brackl-y Hundred, a-cord- 
ingly.—— 4 Mod. gog. Trin. 6 W. & M. in B. K. S C. zrgucd, et adjornatur. But it is added, 
that aſterwards the plaintiff had judgment.—12 Mod. 54. S. C. but ſhortly reported. 


Cro:C:336. 4. The ſervant was robbed, and he made oath of the robbery 
Nen cer Within 20 days before the action brought, and that he did not know 
B. R. Ex. any of the robbers, &c. The maſter brought the action. After 
— verdict for the plaintiff, it was moved in arreſt of judgment, that 
mea on the action would not lie; becauſe the maſter, who brought the 
r Action, was not ſworn, that he did not know any of the robbers. 
brought. But reſolved per Cur, that the action is well brought by the 


. maſter, and that the ſervant's oath is ſufficient ; for it lies pro- 


perly in his knowledge, that he was robbed and did not * 
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of the robbers, and what the maſter knows is only by the report of 
his ſervant; and if he, and not the maſter, ſhould bring the ac- 


tion, then the ſervant r * releaſe or compound, or diſcontinue * 255 an 
the ſuit, and ſo the maſter ſhould loſe by his falſhood; and ad- 8 be 


| joan for the plaintiff. Cro. Car. 37. pl. 2. Trin. 2 Car. C. B. a ſervant 


aymond v. the Hundred of Oking. 4 e 


his maſter's money, it was objected, that the ſervant might releaſe, and fo prejudice his maſter ; 
but the Court ſaid, he ſhall not releaſe. 12 Mod. 34. Trin. 6 W. & M. in B. R. Combs v. 
Bradley Hundred. - 


OS 


5. A. riding poſt, gave his portmanteau to the poſi-boy to carry 


it, in which was money; a robber took the money out of the port 


manteau, one end of which A. laid his hand upon. The queſtion 
was, whether A. might have action for this robbery? Roll 
Ch. J. faid, there is no queſtion but this was a robbery of A. and L 261 J 
it is all one as where my ſervant is robbed in my preſence, and 
and there the goods fhall be faid in my poſſeſſion, and ſo it is 
here; and ordered judgment to be entered nifi. Sty. 318. Hill. 
1651. Crofthwait v. Lowdon Hundred. | 
6. If a man delivers money, &c. to a carrier, to carry to ſuch a 
vill, who is robbed, and makes oath thereof according to the ſtatute, 
the tuner who hath the real property, er the carrier who hath the 
poſſeſſory property, may either of them bring the action againſt the 
hundred. 2 Sid. 45. Hill. 1657. Hall v. the Hundred of 
Skarrock. 8 


(Q) Aclions. Within what Time to be brought. 


1. 27 Eliz. cap. 13. NACTS, that 10 perſon or perſons here- 13 E. 1. 4. 
8. 9. after robbed Hall take any benefit by vir- & a, called 


. | the ſtatute 
tue of any the * ſaid former flatutes, to charge any hundred where of Win- 


any ſuch robbery ſhall be committed, except he or they ſo robbed ſhall cheſter, & 
commence his ar their ſuit or action within one year next after ſuch 23 SE 


robbery fo to be committed. | Was com- 
| mitted the 

9th of Ob. 13 Fac. and a writ upon this ſtatute was brought the gib of Oftob. 14 Fac. After 
verdid fo: the plaintiff, it was moved in arreſt of judgment, that the writ was not brought within 
the year after the robbery committed. Warburton J. held, that the day of the date ſhould-not bo 
counted any part of the year. But Winch. |, & Hobert Ch, J. contra, and that the plaintiff 
might without doubt have brought his action the very day of the robbery; and that though the 
party robbed deſerved pity and relief, yet, againlt the hundreds, which are very innocent perſons, 
it is a very penal law; and ſo the plaintiff could not have his judgment. Hob. 139, 140. Hill. 
14 Jac. Norris v. the Hundred of Gawtry. Brownl. 156. S. C. The Court held it a good 
exception. Mo. 878. pl. 1233. S. C. and that a fra&ien of a day, in ſuch caſe, ſhall be allowed 
by dividing of the time in the day, (viz.) the robbery committed the gth of Octob. 1g Jac. Poſt 
meridicm, is within the year to bring the writ the gth of Oftob. 14 Jac. in the morning. 
A. was robbed on the 1oth of June, 1719, and ſucd out an original. The hundred appeared, and 
A. declared, and after dropped his action. On the gth of Fune following A. gave inflruftions for 
# new original to the curfiter, but he did not make it out till the 10th of June, 1118, which by ante- 
dating bore tefte an the 5th of June, 19118, ſo that the year was expired when it paſſed the great ſeal, 
This, upon s reference to the curſitors, being certified by them to be agreeable to the conſtant 
2 of their office, Was held good per Ld. C. Parker. Wms's Rep. 437. Trin. 1718. 

ice v. Chewton Hundred in Com. Somerſet, . 

In action on the ſtatute, and verdict for the plaintiff, it was moved in arreſt of judgment, that 


the declaration was above a year after the robber y; but the Court held & well enough — 
ori 
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Robbery. 


original be brought within the year; for perhaps the detendant has ood out proceſs; and ſo may 
keep the plaintiff above a year before he can declare againit him. Comb. 160, 161. Mich. 3 


W. & M. B. R. Anon. 


2. But by 8 Geo. 2. 16. S. 14. No action, ſuit, or infor- 


mation ſhall be brought or exhibited, [upon this or the ſtatute of 


Winton, or the 27 Eliz. ] but within 6 months after the matter or 
thing done. | 


(R) Proceedings. 


1. AY action upon the ſtatute of hue and cry againſt the inha- 

bitants of any hundred wil! newer lie by biil, but mull be ſued 
by writ; becauſe it is brought againſt inhabitants, which arg a mul- 
titude, who cannot be in cuſtodia marcicalli, as a private perion 


may. This was faid by Fell, ai, 8 of B. R. to have been ſo 


adjudged in that Court. Goldib. 148. pl. 6g. Hill. 43 Elis. 
n 


2 
f 262 ] 2. The plaintiff had not a writ, or a true copy of it, to cw 


when the action was commenced, which was neceſſary, fo that it may 
appear if the examination before the juitice of peace was taken 11 
due time, as the ſtatute appoints; and it was not admitted to be 
proved by oath, becauſe theſe are matters of record: and fo tn: 
action was ſtayed. Clayt. 122. pl. 216. Lent Aſſiſes, 1647. be- 
fore Germin J | 

3. Upon a trial in this caſe the party m»/? file his original, a1 
be ſure to have à true copy thereof, and witneſſes to prove it, whereby 
it may appear to the Court to be according as the ſtatute directs. 


He muſt 74 have the affidavit, and a witneſs to prove the tahir 7 
. | 


P. R. Tit. Hue and Cry. 

4. By 8 Ges. 2. cap. 16. ſecl. 4. No proceſs for appearance ſha'l 
be ſerved on any inhabitant, ſave only upon the high con/!able of the 
hundred, who is required to cauſe publick notics to be given in nne 
of the principal market-towns on the next martet da; or i, there 
be no market-town, then in ſome pariſh-church immediately after 
divine ſervice on the Sunday next after his being ſervcd with proceſs, 
and he is to enter an appearance in the action, and defend the ſame 
as he ſhall be adviſed ; and in caſe the plaintiff recovers, no proceſs 
of execution ſhall be ſerved on any particular inhabitant, but the ſheriff 
Hall, upon receipt of any execution, cauſe the ſame to be ſhewn 10 


2 juſtices 2 peace (one of the quorum, reſiding within the hundred, 
e 


or near the ſame, who ſhall cauſe ſuch aſſeſſment to be made and 
levied, as by the flatute 27 Eliz. cap. 13. in which aſſeſſment there 
Hall be included, over and above the co/!s and damages recov:red by 
the plaintiff, all neceſſary expences which any high conſtable has been 
at in having defended ſuch action, claim being made thereto by ſuch 
high con/lable before the juſtices, upon notice given him by the 
Juſtices ; and the money ſo levied ſhall be paid over (by ſuch we 
as by the flatute 27 Eliz. are to levy the ſame) within 10 days to 
the fuerif of th county, to the uſe of the plaintiff, for ſo much as 25 
| i gt a 90 
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eofts and damages by him recovered ſhall amount to, and to the uſe 
of the high con/lable for ſo much as his expences all amount to, of 
which the high conſtable all give in an account, and make proof 
upon oath te the ſatisfuction of the juſtices before any taxation ſhall 
be made for reimburſins ſuch high conſtable, and ſhall have no further 
allatbunce towards paying an attorney than what ſuch attorney's bill 
ſhall be taxed at. 

Sect. 5. The money, which fhall be paid over to the ſheriff, ſhall 
ſubon requeſt) be by him paid over to the parties intitled without 
deduction. | 
Sec. 6. No fheriff ſhall be called upon to return ſuch writ 7 
exccution until bo days after the writ ſhall be delivered to t 
ſheriff, who is to endorſe the day on which he received the ſame. 


(S) Declaration, Pleadings, and Verdict. 
I aftion againſt the hundred of W. the defendants pleaded, The bes- 


that they purſued the felons through 3 towns in that hundred, 4 


to the town of C. which is in the hundred next adjoining, judgment fi jeu ts 
attic, &c. The opinion of the Court without argument was, «pprebend 
that this is no excuſe within the intent of the ſtatute of Winton, hoy 
without apprehending the criminals, or the defendants deſcribing cx: i - 
their names, ſo that they may be indicted and outlawed. Dyer, cuſe them 


370. a. pl. 59. Paſch. 22 Eliz. Winterſtoke Hundred's caſe. from mak- 


ing ſatif- 


faction to the party robbed. 4 Le. 18. pl. 63. Mich. 32 Eliz, C. B. Shrewſbury v. Inhabi- 


tauts of Aſhton. 


2 Le. 174. pi. 212. Paſch. 29 Eliz. S. C. accordingly. 


2. The plaintiff declared that the robbery was done in the pariſh 263 


of D. in the hundred of A. The jury found, that the place where 2 Le. 174. 


the robbery was done, was a lane within the ſaid hundred, and that prom 2. 
the one ſide of the ſaid lane was within the pariſh of S. and the other Elis. 4 


fide within the ſaid pariſh of D. and that the robbery was done on S. C. accord- 
the fide of the ſaid lane, which was in the pariſh of 8S. And prayed 8) 


So where 


the opinion of the Court upon the matter: and the whole Court che jury in 
was clear of opinion, that notwithſtanding the exception, the ſuch a caſe 


plaintiff ſhould have judgment; for here is the right hundred — 


which ought to be charged, and the miſtaking of the pariſh was ys robbed 
not to the purpoſe. 4 Le. 19. pl. 63. Shrewſbury and the In- the day and 
habitants of Aſhton's caſe. EE LI 
declaration, but not in the place or pariſh therein alleged, but that both the pariſhes were in the. 
ſame hundred, It was beld clearly, that the plaintiff ſhall have j _—_— r it is not material 


in what pariſh he was robbed, ſo it was in the ſame hundred, Goldſb. 58. pl. 16, Trin. 2g Eliz. 
Burnell's caſe. Ov. 7. S. C. by the name of Bucknell's caſe accordingly. 


3. The action was upon the ſtatute of Wincheſter, for a rob- 
bery againſt the inhabitants of the hundred of Staincroſs and 
Ewclif, which is a double hundred there, as Agbrig and Morley, 
Stafford and Tickle are; and becauſe ſome doubt was, if the bun- 
dred in queſtion was one or two hundreds, * but commonly it is The words 
taken but one in all aſſeſſments, &c, and if two, it would 2 23 
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263 © Robbery. 
caſe much; for then a more diſtin& place for the robbery muſt 
be, &c. to difcern in which of the hundreds this robbery was com- 
| mitted, &c. 4 juror was withdrawn by conſent. Clayt. 117. 
| pl. 205. Aſhton's caſe. | 
Nox. 123. 4. In action upon the ſtatute of Winton, 13 Ed, 1. the plaintiff 
1 ſhewed he had performed every thing required by the ſtatute 
the contra 27 Eliz. and concluded contra formam ftatuti prædicti; after a 
formam ſta- verdict for the plaintiff, it was moved in arreſt of judgment, that 
1 E. the declaration was not good, becauſe having declared on two 
x. and that ſtautes, he ought to have concluded contra formam ſtatutorum: 
27 Eliz. is fed non allecatur; for per tot. Cur. in this caſe the action is 
838323 grounded only on the ſtatute of Winton, and the ſtatute 27 Eliz. 
the better is rather an obſtruction to the action than otherwiſe, becauſe where 
Zirection the plaintiff might have brought an action generally againſt the 
CD hundred before 27 Eliz. now certain circumſtances are to be per- 
Ero. J. 187, formed by him, before he can charge the hundred, viz. he muſt 
pl. 9.8. C. ſwear the robbery, and that he knows none of the felons, &c. and 
—_ ſo that ſtatute was made in eaſe of the hundred, and therefore 
fc doubt - Contra formam ftatuti muſt neceſſarily refer to the ſtatute of 
ed,andafter Winton, which gave the ſuit. And per Cur. if he had con- 


—_— cluded contra formam ftatutorum, it had been ill, becauſe the 27 


ther, _ B. R. Andrews v. Lewkenor Hundred. 
where o | 
were contra formam ſtatutorum predittorum, they held the beſt form to be ſtatuti predifti. [And 


that for the reaſons mentioned in Velverton] S. P. For the action is grounded ſolely upon the 
Ratute of Winton, and that of Eliz. is but directory. Comb. 160, 161. Mich. 1 W. & M. in 
B. R. Anon. —5. P. Hill. 11 Geo. 2. B. R. Merrick v. the Hundred of Offuliton. 


2 Bulſt.255. 5. The plaintiff declared, that he was robbed of Sol. in money, 
* and a cloah, Sc. Upon not guilty pleaded, the jury found guod 
Witherley gucad captionem, aſportationem & ſpolationem of the Sol. that the de- 
Huandred's fendants were guilty, and aſſeſſed damages to gol. and as to the reft, 
eaſe, 2% "not guilty : upon 2 writ of error brought, the error aſſigned was, 
guoad-cap- that the hundred could not be guilty de captione, &c. for they can 
nonem & be only guilty for not taking of the robbers, or not anſwering the 
—_— wan ſaid money: ſed non allocatur ; for they may be found guilty, ac- 
be intended cording to the declaration, for ſo much as was proved whereof the 
| 3 plaintif was robbed ; and though he “ declared of diverſe things 
2 — which perhaps he could not prove he was robbed of, yet for ſo 
«s to the much as he proved, it is well enough. And the finding they + were 


ebarge, and puilty of the caption, &c. means only that the plaintiff was robbed of 


n, Jo much, and that defendants had not made him amends. And judg- 


A ment was affirmed. Cro. J. 1. Trin. 12 Jac. B. R. Old- 


judgment field v. Witherby Hundred in 


was af- 4 
—— Sce pl. 10. infra. Pinkney v. Eaſt Hundred, S. P. adjudged. 
2 2641 ma : 
Hob. 246. 6. An alien was brought again/? the half-hundred of Waltham, 
— «ans and verdict for the plaintiff, It was moved in arreſt of judgment, 
Con- that the action would not lie, becauſe not brought againſt the whole 
— calc hundred ; but it was anſwered, that the half-hundred is a hundred 
ingly; and BY itſelfl. The Court held, that it ought to have been brought 
ſays that it | | | | agal 


ewa to Eliz. enables not the party to ſue. Yelv. 116. Mich. 5 Jac. 


Robbery, 


againſt them thus, (viz.) inhabitants in hundredo de Waltham, hath indeed 
called the half-hundred of Waltham : but the writ was held good; court by 
for it ſhall be ſo intended to be brought againſt the perſons in- itſelf; and 


habiting in the half-hundred of W. And judgment for the 


plaintiff. Brownl. 156. Trin. 15 Jac. Conſtable v. Hundred 


of Waltham. 


7. The plaintiff in his declaration had miſtaken to alledge the 
very day of the robbery; for he ſhewed the robbery to be com- 
mitted in October, when in truth it was committed in September; 
and the Court was moved, that the record which was taken out for 
trial, but never put in, might be amended; for the notice given to 
the hundred, as the record is, would appear to be before the rob- 
bery ; and they granted that it ſhould be amended. Brownl. 156. 
Trin. 15 Jac. Camblyn v. Tendring Hundred. | 

8. Treſpaſs upon the caſe was brought againſt the hundred 
Crondon in Hampfhire, upon the ſtatute of Wincheſter, by one 


that was robbed within the hundred; and upon the trial a verdict 


paſſed for the plaintiff. It was moved on the behalf of the hundred, 
in arreſt of judgment, iſt, That the plaintiff had miſtaken his action; 
for whereas he has brought a general action of treſpaſs upon the 
caſe, he ought to have brought an action upon the ſtatute. 
2dly, He declires that he took his oath before F. S. à juftice of peace 


in the county, whereas it ſhould be for the county, 3dly, He has 


not expreſſed that he took his oath before a juſtice aſſigned to keep the 


peace. Athly, There is no iſſue joined. 5thly, He ſays that he took 


his oath 20 days, but does not ſay-next before, as the ſtatute directs. 
Windham on the other fide anſwered to the 1ſt exception, that it 
is uſual of latter times to declare in an action upon the cafe gene- 
rally. To the 2d he ſaid it is no exception; for a juſtice of peace 
is not an officer affixed to a place. Twiſden anſwered, that it does 
not appear that you took your oath 20 days before your original 
ſucd out, Glyn Ch. J. ſaid, that appears well enough upon the 
record; but the writ here is an action upon the caſe generally, 
and yet he declares in an action upon the caſe upon the ſtatute, 
which is not all one, and fo the declaration varies from the writ ; 
for an action upon the caſe upon the ſtatute, is an extraordinary ac- 
tion upon the caſe ; but he believed it was well enough notwith- 
ſtanding, it being after a verdict, and not being a material variance, 
but a bare recital; therefore let the plaintift take his judgment. 


Styl. 472. Mich. 1655. . . . v. Crondon Hundred. 


9. It was faid by Wild J. Freem. Rep. 19. pl. 20. Mich. 
1671. in C. B. in caſe of Browning v. Halford, that he knew a 
great cauſe miſcarry in B. R. upon the ſtatute of hue and cry, for 
laying tent. apud Neige, inſtead of Wincheſter. 


10. In an action by a common carrier, he declared that certain 


malefactors, (viz.) 3 men to him unknown, 10 Oct. 22 Car. in 
the highway, within the hundred of E. in the pariſh of T. in the 
county of R. with force and arms aſſaulted him, as 291, 108. in 

Es | | pecuniis 


or given in evidence. 
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pecuniis numeratis de denariis ipſius (the plaintiff) propriis then and 
there found, felonioufly did take from him, ac diverſa bona & catalla 
in cisſlodia ſua exiſten ad valenciam 39l. &c. adtunc & ibidem ſimi- 
liter invent. de eodem, the plaintift, did take and carry away, but 
did not ſhew the particulars of the goods, nor that they were his own 
goods, Upon a demurrer, Saunders (the plaintiff's counſel) ad- 
mitted the declaration ill, for not laying the goods to be the 
plaintiff's, yet he inſiſted it was good and ſufficient for the money, 
and fo he ought to have judgment for what is good; for this ac- 
tion 1s in nature of treſpaſs wherein damages are recoverable, and 
therefore dividable, and ſo ought to have judgment for what is 
well laid, and be barred for the reſidue. And the whole Court 
were clear of that opinion, and gave judgment for the plaintiff, _ 
and he entered a remittit damna far the goods. 2 Saund. 374. 379. 
Trin. 23 Car. 2. Pinkney v. Eaſt Hundred in Rutlandſhire. 
Comb. 230. 11. In an action againſt the hundred for a robbery at a certain 
— v5 ge place near Fair Male Gate in the pariſh of C. after a verdict for 
exception the plaintiff, it was moved in arreſt of judgment, that it did not 
was, that appear, I, That the pariſh mentioned in the declaration was within 
CO the hundred. 24dly, Nor that the robbery was * committed in the 
ofa robbery Highway, nor that it was done in the day-time. But the excep- 
near the tions were Gifallowed ; for being after a verdict, the Court will 
— „ Thar ſuppoſe that evidence was poem of theſe matters at the trial. 
it is ſaid ; Mod. 258. Mich. 1 W. & M. in B. R. Young v. Totnam 
— itants. 
rope Fair Mile Gate infra hundredum prædictum, and that hundredum prædictum reſers to Fair 
Mile Gate, and not the quendum locum: and ſo it appears not that the robbery was within the 


hundred; but as to this, the Court held it ſhould refer to both; and as to the firſt, that it was 
matter of evidence, and judgment for the plaintiff. — Show, 60. S. C. by the name of Young 


v. Tedcombe Hundred, adjudged accordingly,— Carth. 71. S. C. by the name of Young v. 
Tolſcomb and Mudbury Hundred in Dorſetſhire, adjudged accordingly. And as to the not 
mentioning the robbery to be done in the highway. Comb. Show. and Carth. report it faid per 
Cur. That all the later precedents in Raſtal, and the two firſt ſay, that Coke's Entries ioo mention 
nothing of being in the highway, but Carth. ſays, it is true in the new precedents it is mentioned, 
and cites in the margin 2 Saund. 374. [Which is Trin. 2g Car. 2. Pinkney v. Eaſt Hundred in 
Rutlandſhire. | 

In an ation upon the ſtatute of Winton, the plaintiff had a verdict. It was moved in arreſt 
of judgment, that the felonious taking was not laid to be in the highway. But the Court agreed 
that the action lies, though the robbery was not in the highway. Mod. 221. pl. 10. Mich, 28 
Car. 2, in C. B. Savill's caſe, 


12. Action upon the ſtatute of hue and cry; after verdict it 
was moved in arreſt of judgment, that in the recital of the flatute 
there were variances from the flatutes, and omi ſſians. 1ſt, There 
was no mention of burning of houſes in the recital, but that it is in the 
ſtatute: non allocatur ; for it is not neceſſary to ſet forth more in 
the declaration than is pertinent to the action. 2dly, The ſtatute 
is, that the country ſhould eee the bodies of the malefactors, 
and the recital is quod patria reſpondeat pro malefactoribus, the 
ſenſe of which is, that the country ſhould ſtand in their ſtead; 
whereas the meaning of the ſtatute is, that they ſhould produce 
their perſons : ſed non allocatur; for it is in the recital of the 
declaration, it well anſwers the ſenſe of the ſtatute, 2 Vent. 215- 
Mich. 2 W. & M. in C. B. Anon, ; B. 

J * 1 —_ | " I 3. 6 
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Robbery. 
13. B. ſent 4000). by the Worceſter carrier towards London, 
and diverſe ſervants to guard the waggon, which was afterwards 
robbed in diverſis hundredis of Burnham and Stone: B. and alſo 
his ſervants made oath of the robbery, &c. but he declared againſt 


the hundreds of an afſault and robbery done to himſelf, when he was 
at Morceſter above 50 miles from the place where the robbery was 


committed, and declared that he made oath that he did not know the 


robbers, or any of them, but ſaid nothing of the robbery of bis ſer- 
wants, or of any cath by them. The jury being ready at the bar 
to try the cauſe, the trial, on account of other buſineſs, was put off 
to another day, before which day the miſtake was. found in the 


2653 


declaration; for that he ought to have declared of a robbery on his L 266 


ſervants, and of the oath made by them; and upon a motion to 
amend the declaration (for the time being lapſed for bringing the 
action, and conſequently the action loſt unieſs it were amended) 
the Court, upon great deliberation, and producing of precedents, 


ordered it to be amended, though this made great raſures and ob= 
literations in the record. 3 Lev. 347, 348. Hill 5 W. & M. 


in Scacc, Bearcroft v. Hundred of Burnham and Stone. 

14. Action upon the ſtatute of hue and cry; non culp. pleaded, 
and verdict pro quer. It was moved in — of judgment, that xo 
venue was laid where the examination before the juſtices of peace 


was Within 20 days, which was traverſable, and not aided b 


verdict, it being penal law. But per Cur. this is a remedial, and 


not a * penal law; and if penal, yet well enough, becauſe it is not * Gee (v) 
that which intitles the party to the action, but only cauſa fine qua Pl. 2. 


non; but perhaps it might be fatal on a demurrer. 12 Mod, 242, 


Mich. 10 W. 3. Gilbert v. Inhabitants of Puddleſgate. 

15. In action by A. the maſter, he declared that certain male- 
factors aſſaulted F. and R. his ſervants, and that 671. the proper 
monies of the ſaid A. in the cu/iody of J. and 20 guineas in the 
cuſtody of R. they feloniouſly tock and carried away, &c. and had a 
verdi, and 8ol. damages. It was moved in arreſt of judgment, 
that the count was only of 671. as the proper money of A. but as 
to the 20 guineas, they were not 4 to be the proper monies of A. 
For though they were in R's poſſeſſion, yet A. not being preſent, 
it is not of r Lee that they are the monies of A, as it might 
have been had A. been preſent; and therefore intire damages 
being given, it will be bad in toto. Afterwards the Ch. Juſtice 
ſaid, that all the juſtices were agreed, that the plaintiff muſt have 
the property in the money of which the robbery was committed; 
and he and Tracy thought that it did not appear here that A. 
had the property of the 20 guineas; but Blencoe and Dormer 


being of the contrary opinion, the judgment was not arreſted. 
8 Reports, 327. pl. 166. Mich. 6 Geo. 1. Vaiſey v. 


Whiſton Hundred in Glouceſterſhire, 
16. Perſons on the road called to one Cox to change half a crown, 


that they might give ſomething to a poor man then lying on the 


ground, and Cox pulling out his money, among which were ſeveral 
pieces of gold, one of them gently ſtruci his hand, whereby the 
money fell on the ground, Cage "from his horſe, and offering 
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Robbery, 
te fake up the money, the priſoners ſwore that if he touched it, they 
would beat his brains out, by which Cox was put in fear of his life, 
and defifted. Upon an indictment, the jury found that the pri- 


ſeners then and there immediately took up the ſaid pieces of gold, and 
made off with them, and that Cox immediately purſued them about 


half a mile, and then the priſoners ſtruck him and his horſe, and 


ſwore, if he purſued them any farther, they would kill him; 
whereupon Cox ceaſed his purſuit, et fi ſuper totam materiam, &c, 
The Court of B. R. doubted, if this finding was fo certain that 
they could determine it to be a robbery, and defired the opinion 
of the other judges, who met at Serjeant's Inn, who ſeemed una- 
nimouſly to agree, that the caſe was to be conſidered upon the 
ſpecial verdict, and not to be made good by intendment or con- 
ction, and that here poſſibly it might have been well, if they 
had found that when Cox deſiſted, the prifoners at the ſame time, 
or without any intermediate ſpace of time, or inſtantly, took it 
up; but the word (immediately) has great latitude, and is not 
of any determinate ſignification: and that (then and there imme- 
diately) in this caſe, does not neceffarily aſcertain the time, but 
leaves it doubtful ; beſides, it is proper to take notice, that here 
thoſe words are not coupled in the fame clauſe or ſentence with 
the words preceding, but is a diſtin clauſe and a ſeparate find- 
ing. Thereupon the Court of B. R. purſuant to this opinion of 


the majority of the egy held, that the defendants ought to be 
ctment, though not out of cuſtody; for —_ 
o 


diſcharged of this indictm 

ſ 267 J] the verdi& found no robbery, yet it appears, that they are gui 
: of grand larceny; for which no judgment can be upon this indict- 
meat, the offence being laid to be a robbery, in taking a perſona 
and that being the only doubt of the jury, the Court cannot give 
Judgment againſt them upon this indictment, but muſt diſcharge 
them as to that, and remand them in _ to « tri:d - ork; new 
indittment for the grand larceny. Comyns's 478. pl. 210. 

Paſch. 8 Zh 2. The Kiay v. Francis & l. W | 
17. 8 Ges. 2. cap. 16. S. 13. If any action ſhall be commenced 
for any thing done in purſuance of this or 13 E. 1. fl. 2. or 2 Eliz. 

cap. 13. the defendant may plead the general iſſue. | | 


See{N)pl.2. (T) Witneſs. Who. And Proof how. 


——Sce(H) 


gle. 51-pl. 1. N an action upon the ſtatute the defendants pleaded not 
-. io - guilty. The plaintiff, to prove that he was robbed, as he 
Fifi. had declared, offered to the jury his cath, in maki ood his de- 
the ſame ; : Jury a nes 
words by Claration, which Anderſon and Periam J. utterly refuſed ; but 
—— o Windham affirmed, that ſuch an oath had been accepted in 
the Hen one HARRINGTON's CASE, where the plaintiff could not have 
died of, &c. other evidence to prove his cauſe, in reſpect of ſecrecy ; for thoſe 
calc, who have occaſion to travel about their buſineſs, will not acquaint 
others what money, &c. they have. with them in their journies : 
and in ſome caſes, the law admits the oath of abe party in his 4 


* 


_ mitted as evidence; 


Pepe or ſervants, for they may be contributary after, and they were ſet aſide. 


Robbery, 
cauſe ; as in debt, the defendant ſhall wage his law: Periam ſaid, 
that is an ancient law, but we will not make new precedents, for 
if ſuch oath be accepted in this caſe, by the ſame reaſon in all caſes 
where there is ſecrecy, and no external proof, whence would 
follow great inconveniencies ; and though ſuch an oath has been 
before accepted of and allowed here, yet the fame does not move 
us; and we ſee no reaſon to multiply ſuch precedents. 2 Le. 82. 
pl: pos x Trin. 28 Eliz. in C. B. Firrell and the Hundred of 

's Caſe. 
2. Maſter may have the action where the ſervant was robbed : hr asien 
now to prove what money the ſervant had, he was made prove he 559" 2 
had ſo much money delivered to him, and that he had been farmerly tte —_— 
trufted by his maſter, and had well diſcharged that truſt, then he g « car- 
proved the robbery by his outcries, and that he was wounded in 77; 4%" # 
the aſſault, and it was held, that his own oath before a juſtice of 3 


peace is ſufficient within 27 Eliz. and no contradictory proof thall -n bit ſer- 


be received with [againſt] that oath, that he knew any of the 77” in the 

: 4 [ g g abſence ot 
robbers; for once denying it on oath, is all that is required to in- the matter, 
title him to his action. Clayt. 35. Wincope's caſe. the _ 

* Was ad- 

mitted a witneſs, to prove that he delivered the money of which bis ſervant was robbed, betore his 
ſervant went on his journey in which he was robbed. Per Cur. againit the opinion of Roll. 
See Trial, pl. 7. cites Mich. 1650. Bennet v. the Hundred of Hertford in the county of Hert- 
foid.———Sty. 233. S. C. but not S. P. 


3. If a nan has land within the hundred, but is not any inba- Sty. 233. 
bitant there, but before the action brought has demiſed it, for _— * 
divers years yet to come, to J. S. who inhabits upon it, the leſſor r 
may be a witneſs in this caſe to prove any thing for the diſcharge of 
the hundred; per Cur. ruled upon evidence at bar. See Trial 
(G. f) pl. 6. cites Mich. 1650. Bennet v. the Hundred of 
Hertford. | | 

4. In an action againſt the hundred, &c. at the trial ſome poor 2 Keb 113. 
houſckeepers, wha lived in the hundred, were produced as witneſſes, 38 WER 
who being examined, ſaid, they were poor, and paid no taxes or of Ba 1 
pariſh duties, and the queſtion was, whether they ſhould be ad- „ Sroxx 
wiſden ſaid, that alms- people and ſervants — 


And V yld and tion Was 


are good witneſſes; * but theſe were neither. 
taken 


Tirrell J. held, they ought not to be ſworn, becauſe though they . 

are poor now, yet before the money recovered may be levied, they ee 
may be worth ſomething. Mod. 73. pl. 30. Mich. 22 Car. 2. that they 

The Hundred of Stoak's caſe. | were inba- 


bitants in 


the hundred, who may be taken in execution albeit they pay n2 ſcot and lot, and they are chargeable 


to watch and ward, lo the robbery is in their default; and Twiſden conceived they ought not to be 


ſworn, but Raynsford and Moreton contra; whereupon Twiſden went into C. B. to know their 


opinion, and per Wild and Tyrrell, they ought not to be ſworn, being able of body, aud zo alms-« 


| 268 ]Þ* 

5, But 8 Geo. 2. cap. 16. S. 15. Enables inhabitants to be wit- [265] 
neſſes for the hundred, in the ſame manner as if he, ſbe or they 
Were not az inhabitant thereof, but reſided in any other hundred 
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268 Robbery. 
(U) Trial. Venue. 


1. IN an action on the ſtatute of hue and cry, the venire facias 

muſt be de prox* hundreds; and if the action be laid in one 
dall, it may be proved within any other vill of the ſame hundred, Comb. 
332. Trin. 7 W. 3. B. R. Anon. 


2. In an action againſt the hundred, the venire was awarded de 


comitatu, and not de vicineto; and, after a verdict for the plaintiff, this 
was moved in arreſt of judgment ; for that the ſtatute of the 4 & 5 


Am. 16. (which directs that venires ſhall be de corpore comitatus} 


excepts actions brought upon penal ſtatutes, and that this ation againſt the 
hundred muſt be conſidered as ſuch ; for it is unt given merely to re- 
pair the plaintiſ s loſs, but as à puniſhment upon the hundred, for their do- 
Fault in not making hue and cry after the felon. And this appears 
further, inaſmuch as the king is always made a party to the action, 
and cited 5 Mod. 314. But, after conſideration, the Court held the 
venire was properly awarded de comitatu, according to the ſtatute 
of Queen Ann, and that this action is not within the exception of 
Note in that act; becauſe it is * not to be con/idered as a youu aclion. accord- 
Hob. 150. ing to the rule laid down in the caſe of SmMrTH v. Pulis, Mich. 4 
2 caſe of Geo. I. that + wherever a flatute provides a remedy only for the party 
Tus Hom. grieved, it is not a penal law: and that is the preſent caſe ; and accord- 
aso or ingly judgment was given for the plaintiff, Hill. 11 Geo. 2. B. R. 
T Merrick v. the hundred of Oſſulſton. j 
that :hough the party robbed deſerves relief and pity, yetagainſt the hundreds, which are innocent 


it is a very penal law-—Sce (S]) pl, 14- contra to Hob. ö 
+ The ſame rule was laid down by the Court. Mich. 11 Geo. 2. B. R. Turner v Warren. 


(W) Cbargeable towards the Robbery. II ho. And 
5 How. And of Contribution. | 


* 


(269 * 


1. 1g Ed. 1. Stat, 2. NACTS, That if the county di not araduce | 


"noe; 52 cap. 2. the bodies of ſuch offenders, they fhall be 
H. in - anſwerable for the robberies dune; and the damages (that 1s) every hundred 


confines = where a robbery is done, with the franchije therem, ſhall be anſeverable for 
_ ae e the robberies done there; and where a robbery is done in the diviſian of tue 


Drought his hundreds, both the hundreds, and the franchiſes withm them, ſhall be liable. 
action u | 
this oP had judgment, and ſued execution to the ſheriff of Stafford, who returned that he 
Had levied 10 marks of the men of the biſhop of Coventry and Luchfeld of the hundred of H. T 

Siſbop came and aid, that the hundred of H. was of the right of his church of St. Cadde o 
Litchficld, and exwed forth to the court the charter of King Richard the 1/4, by which he granted 
zo E. then biſhop of Coventry and Litchfield, and to bis, men, that they ſhould be quit of murder and 
larceny, that is, to be quit and diſcharged of Fry thing that lies in charge ot bis men, by rea- 
fon of mur der or felony; as of amerciaments, and preſentment of murder and felony. But the 
authority of the book is, that the biſhgp's men ought not to be diſcharged; and Shard, that gives 
the rule, gives alſo two reaſons thereof, 1ſt, That the charter of R. 1. could not diſcharge 
this action, for that at rhe time of that charter an ation againſt the inhabitants, by . of rob: 
bery, Sc. was not granted, but it was granted long after, that is to ſay, in anno 13 E. 1. And 


we do not imtend, that by reaſoh of the charter, being more ancient than the ſtatute of Wincheſter, 


you may bar or diſcharge the execution. adly, Albeit the king by his charter may grant, tha 
a man may be acquitted againit him and his ſucceſſors, Jet handy the ation or right of the party 
cannot be taken away. 2 Ilalt. g6g, g70. cites Hill, 2 E. 3. fol, 6. 7. Ellice Caller's caſe. 
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Robbery, 269 


And the corntry ſhall have but 40 days to agree for the robbery, I - uni 
y Fletat 


and ſhall * anſwer for the bodies of the offenders afterwards. e ae 
given to the country by the ſtatute of Wincheſter, is not within 40 days, as the book of ſtatutes 
lately printed miltekrs it, but a dimid” Anni, and ſo is the printed book of ſtatutes by Berth- 
lett; and theretore it would be reformed. accordingly. True it is, that the ſtatute of 28 E. 3. does 
expreſsly ſet down 40 days; but yet the words of the ſtatute of Wincheſter muſt remain as they 
were. 2 Init. 569. An action was brought upon this ſtatute, and the plainiiff declared 
that none of the thieves were taken within 40 days according to the ſaid ſtatute. And after verdi& 
for the plaintift, this was moved in arreit of judgment, that the ſtatute was miliaken for that this 
ſtatute gave halt a year for the taking tne thieves, but that it was the ſtatute of 28 E. g. 11. which 
reſtrained it to 40 days, and cited 2 Inſt. 55g. and ſeveral other books, but upon ſeveral others 
being cited e coutra, the Court appointed the parliament roll to be ſearched, and upon view thereof 
it appeared, that this fatute gave 40 days oily, and 28 E g. 11, is only a confirmation thereof; . 
and thereupon judgment was given for the plaintiff. 3 Lev. 320. Mich. 3 W. and M. in C. B. 
Pier ſon v. Weſt ward Hundred, | 

This ſtatute does not ſay (ſhall take) but ond anſwer for the bodies of the offenders) i. e. 
ſhall anſwer them to juſtice. And therefore if the felon be taken upon another account, and the 
ccun:try finding him in priſon cauſe him to be indicted, this fatiches the ſt tute. Arg. by North 
Solicitor General. Vent. 235. in caſe of Mei wyn v. Thiſtleworth Hundred. — The book 
cites Goldſb. 55. { but I think the point there is not exactly the ſamc. ] 
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2. 27 El. cap. 13. S. 5. Whereas the recovery and execution by and A judgment 
for the party robbed, is had agamf1 one, or a very few, of the inbali- was = 
tants of the hundred, who have no remedy to be reimburſed by the reſt of irons ee 


the inhabitants where juch robbery is committed, it is hereby enacted, that hue and cry 
after execution of damages by the party robhed, upon complaint of the *ganit the 
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party ſo charged, it ſhall be lawful for two juſtices of peace quor* gem, _ of 
un” inhabiting within the hundred, or near it, where any ſuch exe- county of 

cution ſhall be had, to aſſe/s, and tax rateably and eg every Bucks, bees, 
town, pariſh, village and hamlet, within ſuch hundred, and the liber- ares 0 wg 


1 4 
9 


Fe 


war 

ties within the ſame, towards an equal cuntributian. And after ſuch n 5 - , 
taxation, the conſfables and headboroughs of every ſuch town, pariſh, vil- _ k 
lage end hamlet, fho!! have power within the ſeveral limits, rateably — N 
and proportionably to tax and afjeſs every in haitant therein; and : any was ſeiſed 6 
mnhabitant ſpull 9b/tinately refuſe to pay the ſaid taxation and aſ}e{]ment, 3 g 
then it ſhall be lawfu! for the ſaid conſtables and headborcughs, to d:/train e bes 
the grads and chattels of juch refisſen, and fell them for the uſe aforeſaid, be kept in 
returning the overplus to the per ſons diftramed. ous 


but had no hiuſe, nor ever lodged in the hundred, and being aſſeſſed 101. for his proportion towards 
the robbery, refuſed to pay it; and thereupon the ſheriff levicd the fame, by taking two geld- 
ings, for which he vow brought his action. The Ch. J. Nifi Prius held, that fo long as he 
keeps his lands in his hands within the hundred, he [hall be chargeable to the robberies, and be 
accounted an inhabitant within the hundred, within the meaning of the ſtatute, notwithſtanding 
_ that he never lodged within the hundred, fo that he could not watch or ward; and if the ſtatute 
ſhould be otherwiſe expounded, it ſhould be altogether eluded, becauſe it might happen, that in 
a hundred all the owners of the lands might have houſes, and dwell in another hundred. 2 Saund. 


423. pl 71. Paſch. 25 Car. 2. Leigh v Chapman, 


S. 6. And every conſlable and — after they have collefied 270 
the ſaid rates, ſhall within 10 days pay and deliver the ſame unto the ſaid 

' Juſtices of peace or one of them, to the uſe of the inhabitants for whom ſuch 
rate was made, to whom the juſtices ſhall deliver over the ſame upon requeſt. 
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3. 39 Eliz. cap 25. Gives remedy for the inhabitants of the hundred 72 
" Beynerſh, alias Benhurſt, in the county of Berks, for recovery of ſuch El 
ams of money as. ſball be obtained of them by force of the ſtatute of 27 4 
13. 2 . 1 
S. 2. Provided that no ſuch remedy ſhall be had for the whole money, M 


_ _ __ OT , 5.5 


but only in theſe caſes, vix. where no 7 notice (as by 27 Ex. cap. 13 -. 


3 War 


270 | Robbery. 


was afprinted,) ſhall he given to the inhabitants of the hundred er ß 
or where the inhabitants of the ſame hundred 25 fuch 1 
hue and cry brought ) ſhall make freſb ſuit and purſuit after the offenders 
with horſemen and footmen. 
Mar. 11. pl. 4. If a man be robbed in an hundred, and after a hwdredor ſells 
s leaſes his land, the purchaſer or the leſſee ſhall be charged; for 


1s Car. Sir g : 

J Comp. the land itſelf is for that charged. Noy. 155. Ld. Compton's caſe. 
ton's cafe. | 

It was faid by Barkley J. that all who are inhabitants at the time of the execution, ſhould pay its 
Hutt. 125. Mich. 10 Car. in Dean's caſe, the ſheriff having taken the goods of one in ex- 
ecution, who was not inhabiting within the hundred at the time of the robbery committed, but 
came in afterwards, the Court was of opinion that he was not chargeable. 


Se-(R)p!.g (Y) Charges of Officers reimburſed. 


1. 8 Geo. 2. cap. IF any plaintiff, in any action to be brought againſt 
. any hundred, ſhall be namſuited, or diſcontinue, or 
have judgment giver againſt him, it ſhall be lauful for any 2 juſtices (ſuch 
as are before mentioned) non complaint, and upon account gruen in by ſuch 


as h.zh conſtable, and proof made upon cath to the ſatigfacliam of the juſtices, = 


of expences neceſſarily laid out, to make ſuch taxation, in order to reimburſe 
fach high conſtable what he ſhall have neceſſarily expended in defending 
fuch ation over and above the cofts taxed ; and in caſe it ſhall appear upon 
oath to the juſtices that ſuch plainuff and his ſureties are inſalvent, it ſhall 
be lawful! for ſuch juſtices to make a taxation, in the manner direc led by the 
flatute of 27 Eliz. cap. 13. to reimburſe ſuch high conflable ſuch taxed 
c:/ts as by reaſon of fuch inſolvency he ſhall not be able to recover from the 
* 


F. g. The moncy rated for the reimburſement of the high conflable in 


caſe of judgment given againſt the plamtiff, ſhall be paid within 10 days 


after collettion to the juſlices, or one of them, to the uſe of ſuch high con- 


able, 5 


(Y) Inditment, and where the Felon ſhall have his 
Clergy. 


1. N indictment was for a rob in quadam via regi A 

leading from London to ra and ound gle, an 
before judgment he prayed his clergy, and had it, becauſe the in- 
dictment was not for a robbery in alta via regia, as mentioned 
in the ſtatute, nor in via regia, but in quadam via regia pedeſtri. 
Mo. 5. pl. 16. Trin. 38 H. 8. Anon. 

IL 271), 2. Hl. was indicted for feloniouſly taking of 41. in a purſe 
from the perſon of B. the proſecutor. The caſe was, the , 
being on horſeback, defired B. to open a gap for him to ride through, and 
as B. was going up a bank ts open the gap, the defendant paſſing by him, 
put one hand on the proſecutor s ſhnulder, and the other in his pocket, and 
took the purſe, which the proſecutor perceiving in his hand, he de- 

| * the purſe, but the other refuſed to deliver it. But becauſe 

* the purſe was not taken with . 


(/ 


bis * war] 


- 
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1. A LOMBARD was indicted for concealing the kings cuſtoms, 
 merchandize of another realm, and he 


Rumours, EM 
the proſecutor in any fear, but as it were by ſtealth, the defendant 
calcy 


(Z) Indemnification of Perſons taking Perſons upon Sc*(Wpl « 


Hue and Cry, or Killing Robbers. 
1. 7 T RESPASS of aſſault, battery, and impriſonment, at D. in 


the county of S. the defendant jard, that the pany, at the time 
hich leads from 


4 the treſpaſs, was at R. in the ſame county, in a way ut 
. to O, and there lay in wait to rob the people of the king, and Alice M. 
rid there, again/t whom the p/aintiff drew hi) ſword, and commanded her 
to deliver her purſe, and the feme levied hue and cry ; and the defendant 
was there, and heard the cry, and returned, and took the plaintiff; and 
becauſe they had no ſtocks in this will, he carried him td S. Sc. and de- 
lidered him to the conſtable, which coming is the ſame aſſault, and 
the putting of hands is the ſame battery, and impriſonment, &c. 
Abſque hoc that he aſſaulted, menaced, or beat hum at D. And per tot. 
Cur. the juſtification is good, but the ab/que hoc was ouſted, for he 
may juſtify it in any place where he can take him, though he did not 
do the felony in fact. Br. Treſpaſs, _ 184. cites 9 E. 4. 26. 
2. 24 H. 8. cap. 5. am be mditte 


er goods for the ſame, but ſhall be fully acquit and diſcharged thereof. 

3 Where — and cry — by the — — or Mes 
of any ſtatute, is levied upon any perſon, the arre/t of ſuch perſon is 
lawful, through the cauſe of hue and cry be feigned; and if the cauſe 
be feigned he that levies the ſame ſhall alſo be arreſted, and ſhall be 
fined and impriſoned ; but common fame and voice is not ſufficient to 
arreſt a man in Cale of felony, wnle/s a felony be done indeed. 3 Inft, 
118. Cap. 52. | | 


For more of Robbery in general, ſee Appeal, Forfeiture, 
Keſftitution, Treſpaſs, and other proper Titles. 


— 2—— << ꝓ—E—-—— — — — — — — — — 
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Rumours, 


_— — 


(A) Injurious to Trade, and detrimental to the 


Publick. 


that he procured, and/was a dns 7 inbancing the price 0 
_ 


had his clergy. 2 Roll. Rep. 154. Hull. 17 Jac. B. R. Harman's 


or appealed for the death of a See forſei- 
perſon attempting to rob (and /o found by verditt) he ſhall forfeit no lands, ture (E) 
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272 5 Sale Condudt. 


— it ĩs not foreſtalment, nor matter put in ure) whether he ſhall be 
* med ' put toananſwer; and it was ruled accordingly, wherefore the party 
Kniver J. P ade nat gialty, &c. and was put to fine and ranſom, Br. Indictment 


— pl. 40. cites 43 Aſſ. 38. 


country hot there is war beyond the ſea, ſo that the wool cannot paſs the ſea this year, by means 
whereot the price of wo ſunk, and were ſold at a leſs price, whereupon he was made to go be- 
fore the council of the king, and make fine and rauſom to the king, by whichthe Lombard plead- 
ed not gutity. Br. Prefemiment in Courts, pl. 12. cites 43 Aſſ. g8. Furh. Aſl. pl. 351 - 
and 43 All. 38. is oat the pica of the defeudant was not allowed. ö 


1 3 in- 2. An alien goe to Coteswold, and there falſely publiſhes that 
pl. 40. cites ſo much wool was already tranſported to parts beyond the ſeas, 
40 Al. 38. that they would buy no more this year; and the publiſhing of this 
falſe report was to ihe intent that the price of wor! ſhould fall, This 
alien, for this falſity, was indicted, convicted, fined, ranſomed, and 
impriſoned. At chis time it was lawful to tranſport wool, which 
was afterwards reſtrained. Jenk. 49. pl. 93. | 
Aud the law is the ſame for publithing that the com is debaſed, 
and fas every falſpood which may occaſion any detriment to the pub- 
lick. Jenk. 49. pl. 93. ” 


For more of Rumours in general, ſee Actions for Words, 
Treaſon, and other proper Titles. 


Safe Conduct. 


— _ 


. 8 AF E conduct is a privilege granted by the priuce to fo- 
9 reigners of coming ſafely into his kingdom or dominion, and 
of returning thence, the which in times of war is — granted 
to enemies either to treat of peace, or the redemption of captives 
or the like, and is given under the great ſeal. Spelm. Gloſſ. Verbo, 
__ Conductus And for the form thereof ſee Regiſt. 25. b. 
" 
| | 2. 9 FH. 3. cap. 30. enacts, that all merchants (if they were not * 
* 731 openly For publick y rn before) ſhall have their ſaſe and ſure con- 
coucerns dul tu part out of England, to come into England, to tarry in and go through 
bone England, as well by land as by water, to buy and ſell without any manner 
_ d. of + evil tolls tby the v old and rightful cuſtems, except in time of 
Cove os war. | _ — PE ah 
lag Alfred and the antient kings forbid merchant aliens [| coming and trading in England, at 
faits, and twat they ſhould not ſiay there more than 40 days. 2 Inſt. gy. cites Mirror bap. 1. S. 
and cites the laws of king Ethelred, cap. 3. which ſay, that mercaioi um navigia, — 
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vam quidem quæcunque ex alto (nullis jactata tempeſtatibus) in portum aliquem invehentur 1 
tranquilla pace fruuntor, quin etiam f Maris acta fluftibus ad domicilium aliquod illuſtre; ac 1 
pacis beneficio donatum, navis avpulerit inimica, atque iſtuc nautæ confugerint, ipſi & res il- } 
lorum omnes auguſta pace potiuntor. — In the Chronicon Johannis Brompton among the decem 4 
ſcriptores, pag. 900 S. 2. It is thus, viz, et omnis Seagſerip. i. navis inſtitor, pacem babeat qui 4 
in portum veniat, licet navis ſit immicorum, ſi non fit abacta tempeſtatibus, & licet abacta fit, & ap- = 
plicetur ad aliquam curiam pacis & homines cyadant in ipſam curiam, pacem habeant & quod attu- 1 
lerint ſecum. ' 
{| Che or1g. is (ne hanteft.) | „ 
_ + Before this ſtatute, merchant ſtrangers might be publickly prohibited and this prohibition is 4 
intendable of merchant ſtrangers in amity; for this act provides afterward for merchant ſtrangers A 
ene mies; and therefore the prohibition intended by this act, muſt be by the common or publick bl 
council of the realm, that 15, by act of parliament, for that it concerns the whole realm, and is im- þ 
plied by this word (publickly) 2 Inſt. 37. a 4 
All merchant (trangers in amity (except ſuch as be ſo publickly prohibited) ſhall have ſafe and 1 
ſute conduct in 9 things. 1, To depart out of England. 2, To come into England. 3, To tarry here. 1 
4 Jo go in and through England, as well by land as by water. 5, To buy and to fell. 6, Without * 
any manner of evi toits, 7. By the old and right iul cuſtoms. 2 Inſt, 57. I 
1 


+ The word tolnctum, aud telonium, and theolonium are all one, and do beit in a general 
ſenſe any manner of cuſtom, ſubſidy, preftetion, impoſition, or ſum of money demanded for export- 
ing, or importing of any wares or merchandiſes, to be taken of the buyer. They are called male 
toincts, when the thing demanded for wares or merchandiſes, do ſo burden the commodity, as the 
-me- chant cannot have a convenient gain by trading therewith, and thereby the trade itſelf is loſt 
or hindered, And in divers ſtatutes maletout for maletot, or malctour is a French word, and ſigni- 
ies an um exaftion. 2 Inſt. 58. 1 

t The words (old and rightful cuſtoms) mean, ancient and right duties due by ancient and laws 
ful cuſtom. 2 Init. 58. : 

** The ancient and rightful cuſtoms were for wools, woolfels, and leather, and at common law 
no other cuſtoms were paid. 22 Rep. gg, 34. in the caſe of cuſtoms, &c. See prerogative (F. a) 


"Nc. | 

And if they be of a land making war againſt us and be found in our * 14 Coke 
realm at the beginning of the wars, they ſhal! be attached without harm of 9 4 
body or goods, until it be known unte us, or our * chief juſtice, how our is io be un- 
merchants be intreated there in the land making war againſt us. Ne. of 
dian, or keeper of the realm in the king's abſence. As for ſuch merchant firengert 06-cvehy 
inte the realm after the war begun, they may be dealt with as apen enemies. Ibid, 


And if our merchants be well intreated there, theirs ſhall be likewiſe This is jus 
me 8 — 
maxime conſervanda ſunt jura belli. 9 Inſt. 38. And the end of all ſach reſtraints is ſalus' 
Populi. 1 Rep. 33. in the caſe of cuſtoms, &c, - | e 


3. 15 H. 6. cap. 3. Enacts, that the keepers of the great and privy 
feal, ſhall not ſuffer the 5 of vindimus 16 be put in 5 . conduct, un- 
leſs ſome great cauſe move the king to grant the ſame in ſuch wiſe, and in 
all jafe condudts to be granted to any perſons, the names of them, of the 
fps and of the maſiers, and the number of the mariners, with - 
tage of the ſhips, ſhall be expreſſed. . N 
4. 18 H. 6. cap. 8. Enacts, that goods may be leaded into the ſhips 
of the king s enemics, ſo as the merchant hath an authentick ſafe condut? 
for them ; otherwiſe they may be made prize by any that can take them. 
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a F. 20 H. 6. cap. 1. Enacts, that all letters of ſafe condutt which be 
7 wot inrolled in the Chancery before the delivery of them, ſhall be void. 
5 Tybey who will take the benefit of the king's ſafe conduct, fhall have it 4 
. ready inrolled at the time of their apprehenſion; howbeit, although the ſafe Ul. 
of  eondutt be not preſently ſhewed, yet it will ſuffice if it be afterwards proved M.: | 
#0 be then inrolled. | 4 
6. Of ancient time, and until latter days, no ambaſſadar came into 274 J [ 


' 
= is realm before he had a ſafe conduct; for as ng King, &c. can 


— 3 2 
— 


Sale, 


come into it without a licence or ſafe conduct, fo no prorex, &c, 
who repreſents a king's perſon, can do it. 4 Inſt. 155. cap. 26. 
7. A merchant alien, who had the king's ſecurum and falvum 
conductum tam in corpore quam in bonis, baz/ed goods to A. to be 
carried to Exeter, and theſe goods were put into boxes ſealed up; 
carried theſe goods to another place, breaks the boxes, tales out 
the and flies with them, and warves them in his flight; theſe 
„in this caſe are not /orfeited as waived, becauſe of the ſaid ſafe 
conduft. Jenk. 132. pl. 69. 


. 8. A fafe conduct will only keep the party ſafe from harm, but 
will nat protect him from ations. Godb. 366. pl. 457. Hill. 2 Car. 


B. R. in caſe of Buſher v. Murrey. 


For more of ſafe Tondutt in general ſee Alien, Prerogative, 


and other proper Titles. 


Sale. 


— ** 


(A) Sale for Portions decreed upon Settlements, 
though no Words direQting it. 


' By ANDS are ſettled on marriage, on condition that if there 
ſhould be a daughter, the perſons in remainder to pay her 


2000. at 16, with power for the daughter, in caſe of non-payment, to 


enter and diſtrain for the 20001. and damages, and the truſtees to 
Rand ſeiſed to that intent. Though here was no power given to ſell, 
the land charged being but 1201. per ann. and the 2000). being 
to be paid with es, and at her age of 16, and was no more 
than her mother's fortune, and that ſhe was 20 years old when ſhe 
married, and was now 24, and had no power to enter and hold till 
fatisfied, r the truſtees to ſell and raiſe the portion, 2 
Vern. 1. Trin. 1686. Meynell v. Maſſey. 
$o where 2. A. had a power 10 charge an eſtate with $000/. for daughters 
there wasno - - g g 
— — 18 or marriage; he executes his power, and expreſsly de- 
time, Vera. clares that the eſtate ſball ſiand charged, and then he proceeds, and ſays, 
420-pl- 38g. that for the more cfectual raiſing the gO00!. ihe truſices ſbauld enter, 


— £906 and bold wonil the money be raiſed by rents and profits, the portions be- 


Ekan. So- ing to be raiſed at a prefixed time, and the rents not being ſuffici- 


mers, War- ent to anſwer the very intereſt, Ld. Somers decreed the lands co 


Sunny. de fold. 2 Vern. 310. pl. 301. Hill. 1692. Shelden v. Dormer. 


Werburton. 
—8. F. 1» Mod: 614, Hill 13 W. 3. Lord Keeper Wright laid, that if there had been no time 


* a e . "_ 


* 


Dalvage. | 25; 


limited for raifing this money, and the lady, to whoſe uſe it was, was fo young that a ſpeedy raif- 
ing of it was not neceſſary, nd that there was a ſufficient eſtate out of the profits whereof it — 
be raiſed without ſale ; the court would not in that caſe decree a ſale, but here the time being exe 


preſsly fixed, there muſt be a ſale, rather than it ſhould not be then raiſed, And { it was decrees 


3. If the ordinary or annual profits of the lands ſettled on mar- 
riage, for raiſing portions for daughters, will not raiſe the money in 
a convenient time to anſwer the intent of the ſettlement, and the 
money is limited to be raiſed out of the rents, iſſues and profits; in a 
court of equity, it may be decreed to be raiſed by ſale or 
And though he daughters had been in poſſeſſion /ome time of the 
and received the rents and profits thereof, yet ſtill the lands may be 


fold to raiſe the reſidue; and the rents, &c, already received, 


be _ firſt to diſcharge the mtere/t, and then the principal. Per 
Ld. C. Cowper. Ch. Prec. 435. Trin. 1716. Stanhope v. Thacker. 


For more of Sale in general ſee Creditors, Deviſe 
Portions, Truſt, and other proper Tides, ” Heir, 


1. TD Y the naval laws of Oleron, if a /p departing with her la- 
ding to any place abroad, happens in the courſe of her 11 J 57 
to be rendered unfit to proceed therein, and the ſcumen ſave as of 
the lading as poſſibly they can ; if the merchants require their goods of 
the maſter, he may deliver them if he pleaſes, they paying the freight 
in proportion to the part of the voyage that is performed, and the 
coits of the ſalvage: but if the maſter can readily refit his veſſel, he 
may do it; and although he has promiſed the people who helped him 
to ſave the ſhip, the third or the half part of the goods faved, for the 
danger nr bop therein, yet if ſuch a cauſe comes before any judi« 
cature, it be conſidered the pains and trouble th 4 
at, and the reward be accordingly, without — to the pro- 
miſes made them by the parties concerned, in the time of their dife 
trefs. Laws of Trade, &c. 109, cap. q. cites Leg. Oleron, cap. 4. 
2, If a ſhp put to ſea with merchants goods, and there ſhe is 4/= 
abled, or periſbes by the fault of the maſter, or his men; the goods 
that are ſaved hall be ſecured in a certain place free from danger 
but if it be proved by witneſſes, that the misfortune was — 
by tempeſt, what remains of the ſhip and goods ſhall be brought to a 
contribution, and the maſter ſhall retain half the value of the freight 
by the laws of Rhodes, 4nd the ſame laws have ordained, = 
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: 2 2 ſhip be farpriſed at fea with whirhwinds, or wwreeked at ſea, any per- 
: fon Jeving any part of the wreck, ſhall have one fifth of what he faves. 
ION Laws of Trade, &c. 109, 110. cap. q. cites Leg. Rhod cap. 27 45. 
bas - For the charges of ſalvage, very great allotbunces have been 
e; as, to the divers and ſalvers the half, the 3d, or the floth of 
the things ſaved, according to the depth of the water out of which they 
were fiſhed, whether 15, 8, or 1 fathom; alſo a 10th part for ſalvage 
on the coaſt, and the 5th to him that ſaving himſelf, carries foine- 
* Molloy, thing with him: If the hp only periſbes, and the goods be Javed, 
Liv. 2. 5 f. then the goods ſhall pay the 10th or 5th, as the difficulty of the ſa- 
rr ving thereof ſhall require; and gold, filver, ſilk, and the like, being 
| of eaſy tranſportation, ſhall pay leſs than goods of greater weight, 
L 276 J and more burthenſome for carriage, which are in greater danger. 
Laws of Trade, &c. 110. cap. 9. cites Sea Laws 125. Lex 
Mercat. 119. | 
4. Where things are caſt up by ſhip wrecks or left through caſtings in 
florms the laws of Rhodes allow to the finder a third for the ſaving ; 
and in France they allow one third part for ſalvage but by the. 
common cuſtom of countries, every perſon of quality, or lord of a 
manor, &c. claims all as his own, if it comes upon his land; contrary 
td ſome ſea laws, which give it to the finder; though by the opinion 
of lawyers, the finders thereof ſhould do therewita as with other 
= found upon land; they ought to proclaim the things to be 
orthcoming to the true owner or loſer; and if no man claim the 
ſame, then the finder to keep them to himſelf. Laws of Trade, &c. 
110. cap. q. cites Lex Mercat. 119. | 
2Salk. 6544 F. TI rover for goods; the defendant pleads that they were in a 
pl 2.5. C. ſhip, and that the /bp400k fire, and that they hazarded tiieir lives to 
fave them; and therefore they are ready todeliver the goods, if the 
plaintiff will pay them 4]. for ſalvage, &c. The plaintiff demurred 
generally. And Holt Ch. J. held, that they m76t retain the goods until 
yment, as well as a taylor or an oſtler, or common carrier. And 
falvage is allowed by all nations, it being reaſonable that a man ſhall 
be rewarded who hazards his life in the ſervice of another ; but this 
matter ſhould be given in evidence. Ld. Raym. Rep. 393. Mich. 
10 W. 3. 17 v. Jones, &c. 4888 4h 
6. By: ute of 12 Ain. cap. 18. S. 2. ans requt 
erißßs, & c. c Ig c. who ſhall aft in the e IE any 
p in 27 F. an cur ſea-coaſts, or the cargoes thereof, ſhall, within 30 
days after, be paid a reaſonable reward for the ſame, by the commander or 
— o the ſhip, or merchant concerned ; and in — thereof, the ſbip 
gr goods fo ſaved ſball remain in the 22 . the officers of the cuſtoms till 
payment be made or ſecurity given. And if any 2 ariſe about the 
ſalvage three neighbouring juſtices of peace ſhall adjuſt the quantum to be 
paid to the per ſams acting therein, which ſhall be binding ta all parties, and 
recoverable in an action at law, | 
. . 7. In trover for a ſbip, in order to . the taking of the ſhip, 
the defendant proved, that ſhe was /tr on part o th manor of 
Southwold ; no body was then on board her; upom which he boarded her 
himſelf, and detained ber as bailiff to Sir Charles Bloyce, who was intitled 
10 all wrecks and ſalvage in the manor of Southwold, as lord of this 
Cc 2 Manor. 
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Satiskackian. 5 


manor. The judge thought this a matter of too grout difficulty to 


be determined at niſi prius; whereupon a verdict was 7 * for 
the plaintiff, 3 to his lordſhip's opinion. 2 Barnard Rep. in 
B. R. 407. Hill. 7 Geo. 2. 1733. Everard v. Cob. 


For more of Salvage in general, ſee Wreck and other proper 


Titles. 


f 


* _—_ 


* Satisfaction, I 1 


(A) What ſhall be ſaid to be a Satisfaction, and 


for What. 


1. CYNCE a@ recompence and always a recompence ſo that if 
land recovered in value be of a defeaſible title, and 
evicted, no further recompence {hall be had. As if the demandant 
in formedon be barred by warranty and aſſets, though the aſſets be 
afterwards evicted, yet the tail is gone for ever. Arg. D. 139. 
pl. 32. Hill. 3 & 4 P. & M. But the reporter adds, quzre hoc. 
2. A releaſe is a ſatisfaction in law, Noy. 5. Albany v. Manny. 
3. A perſonal thing cannot be a ſatisfaction for a real thing. 


Per Warburton J. 2 Brownl. 131. Mich. 9 Jac. C. B. in the 
| Caſe of Peto v. Checy. | 


4. Debt on a inge bill; the defendant pleads froffment of lands 
in ſatisfaction of the debt; the plaintiff demurred, and on readin 
the record ruled to be an ill plea to a fingle bill ; otherwiſe it h 
been on bond with condition to pay money. Brownl. 70. Trin. 


11 Jac. Glyver v. Leaſe. 


5. Payment of ro quarters of grain can be no ſatisfaction for 20 
quarters; per Coke Ch. J. And if a man is bound to pay nol. at 
a day, if he pays 5. at the day in ſatisfaction, yet it is no ſatiſ- 
faction; per Coke, Haughton, and Doderidge. Roll. R. 173. 


pl. 3. Paſch. 13 Jac. B. R. in Cumberland's caſe. © 


6. Whereſoever I ſuffer any injury joined with a loſs, the law Roll. Rep, 
ſhall give me a remedy and recompence according to my certain in be 
or uncertain loſs, yea and ſometimes where the thing is not in Hobart,” 
being, but utterly extinguiſhed ; as if the caſe were, that a man Hill. 12 Jac. 


ſhould have yearly 2 deer out of the ſame park; the diſparking in ine rale 


would nat hurt; for he ſhould have the value ever; per Hobart . 
Lb. J. Hob. 43. in the caſe of Cowper v. Andrews, but is 8. C 


7. If 
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277 Satisfaction. 


P. by Ho- 5. If a man has common of eftovers in my woods, viz. ſo many 
Roll Joak by the year certain, * A 5 viz. as much as he 
128. ſhall ſpend in fires, and in repairs of his houſe; if I fub up this 

wood, ſo as there neither is, nor will be any wood again, yet he 
ſhall have an aſſiſe from year to year of his common of eftovers. 
Hob. 143. in the caſe of Cowper v. Andrews. | 
8. A promiſe cannot be extinguiſhed by à bill under hand alone; 
becauſe in law it is of =o higher nature. 12 Mod. 86. Mich. 7 
W. 3. _ v. ee nat : 5G 
384 Ann. cap. . that if any perſons give ſuch bi 
of * - (as 3 in . of 2 
debt, the ſame ſhall be efleemed a full payment, if be does not make 
bis endeavour to get the ſame accepted and paid, and make his pro- 
teſt (as therein mentioned) for non-acceptance or non payment. 
10. A. in conſideration of 6000l. portion with M. by marriage- 
articles, covenanted with truſſees to lay out, within one year after 
the marriage, the ſaid boool. and to make it up 30, oool. in the 
. purchaſe of lands to be ſeitled en A. far life, remainder to truſtees 
to preſerve, &c. Remainder for /o much as would amount to 800l. 
[ 278 } a year to M. for a jointure, remainder of the whole to the firft, &c. 
fon of the marriage in tail male, &c. remainder to truftees for 500 
years to raiſe daughters portions, remainder to A. his heirs and 
aſſigns for cver ; but if no daughters, then the term to ceaſe for the 
benefit of A. his heirs and affigns for ever.—After the marriage A. 
purchaſed ſeveral eſtates in fee, but never ſettled them; and likewiſe 
haſed ſeveral terms, and died inteſtate, and without iſſue, leaving 
x800l. 4 year real gſtate to deſcend upon the plaintiff, bis nephew 
and heir at law. And A. further covenanted, that until the 
30,0001. laid out as aforeſaid, _— ſoould be paid for the fame 
after the rate of 51. per cent. unto the perſons entitled to the rents, 
&c. of the lands when purchaſed. M. took out adminiſtration, 
and the plaintiff by bill prayed an account of A's perſonal eſtate, 
and to have the coyenant carried into execution, his remainder, by 
the death of A. without iſſue, now taking effect; and alſo to have 
ſome purchaſes compleated which were left incompleat at A's death. 
It was inſiſted for the defendant, that the plaintiff was not privy to 
any of the canſiderations in the covenant, and ſo could not compel 

M. to lay the 30,0001. out for his benefit. But if he could, that 

the 1800]. a year lands deſcended to him ought to be taken as a full 

ſati action. But both points were decreed at the Rolls for the 
plaintiff, the heir at law. And upon hearing before the lord 
chancellor, his lordſhip ſaid, that the cafes upon ſatisfaction are 

y between debtar and creditor ; and the heir is no creditor, 

t only ſtands in his anceſtor's place. One rule of ſatis faction 
is, that it depends upon the intent of the party, and that which wa 
ſoever the intent is, that way it muſt be taken. But this is to 
283 with ſome reſtrictions, as, that a thing intended for 8 
Atis faction be of the ſame hind,'or a greater thing in fatisfattion 4 
8 leſſer ; for if otherwile, this court will compel a man to be ju 

« Hhefgre he is generous; and ſo will decree both. Select cow in 

an. 
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School and School matter. | 278 


Can. in Ld, Talbot's time 80 & 92. Paſch. 1735. in the caſe of 
Lechmere v. Lady Lechmere. 1 
11. A gift by a freeman of London in his life-time was confirued 
a ſatisſaction of a like ſum bequeathed to the 12 child by will ſubs 
ſequent to the gift. See Caſes in Equ. in Ld, Talbot's time 72. 
Paſch. 1735. Upton v. Prince. , 
12. Any writing obligatory ſealed determines or merges any du 
by contract; becauſe a Peciaky is of a higher nature. Went, of 
of Executors 116. 


For more of Satisfation in general, See Atteptante, Accord, 
Condition, Deviſe, and other Proper Titles, 


, * 
= * 
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School and Schoolmaſter, 


1. IN treſpaſs it was doubted if a ſchoolmaſter ma frrike his 
ſcholar for negligence or default. Br. Treſpaſ, pl. 349. 
cites 21 E. 4. 6. 


2. 23 Eliz. cap. 1. Enacts, that none ſhall keep a ſchoolmaſter [ 279 1 | 


which abſents himſelf from church, or not allowed by the biſhop or — 


ordinary, in pain of 10l. for every month he ſo keeps him ; and ſuch in force a» 
ſchaotmaſter ſhall be for ever after diſabled to teach youth, and hall An 
ſuffer one whole year's impriſonment without bail, the benefie 

3. 1 Fac. 1. cap. 4. Enacts, that none out of the univerſities ſhall of the tole- 


keep ſchool, except a free-ſchool, or in ſome perſons houſe that is no ration s 


but as to 


recuſant, or by licence of the biſhop or ordinary, in pain to forfeit ſuch perſons 


* d. . it ſcems to 
n be in a great 


meaſure, ſettled, that they are impliedly repealed by that act. And 18 Ann. . which obliged 


{choolmaſters to ſubſcribe the declaration concerning the Liturgy, and to have a licence from the 
bilhop, is repealed by 6 Geo. 4. Hawk, Abr. Pl. C. 1. cap. g. : | 


4. Probibition to ſtay a ſuit in the eccleſiaſtical court againſt a 5. C. d 
ſchoolmaſter for keeping a ſchool without a licence, purſuant to 5d. Raym, 


the ſtatute of 1 Fac. 1. cap. 4. Par. g. upon a ſuggeſtion that the Rap Wh. 


ſaid ſtatute gives a, penalty of 40s. per diem againſt every ſuch of the King 
ſchoolmaſter, and that by tv nemo bis puniri debet pro uno & Dai 
eadem delicto. And per Cur. a 3 was granted, and ſo it 
was in the caſe of * OLDFIELD v. Sit RicHaRD Railings, on 


the lire ſuggeſtion, Carth. 464. Mich. to W. 3. B. R. Ched - 


wick V. Hughes. 4 
5 
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- Scire-faciag; > 


5. A ſchoolmaſter being a layman was proſecuted in the eccle- 
ſiaſtical court for not bringing his ſcho/ars to church contrary to 
the 79th canon in 1603. And it was the opinion of Treby Ch. J. 
and Powell J. and the C-urt, that he being a layman was not 
bound by the canons. Wm's Rep. 32. in a note there, cites 
Paſch. & Hill. 10 & 11 W. 3. Belcham v. Barnardiſton. 

6. The defendant, was indicted for having kept a ſchool without 
Ecence of the .biſhop of the dioceſe, &c. contra formam flatut.” 
Upon which it was moved to quaſh the indictment (being removed 
bither by certiorari) and the exceptiens that were taken the laſt 
term were, 1, That there was b flatute that prohibited keeping 
ſchool without licence, but 1 Fac. 1. cap. 4. Par. q. and the ſaid 
ad preſcribed a particular puniſhment, viz. torfeiture of, &c. there- 
fore it was not an effence indictable, being a new offence. 2. This 
indictment was feund before the juſtices of peace at the quarter 
6 ons, and they have no power by the act, and therefore it was 

id. Zdly, This ſchool was not within the act of James I. be- 
cauſe the act extends but to grammar ſchools, and this ſchool was 
for writing and reading. And afterwards in this term, after a rule 
made, that cauſe ſhould be ſhewn upon notice, why, &. the in- 
dictment was quaſhed. Ld. Raym. Rep. 672. Eaſt. 2 3 W. 3. 
The King v. Douſe. | 

7. A ſchool being erected by the voluntary contribution of 

the inhabitants of A. on the waſte of the lord of the manor, 
the lord infeoffs truſtees in truſt that the inhabitants of A. 
may for ever have a ſchool, &c. as of the gift of the lord. Whe- 
her the truſtces or the inhabitants are to nominate the ſchool- 
maſter? 2 Vent, 387. pl. 355. Mich. 1700. Att. Gen. &c. 
v. Hewer. EF; + 

8. If a ſchool be not a free- ſchool, the inhabitants have no right 
d—̃0o ſue in the attorney general's nume; per Ld. Wright. 2 Vern, 

387. pl. 355. Mich. 1700. Att. Gen. v. Hewer. 


For more of School and Schoolmaſter in general, See Prohibi- 
| tion, and other Proper Titles, 


b „Stire facias. 


F, (.) Hou it muſt be. 


becauſe the x, Sem facias againſt A. who held 3 acres, and againſt B. 


8 4 who held 6 acres, and again/t,C. who held 2 acres as ſeveral 


the ſheriff tenants, and the percloſe in the ſummons was by joint words, ,. 4 | 


Ys i 3., 


— 


they had been jointenants, and therefore the writ was challenged fcire fais, 
f prefat.' T. 


quod nota, Br. Scire facias, pl. 201. cites 24 E. 3. 23. (being the 


defendant) quod fit coram, &c. oſtenſurus fi quid pro ſe habeat aut dicere ſciat, quare, &c. fo as 
by the writ appears, that the detendant is to be warned to 3 any matter in bar of execution, 
and therefore albeit it be a judicial writ, yet becauſe the defendant may thereon plead, this ſcire 
facias is accounted in /aw to be in nature of an action. Co. Lit, 290. b.——See (G)——Exccts 


tion (R. a) 


2. In ſcire facias the writ was cum J. N. recuperaſſet, ſeiſinam 
ſuam againſt ſuch an one, and did not ſay by what writ, and yet the 
writ was adjudged good by award, quod nota. Br. Scire facias, 
pl. e 4 E. 3. 11, 

3. Scire facias by A. as ſon of FJ. daughter of A. and F. and 


couſin and heir of them the ſaid A. and J. &c. it all be intended 


here ne, father of A. 1s dead; for otherwiſe he cannot be 
couſin and heir to A. and J. father and mother of the ſaid J. quod 
nota. Br. Scire facias, pl. 233. Cites 11 H. 6. 43. 


4. A ſcire facias upon a 5 againſt the principal defen- 12 Mod. 


dant was in hac parte. And per Holt Ch. J. on ſearch of pre- 214. S. C. 
by name of 


cedents, where it is againſt the defendant himſelf, it ſhould be in 14 „ 

hac parte, but where againſt the bail, it ſhould be in ea parte, and Goodwin, 

this will reconcile the precedents. 2 Salk. 599. pl. 5. Mich. 10 ſays, ood: 
| eptio 


Will. 3. B. R. Lugg v. Goodwin. was taken, 


| that whereas it was ſaid petit judicium pro mi & cuſtagiis in hac parte that it ſhould have been 


in ea parte, but in hac parte was held good, Ld. Raym. g93- S. C. 


5. A ſcire facias is a judicial writ, and muſt purſue the nature ee 103 — 


C. 40 


the judgment, ſo that where the judgment is joint, the ſci. fac. cordiogly, 


muſt be ſo too. 2 Salk. 598. pl. 1. Trin. 1 W. & M. B. R. 
Panton v. Hall. 


(B) Brought. In what County. 


1. GQ CIRE facias upon recovery of an annuity, or of debt in banco Br. Lieu, pl, 
ſhall be brought in Middleſex ; for there is the record, and * 
the matter is not local, zhough the grant or the contrat? was in ano- 
ther county. Br, Scire focias, pl. 189. cites 18 E. 4. 18. 
2. But upon recovery of land, or damage for tort in land, the 
ſcire facias ſhall be brought in the county where the land is; for 


| thoſe are local. Note the difference. Br. Scire facias, pl. 189. 


cites 18 E. 4. 18. | ; 
3. Debt was brought in Londen againſt an executor, who pleaded [ 281; ] 

plene adminiftravit, which was found for the plaintiff, who aſſigned 

the judgment to the queen, and thereupon a ſez. fac. iſſued out of the 

Exchequer againſt the defendant into the county of D. upon a conſtat 

that he had certain goods there, The ſheriff returned nulla bong. 

It was agreed by all the barons, that a ſcire facias may iſſue out of 

another court, than where the record of the judgment remained, 


and into another county, than where the writ is brought, or the 
Party is dwelling, 2 Le. 67. pl. 90. Trin. 31 Eliz. Noon's 


Caſe, | 
Sy; Mo, - 


- 


Scire facias. 286 
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281 Stite kacias. 


Jenk. 2914 4. The ſcire facias ought always to prrſue the firſt action, as 
Pl. 32. S. C. where debt was brought in Cumberland, and the defendant ſuffered 


— ro. I. 


353- pl. 8. judgment by confeſſion in Middleſex, and died; ſcire facias againſt 
S. but not the executor was brought in Middleſex, and judgment there given 
— the the plaintiff, whereas it Huld have been brought in Cumberland, 


muſt always 5 . . 
de — where the original was brought, and therefore the judgment in the 


in the ſame ſeire facias was reverſed. Cro. J. 331. pl. 13. Mich, 11 Jac. in 
where the the Exchequer Chamber. Wharton v. Muſgrave, 


where the 

firſt action was laid. Hob: 4. pl. 5. 8 C. Yelv. 218. Muscrave v. WrarTox, S. C. 
Hill. 9 Jac. B. R. But becauſe the drfendant, who was lued as adminiſtrator of him agaiuſt 
whom the judgment was recovered, had pleaded plene adminiftravit, which he ſhould not have 
done, becauſe thereby he admitted the ſcire facias good, whereas he ſhould have pleaded in abate- 
ment of it, by ſewing the fit aftion-to bave been breught ir the county of Cumbsrland, for that 
reaſon the Court gave judgment there for the plaintiff : but adviſcd the detendant ta bring error, 
and ſhewed their opinions clearly that it would be erior; becauſe now after judgment in the ci, 
fa. the firſt judgment, and this execution upon the ſci. fa, make but one record, of which the judges 
in the Exchequer Chamber ought to take notice. The reporter fays, quod nota, a good caſe of 


. EX\IETIENCe. 


An action of debt on the original judgment, or upon a recognizance, may be laid in any county, 
bot a ſci. fa. muſt always go iz that county where the execution on the original judgment fhou!d bc 


mace. 8 Mod. 73. Paſch. 8 Geo. 1733. Anon. 


Browni. 69. In debt on a recoonizance taken before Hobart Ch. J. at Ser- 


— jeant*s Inn, Fleet-freet, London, and entered an the roll in C. B. in 


debt, no- Midaleſex; the action was brought in London. Per three juſtices, 


nung is ſaid contra Winch. A ſcire facias may be . op in any counts. 
oi eee. Mo. 883. pl. 1241. Mich. 15 Jac. Hall v. Wingheld. 


point of the 
ici. fo. unleſs by Hutton Serjeant. Arg. Hob. 195. 196, pl. 248. S. C. and there Hobart 


Ch. J. cues 5 Mer. Br. Lieu, pl. 83 where it is reſolved by all the prothonotaries, that a ſci. fa. 
upon ſuch a recognizance, ſhall be directed to the ſherift of London, and not of Middleſex, And 
Oager cited a precedent, that upon a jrdgment given in C. B. at Hertford town, and the records 
brought hither after; yet the ſci, fa. went to the ſherift of Hertford, and not to the ſheriff of Mid- 
dleſex, whereof the reaſon muſt be, becauic in the record itſelf it appeared, that the judgment was 
given at Hertford; and the like reaſon is in this caſe, But F4 the entry of the records were general, 
that the recognizances were taken 4e/-re me, it ſhould be underſtood in court, and then the action 
Wes to be brought in Middicſex. Cites 18 E. 4: 18. 24 E. 3. 22. 73- 22 H. 6. 38. Br. Licu, 


29. 36. 2ad Brief 291. 


Io ſuch a caſe, the Court held that it was at tg election of the recogniſee to bring his lct. fac. 
either in London, where the recogrizance wes acknowledged, or in Middiciex, where it was delt- 
vered and inrolied. But adjourned, Afterwards, viz. Paſch. 2g Car. the Court held, that the 
ire facias ought to be where the recognizarce is takin, and not where it is recoraed; for there it 
begins to be a record; but this being in C. B. 1 wes good both ways, and thereupon the party had 
His judgment. Style. g. Paſch. 23 Car. Andiew's cafe ——— Error was brought in B. R. an 
HALL AN Dp Wixck*#ltLiD's CASE. Hob, 193. was ciird, and the calc was much debated; and 
Roll. (Bacon abſent) ſaid, that the moſt ancient and proper courſe was to bring the ſci. fa, where 
the recognizance was taken; but he ſhewed in his hand a certificate of all the prothonotaries of 
C. B. that of latter times they nave allowed it the one way or the other, and to the judgment was 
afirmed, And Paſch. 20 Jac. Rot. 210. B. R. between PoitTinG AND FarnzBaxk, the like 
Judgment was given upon a recognizance taken. before one of the judges of this court in London, 
and a ſci: fa. brought in Middleſrx ; but it was faid, that the ual entry in cout, is 10 exprefi 
befere what judge it tuas taken, but no place where; and then it might be brought in Malter 
without queition, All. 22, 13. Paſch, 22 Car. B. R. Andrews v. Herborn. : S. P. But i 
the recognizance be not inrolled, then it lies in London only, 8 Mod. 290. Trin. 10 Geo. Pak 


mer v. Byficld. 


{ 282 (C) In Lieu of Reſummons, &c. 


I. IN treſpaſ iſſue paſſed or the defendant at the niſi prius, and 
. is put — day by demiſe of the king before the 


Gay in bank; there the defendant ſhall cauſe the record to be hed 
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5 Scire facias. | 282 


tified in bank, and ſhall have ſcire facias againit the plaintiff to 
have judgment agginſt him, et fic de ſimilibus; for he cannot have 


re- attachment nor reſummons inaſmuch as he is defendant ; by 


ſome of the King's Bench. Br. Scire Facias, pl. 181. cites 10 
E. 4. 13. | | | 

4 5 they were at iſſue, and after the parol was with- CO 
out day by demiſe of the king; and per tot. Cur. the defendant ſhall cites & C. 
have ſcire facias in lieu of reſummons to revive the iſſue; and fo 
may be garniſhee after ſuch iſſue. Br. Scire facias, pl. 195. 
Cites 10 E. 4. 15. | 

3. So where two bring ſeveral writs of ward, by which they Br. Reſom- 
enterplead, there the laſt plaintiff ſhall have ſcire facias, Br. Scire c 
facias, pl. 195. cites 10 E. 4. 15. | | 1 


4. So for the defendant in guare impedit: Br. Scire facias, ere 


pl. 195. cites 10 E. 4. 15. cites S. C. 
5. Contra in appeal; for there the defendant is not to recover; Br. Re-at- 


quod non negatur, Br. Scire facias, pl. 195. cites 10 E. 4. 15. 1 
ö & Gi Br. Reſummons, pl. 26. cites S. C. 


6. Scire facias was ſued in lieu of re- attachment after the plea s. P. Br. 


was put fine die by demiſe of the king; and this for the defendant to args yo 


have judgment. Br. Scire facias, pl. 182. 10 f. 4. 13. 


That he ſhall have ſcire facias for the miſchief, to have return: and ſo in quare impedit; for each 
is become ator againſt tne other. Brooke ſays, and ſo it ſoems, that where the defendant is become 
actor, or is in a caſe to recover uothing agaialt the plaintiff, that he ſhall have ſcire facias in this 


calc. 


7. In account, if the defendant is awarded to account, and after 
the #ing dies, and the parol is without day, the plaintiff ſhall have 
ſcire facias, and habeas corpora againſt the jurors, to revive the 
iſſue which was joined before the demiſe of the king. Br. Scire 
facias, pl. 197. cites 1 H. 7. 1. | 


(D) Lies for what. 


1, 8 CIRE facias was brought where the plaintiff had diftrained 
f for rent, and made avowry, and had judgment to have return 
'n the replevin, and the arreages were 401. of which he brought ſciri 
ſacias to haue execution; and becauſe the judgment is no more but to 
have return, and not to recover any rent, therefore by award he took 
nothing by his writ. Br. Scire facias, pl. 99. cites 21 E. 3. 21. *[ 283] 
2. In treſpaſs the Geng <vas condemned, and capias ad ſatisfa- He who is 
ciendum awarded, and after exigent he rendered himſelf, and pleaded yarn wn 
releaſe of the plaintiff, and prayed ſcire fucias ad cognoſcendum factum, - e 52 
and had it: and it was ſaid per Cur. that if the plaintiff be warned and ba: re- 


thereupon, * and does not come, the defendant ſhall go quit, Br. e, and 


w * . * ca ias ad 4 * 
Scire facias, pl. 155. cites 22 All. 91. EGF; .” * 
i iſſued againſt him, yet if he be not ready he ſhall not have ſcire facias ad cognoſcend. fattum ; 
- he ſhall not have Eire facias, uu he be in perſon, Per Cur, Br, Scire facias, pl, 170, cites 
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on maler : 
: SF recdrd and ſurmiſe, it lies well; quod aota. Br. Scire facias, pl, 128. cites 14 H. 7. 7. 


283 Scire kacias. 


— 8 3. A man may have ſcire facias of an aduruſon, and alſo a ceſ- 
'8. ches S. favit, &c. quære inde ; for præcipe quod reddat does not lie of an 


C. in a nota. advowſon, and yet it is permitted in common recoveries for aſ- 


— 3 ſurances. Br. Scire facias, pl. 26, cites 43 E. 3. 15. 


3. cites 42 E. 3. 15. [but it ſhould be 43 E. 3. 13. and fo are the other editions.] 


4. Scire facias lies pn offices found for the king, and again/t 
patentees of the king, and againſt the committee of the king, and 
againſt the occupiers of the lands. Br. Scire facias, pl. 227. cites 
10 H. 4. 2. and Fitzh. Traverſe 50. 3 

5. Scire facias lies of common, or corody upon fines levied of 
them; per Aſhton J. quod non fuit contradictum in nature of 

. aſſiſe in fine. Br. Scire facias, pl. 171. cites 4 E. 4. 2. 
Br. Surmiſe, 6. It was doubted where mation is, that J. S. is paſſing ints 
mg nes another land with plate or money, if ſcire facias ſhall iſſue againit 
: him, or not; and the beſt opinion was, that it ſhall not. Br. 
Scire facias, pl. 169. cites L. 5 E. 4. 1. ws 
7. Where the jurors in appeal acquit the defendant, and the 
plaintiff is not ſufficient to render damages, and finds abettors, ſcir- 
facias ſhall iſſue againſt the abettirs to render damages. Br. Scire 
facias, pl. 239. cites F. N. B. 114. | 
8. Scire facias 79 have livery out of the hands of the king, where 
one was found heir by one office, and another by another office. 
Br. Scire facias, pl. 239. cites F. N. B. 160, 161. 
9. A writ of error was brought in the Exchequer-Chamber of 
a judgment in B. R. and the judgment was affirmed ; a ſeire facias 
will not lie for cs without ſhewing, that the judgment was affirmed 


in Cam. Scacc. 8 Mod. 73, 74. Paſch. 8 Geo. 1723. Anon. 


(E) Lies pon what Suggeſtion or Surmiſe. 


1. JF a man /eafes land for life, the remainder over in fee, and the 
tenant for term of life dies, and a i ranger intrudes, he in the 
remainder in foe may have ſeire facias; quod nota, upon naked 
matter in fact. Br. Scire facias, pl. 238. cites 6 E. 2. F. N. B. 
tit. Intruſion, | AE 
Brooke 2. If the demandant recovers in formedon, and after land deſcend 


— de Where the anceſtor warranted the land recovered before, there the 


dy ſcire fa- tenant ſhall have proceſs to recover the land deſcended after: pet 
2 So ſo Finch. Br. Scire facias, pl. 17. cites 40 E. 3. 26. 
11 H. 4. ; | 

21. Per Hank. And ſee 4 H. 6. 4. a difference where the demandant recovers, and where the 
plaintiff is barred, as in debt upon riens enter mains pleaded by exrentors, and the plaintiff is barred, 
and afſets comes after, there he ſhall not have ſcire facias. Per Cur. For this judgment annuls the 
record, but in formedon judgment is for the demandant ; therefore there remains a record. Note 
the difference. Br. Scire facias, pl. 17. cites 40 E. 3. 26. 


I deernet lie 3. Scire facias ſhall liz upon matter of record and alſo upon ſug- 
N fromile geſtion upon matter certain, but not upon matter which is uncertain 


f 


yy Br. Scire facias, pl. 8. cites 27 H. 6. 7. | 


ERS ' | | As 14 


e 


25 


ed 
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4. In Chancery, if the heir ſurmiſes, that his mother has more in 
#2wer than ſbe ought, he ſhall have ſcire facias upon this ſuggeſtion. 
Per Forteſcue, &c. Br. Scire facias, pl. 8, cites 27 H. 6. 7. 

5. And per Priſot. If the heir be vouched in dower in the ſame 
county, and the feme recovers againſt the heir, if he has, and if not 


_ againſt the tenant, and he over in value, ſhe takes execution againſt 


the heir, and after this land is deve/ted out of his poſſeſſion by elder 
title; now ſhe ſhall ſurmiſe this matter, and that the heir has no 
more by the ſame anceſtor by deſcent within the ſame county, 
and pray ſcire facias againſt the firſt tenant, and ſhall have it upon 
this ſurmiſe and matter of record, as in the caſe of dower before. 
Br. Scire facias, pl. 8. cites 27 H. 6. 7. 5 | 
6. Se where @ man has verdict or judgment, and after — 
the defendant ſhall have ſcire facias ad cognoſcend factum. 
Scire facias, pl. 8. cites 27 H. 6. 7. 
7. Where fully adminiſtered, in debt againſt executors, is found Br. Execu- 
with them, and after a/jets comes to their hands, the plaintiff upon ae 288 
ſurmiſe ſhall have ſcire facias out of the firſt record to have execu- 8 


tion of thoſe goods. Br. Scire facias, pl. 12. cites 33 H. 6. 24. 


(F) Brought in what Court, or out of what Court See(B)pl. 
| it ſhall iſſue. A 


I. 1 was ordered, [in Chancery] that the plaintiff might take 
out ſcire facias againſt the defendant for not paying of money 

according to an order, in 12 & 13 Eliz, Li. A. fo. 162. Toth. 
272. Broughton v. Vicecom' Bindon. 8 

2. The debtor being in execution in the Marſhalſea upon a judg- Bulſt. 145. 
ment in B. R. removed an” 2.4 by habeas corpus into Chancery, 48 
and ſo was committed to the Fleet, and then got a forged releaſe of S. P. 
the execution, and brought an audita querela, and a ſcire fucias re- 
turnable in the court of Chancery, And Williams J. faid, (to 
which the whole Court agreed) that there is no precedent that on 
a judgment in any of the king's courts an audita querela ſhould 
lie and a ſcire facias thereupon returnable in Chancery, nor any 
where but only in the ſame court where the judgment was given, 
who belt know the proceedings in the ſame cauſe ; but otherwiſe, 
had the judgment been upon a recognizance, or on a ſtatute mer- 
chant or ſtaple ; for in ſuch caſe it might be returnable in Chan- 
cery, becauſe the recognizance is before that Court, who are 
Judges of it. 2 Bulſt. 10. Mich. 10 Jac. Scriven v. Wright. 

3. Judgment was given in debt in the grand ſeſſions in Wales 
againſt one who lived there, and died afterwards inteſtate. F. S. 
who divelt in London, took out letters of adminiſtration. The queſ- 
tion was, whether the record might be removed into the Chan- 
cery by certiorari, and ſent from thence by mittimus into B. R. 
or C. B. in order to have a ſcire facias to make the lands in 
Wales, or goods in the hands of the adminiſtrator liable to the 


Judgment there. And all the juſtices and barons being aſſembled 


conceived, that it could not; for ſcire facias lies in no court but 
| * T4 where 
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where the judgment was given. And otherwiſe all judgments in 
London and inferior corporations would be executed here, which 
would be very inconvenient to make lands or - perſons liable in 
other manner than they were at the time of the judgments. Cro. 


C. 34. pl. 7. Paſch. 2 Car. Anon. 


[ 28s ] (G) Proceedings and Pleadings. 


. 
1. — ſcire facias he defendant ſaid, that the plaintiff was" tenant of 
| the tenements the day of the writ purchaſed, nd yet is, judgment of 
the writ. And it was held @ good plea, and not a nontenure; for the 
plaintiff cannot have execution againſt himſelf: and alfo if the plain- 
tiff diſſeiſes the tenant, and now has execution, it will be hard for 
the tenant to have aſſiſe againſt the plaintiff, contrary to his judg- 
ment Br. Scire facias, pl. 137. cites 39 E. 3. 28. | 

Br. Proceſs, 2. In ſcire facias of land, if the tenant makes default after appearance 


. Bs cles petit cape ſhall iſſue: and ſo it was admitted in a ſcire facias with- 


out queſtion made. Br. Scire facias, pl. 2 30. cites 42 E. 3. 2. 

3. In ſcire facias, if the ſher / f returns that the party is warned, and 
does not come, execution ſhall be awarded; quod nota. Br. Scire 
facias, pl. 23. cites 43 E. 3. 13. 

Where a 4. Scire facias upon a recovery of land; the tenant ſaid, that after 
fare facias the recovery the plaintiff entered ; judgment if at another time execution 
was brought 


7 have exe. dilg ht be to hade. Parle faid he had nothing after the judgment; Priſt, 
exticx of a and the others contra. Brooke ſays, and fo it ſeems that the entry 


judgment in of him who recovers is good within the year, and after the year, and 


aſſije, of 


Ind ang upon the heir of him who is in by deſcent from him who loſt, and 


; damages, 2gainft his feoffec, if no releaſe be made, &c. after the recovery, and 


_— de-. before the entry. Br. Scire facias, pl. 52. cites 49 E. 2. 23. 


pleaded an entry by the plaintiff into the land meſne between the werdif? and the judgment, by which 
he was ſeiſed in his demeſne, as of fee, &c. Judgment of the writ. Upon demurrer the opinion 
of the Court was, that it was no plca; but the reporter ſays, quzre if the plea had been, and yet is 
feijed, &c. which amounts to a nontenure, D. 227. pl. 42. Hill. 6 Eiiz, Burlace v. Ward. 


5. In fcire facias againſt ſeveral tenants, if the writ be, that A. 
and T. entered into the manors of S. and D. and held them ſcuerally, it 
is ill: but if it be that A. entered into the manor of D. and T. into the 
manor of S. and held them ſeverally, it is good, by judgment. Br. 
Brief, pl. 423. cites 11 H. 4. 15. | | 

In ſire f- 6. Where two brings ſcire * and the one will nat ſue, ſum- 
_ 2 , mons ad ſequendum ſimul ſhall iſſue, and not ſcire facias ad ſequen- 
a vr, dum ſimul. Br. Proceſs, pl. 38. cites 12 H. 4. 3. 


fur; and it was held that proceſs may be made by ſummons ad ſequendum ſimul ; and by ſome it ſhall 
be &y ſcire facias ad ſequendum fimul ; but the better party held that it ſhall be ſcire facias, and 
not 5y ſummons, Br. Proceſs, pl. 108. cites 6 H. 7. 12. 


7. A releaſe of all actions is a good bar of ſcire facias. Co. Litt. 
290. b. | | 

8. So a releaſe of exccutions is a good bar in a ſcire facias. Co. 
Litt. 290. b. | | | | 
9. Upon a rule of Court to ſhew cauſe why a ſcire facias to rv. 
a. judgment, was not good, this was offered for cauſe, that it doth 


not 
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nt ſhew before whim the judzment was giden, which was to be revi- 
ved by the icire facias, and conſequently there appears no judgment 
to warrant the ſcire facias. To this Roll . anſwered, that in C. B. 

the courſe is to jet forth before hem the judgment is given, but in B. 
R. the courſe is net /e; but aſked how the record comes hither? 
the counſel anſwered, that there was a judgment ia Canterbury, and 
upon that a writ of error was brought in this court, and the judg- 
ment affirmed upon that writ of error, and then a ſcire facias iſſued 
out here upon the judgment againſt the bail, and upon this the bail 
moves upon the record, that there is error in the ſeire facias. Roll. [ 286 J 
J. faid, the record is well enough; in a ſcire facias it is t reguiſite 
70 ſay conſideratum 2/7 per cu iam; therefore let the ſcire facias ſtand, 
Sty. 72. Mich. 23 Car. B, R. Cheever's caſe, : 

10. It is the conſtant practice of B. R. to ſue h the ſcire facias's 2 SK. 599. 
at once, in regard that tnere ought to be a 771! time between the date of E. Trin. 
the 24 ſcire facias, and the return of it; and in C. B. there is but 3 
one ſcire facias, except in the caſe of an executor. Skin. 633. Hill. notice 


7 W. 3. B. R. Barney v. Hardiſty. | _ rn 
two ſeire facias's and two nihils, arc returned, and that heretofore both were ſued out together by 


making the teite of the ſecond: as if the fiiit were returned ; but now the Court made a rule that 
both ſhould not be ſued ont together, but the firſt ſhould be duly returned before the ſecond ſhould 
be ſued out, and that the ſecond ſhould be teſted the day of the return of the firſt. 


11. Where a ſcire facias is brought in B. R. upon a judsment in an 1.4. Raym. 
inferior court, it muſt appear in the writ 1tfelf how the judgment came into ee ; 
B. R. (viz.) whether by certiorari, ar by writ of error, herauſe the Hardy, S. C. 
execution 15 different ; for if it came in by certiorari, the ſcire facias according- 
muſt ſet forth the limits of the inferior juriſdiction, and pray execu- nate 
tion within thoſe particular limits, and alfo that the judgment came tion there. 


in by certiorari; but if it came in by writ of error, that muſt be 


ſhe vn in the ſcire facias itſelf likewiſe, and pray execution generally. 


3 Salk. 320. pl. 5. Paſch. 9g W. 3. B. R. Guillam v. Hardiſty. 
12. And whereas the ſcire flicias in the principle caſe recited the 1.4. Raym. 
judzment in the inferior court /icut per in/peftionem recordi nobis cun- Neg. 215. 


E x a ; S. C. ac- 
ſtat it was for that reaſon ill; for it ought ts be ſicut patet per reear- cordingly, 


dum, becauſe if the defendant ſhould plead nul tiel record, it muſt tbe third re- 


be tried by the record itſelf, and not by inſpection: fo this ſcire 55 


facias was quaſhed. Per Holt Ch. Juſt. and the Court, 3 Salk. Mick. 8 W. 
„ a iſty. 3. B. R. 

320. pl. 5 Guillam v. Hardiſty | | >a 
Harnage, S. C. And it was error of a judgment in the court of Marſhalſea, and afterwards a ſcira 
facias was brought againſt the bail, wherein it was recited that the judgment was in the Marſhalfea 
court, 7 uidem recordum cerlis de cauſis coram nobis venire fecimus ; and upon motion this writ 
was guaſhed, becauſe by the form of it, viz: certis de cauſis, the record was removed by certiorari, 
and they ſhall not make uſe of this court to execute the judgments of other courts, unleſs they are 
athrmed there on a writ of error; wherefore the plaintiff brought a new writ of ſcire facias, 
although the writ was, that the record came hither by writ of error, but then the ſcire facias ſhouid 
rccite thus, (viz.) uod quidem recordum coram nobis cauſa erroris corrigend. venire fecimus. 


13. Judgment againſt /everal defendants, and a capias and a cept 
corpus returned as to ane; then another of defendants dies, and he that 
was in execution eſcaped, and a ſcire facias againſt the ſurvivor, the 
tertenants of the deceaſed, and him that had eſcaped : and per Cur. It 
may well be; but firſt the ſcire facias ought to /ugge/t that he had 
geaped. And 2dly, it ought to be de terris & tenementis of the 
n | Y 4 tertenants 
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tertenants of the deceaſed, and de terris & tenementis & bonus & 
catallis of the ſurvivors. 12 Mod. 254. Mich. 10 W. 3. Anon. 
14. There is this diwerſty between a ſcire facias upon judgment 
in debt, and in get ment; for in the laſt the party may contrevert the 
original title, Per Cur. 12 Mod 499. Paſch. 13. W. 3. Anon. cites 
it as in the caſe of Proctor v. Johnſon. 
15. It was moved to have cyer of à ſcire facias; but it appearing 
that it was taken out to aſſign errors; the Court ſaid they do grant this 
motion in ſcire facias's againſt bail, and to revive a judgment, but 
here'they could not do it. Barnard Rep. in B. R. 98. Mich. 2 
Geo. 2. 1728. Fuller v. Barnes. 
16. On motion for the maſter's report of the irregularity of a 
ſcire facias upon a judgment, he ſaid the caſe was, that an executrix 
who was the defendant, gave a letter of attorney to confeſs a judg- 
ment to the plaintiff; this judgment was accordingly /igned, but 
L 287 ] never entered on record; yet afterwards the defendant pleaded it 
| in bar of another action. And now a ſcire facias being taken upon 
1 it, the queſtion was, whether it was regular? Mr. Fazakerly ob- 
jected, that it was; for the Court has a power to give the plaintiff 
leave to enter it up nunc pro tunc; and he ſaid they would do 
that, becauſe the defendant has already taken advantage of it. 
But the Court obſerved, that the preſent matter before them was 
only the irregularity of this ſcire facias: and clearly it is fo, be- 
cauſe there is no judgment on record to found it upon. Accord- 
ingly the judgment on the ſcire facias was ſet aſide. Barnard 
Rep. in B. R. 133, 134. Hill. 2 Geo. 2. 1728. Dale v. Ruſted, 
* cites 5 Mod. 88. 


(H) Returns good. In reſpect of the Time. 


T. F. ſcire facias againſt the bail, it was agreed by the Court 
and clerks, that by the courſe of the court there ought to 
be 14 days between the teſte of the I/ ſcire facias, and the return of 
the 24, (viz.) 7 days between the teſte and return of each, and that 
the ſcire facias ought to be 4 days at leaſt in the hands of the ſheriff 
before the return thereof; but in the principal caſe, the return of 
the fir? writ being die ſabbati poſt craft. animarum, between which 
day and the return of the 2d writ there were not 7 days, the Court 
declared they were not obliged to conſult the almanack to know 
it; for it may be that 7 days in ſome year may be between them, 
and that to retard execution this ſhall not be inquired ; but if be- 
fore the return of the 2d ſcire facias it had been moved to ſhew 
the truth, the Court would have the regularity thereof examined. 
And in this caſe the plea of the defendant, that the principal died 
before any ſcire facias iſſued againſt the bail, was held fo inſufficient 
that the Letendant's counſel did not offer to maintain it; and judg- 
ment was given for the plaintiff. 2 Jo. 228. Mich. 34 Car. 2. 
B. R. Levingſton v. Stoner. | 
Ie being ob- 2, After a writ of error brought on a judgment in C. B. there 
lee f Was a ſci. fac. tete 28 Novemb, returnable die veneris ar” 5-4 
| | : a . abs 


affine: ade 


064, 
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Ogtab. ſancti Hillarii ubicungue tunc fuerimus in anglia, to ſhew grounded 


1 : i pon a jud, 
cauſe guare executionem non haberet ; to which the defendant de- 37%” 5 Judge 


murred, and it was held, that ſuch writs of ſci. fac. were made fie, which 
returnable ſometimes at a day certain, and ſometimes upon com-S*sanoriginal, 


; . . . : ought tohave 
mon days; but that this writ returnable on a day certain ubicun- bes re urn. 


que, &c. was naught, for it ought to be returnable on a common day, able abicun- 
if it be coram nobis ubicungque, &c. 3 Salk. 320. pl. 4. Hill. 2 & 3 gze, whereas 
& M. in C. B. Manning v. Bois. this was re- 


turnable at 
a day certain, Holt Ch. J. ſaid, it is good the one way or the other. Judgment for the plaimiff. 
2 Ld. Raym. Rep. 853, 854. Paſch. 2 Ann, Weſt v. Sutton, 


3. It was adjudged that in a ſcire facias it is ſufficient that there Carth. 468. 
be 15 days incluſive between the teſte of the writ 5 fir/t ſcire or”, Bl 
facias, and the return of the ſecond. 12 Mod. 215. Mich. 10 W. 3. taken out 
Goodwin v. Beakbane. | 


and refted 
; DEN. | . OFeob. 24. 
returnable 31 Of. and an alias ſcire facias was taken out zefte on the g1ft of OF. (the day of returg 
of the firſt writ) returnable 3 Nov. It was objeftcd that there were not 15 days excluſive of the 
very days of the telte and return; but the whole Court held the writs good; for there are 8 da 
between the teſte and return of each, and the ſecond writ muſt bear teſte on the day whereon the 
firſt was returnable, and conſequently that day muſt be reckgned twice. Beſides, no manner of 
objection can be made to the writs ſingly ; ſo that if each is good as it ſtands alone, the putting 
them together“ ſhall not make them irregular by a joint computation of time, and judgment for 


the plaintiff, ———— 2 Salk. 599. pl. 7. S. C. by the name of Goodwin v. Peek accordingly, and 
ſays the practiſers agreed it to be ſo. Comyns's Rep. 53. pl. 35- Goodwin v. Bearbank 
S. C. accordingly. | | 
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4. Two ſcire facias's were taken out at one and the ſame time with 
the ſame 2 and one returnable quinden' Hill. and the other craſtina 
Purif. Per Cur. though there were different returns, and at a 
convenient diſtance, yet it was wrong, becauſe the defendant by 
this means would loſe the benefit of 2 ſcire facias's, which the law 
gives him. 6 Mod. 86. Mich. 2 Ann. B. R. Jevon v. Turner. 

5. It was moved to quaſh a ſcire facias quare executionem non, &c. 

ſued by the defendant in error to make the plaintiff aſſign his errors; 

becauſe the original ſuit in C. B. was by bill of privilege, and the 
fſeire facias therefore ought to be returnable at a day certain, but 
this was made returnable upon a common return. And of that opi- 
nion was the Court, becauſe ſcire facias's ought to be made re- 
turnable according to the nature of the original ſuit below in C. B. 
and Trin. 11 Ann, between Davison ano PARKER, it was 
adjudged ſo by the court of B. R. in the very fame caſe. And 
the writ of error was quaſhed. 2 Ld. Raym. Rep. 141. Eaſter 
12 Geo, B. R. Eden v. Wills, 


( I) Return. Good. And Peremptory, in what 
0 Caſnoys o 


1. QCIRE facias againſt two, of certain land, the feriff re- 


turned the one warned, and the other nibil; and the plaintiff 


| _ execution at his peril againſt him who is returned nihil. 


er Shard, you ſhall have execution at your peril upon ſuch return 
| in 


+ # 


Scire facias. 


in ſcire facias upon debt or treſpaſs, contra in ſcire facias upon frank- 
tenement ; for there he may be warned in the land of which execu- 
tion is ſued, by which [he awarded him to] ſue writ to warn the 
other, quod nota, Br. Scire facias, pl. 124. cites 24 E. 3. 25. 
2. Scire facias was returned by J. N. and IW. S. and did not 
ſay probes & legales homines ; and the defendant appeared and tork 


3: In audita querela againſt two, where the one has releaſed, and 
bath ſue execution and ſcire facias thereupon, and at the day the one 
of the conuſees makes default, this is the default of both, and the 
plaintiff ſhall recover damages. Br. Scire facias, pl. 183. cites 
II E. 4. 8. and cites tit. Damages 125. That by the firſt return 
of ſcire facias the plaintiff ſhall have judgment, and fo always upon 
ſcire feci returned as it ſeems, but otherwiſe it is of nihil; for 


Br. Scire facias, pl. 183. 

It was 4. A ſcire facias upon a record in B. R. where the action is 

moved to 3roug ht by original, muſt alledge a place where the court was held, 

«<7 dp becauſe it is ref and the writs returnable there, are coram 
vaſhing a nobis ubicunque tunc fuerimus, &c. but *tis otherwiſe upon records 

Lire facizs in C. B. becauſe that court is confined to a certain place by magna 

— . charta. Vent. 46. Mich. 21 Car. 2. B. R. Glinn v. Smich. 


the exception took to it was, that it was retirnable coram nobis, without ſaying xbirunque, or fo 

much as apzd , . The Court faid, they thought the coram nobis might ſupply the ubicun- 

; but not the other fault, and accordingly made the rule abſolute. Barnard Rep. in B. R. 327. 
aſch, 3 Geo. 2. 1730. Baynes v. Forreſt. cites Sid. 80, 81. 1 Vent. 46. 2 


For more of Stire facias in general, See Bail, Execution, 
Jines, Prerogative, Keleiſer, and other proper Titles. 
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(A) How conſidered, and Caſes relating to theit 
£ Tranſactions in their Buſineſs, 


1. 8 RIVENER is not a profeſſion of ſuch eftimation in law 

as to maintain an action on ſuch words ſaid of him as of 

an attorney, &c. agreed by all. 2 Roll. Rep. 92. Trin. Jac. B. R. 
in the caſe of Brett v. Trevillian. | | 
2. One Glover [a ſcrivener] having the putting out of the de- 

PPP the DESIOGUt DI3g JBp JNGney again tf 


exception, et non allocatur. Br. Proceſs, pl. 59. cites 8 H. 6. 27. 


ſometimes there ſhall be 2 nihils, and ſometimes but one nihil. 


Stire facias. 0 


the day; becauſe the money was not paid to the defendant, and 


the ſcrivener breaking, the defendant puts the bond in ſuit; or- 
dered to cancel the bend, Toth. 273. cites Huet v. De la Fontaine. 
Hill. 20 Jac. li. B. fol. 464. 

3. Nota, per Keeling Ch. J. et Curiam, that if one truſts a 
ſerivener to take ſecurity, and he after refuſes to deliver it up, and 
receives the money, he does it without warrant ; and if he dies the 


creditor may ſue the obligor, after the death of the ſcrivener; ex 


motione Finch, to ſet aſide warrant of attorney, fo obtained by one 
Yarway. 2 Keb. 249. pl. 25. Trin. 19 Car. 2. B. R. Hicks 
v. Loging. | 
4. One had carried writings ts one P. a ſcrivener, and among vent. 46. 
them was a deed which mainly concerned the houſe P. lived in; he re- S. C. ac. 
delivered all the other writings ; but as to that, he ſaid, he held his cordingly, 
N ; 0 out there 
houſe by it, &c. But per Cur. he being one over whom they had the deeds 
a power as a maker of deeds, &c. would not let him keep what he a. 2 s 
* . 2 10 r 
was intruſted with in the way of his profeſſion, but made him put %% laid be. 
the party in the ſame condition as he was at firſt, and then he forecountd, 
might recover the deed by law. Skin, 1. cites Mich. 21 Car, 2. ad by him 
, delivered to 
RB. eo © ary S caſe, ; a ſctivener 


by conſent of the parties, and that the deed not delivered back concerned a gd perſon, and to 
whom the {crivener delivered it, which the Court thought an abuſe of his practice. 


5. So likewiſe was it done in Ld. Ch. J. Hale's time in a caſe 
of the like nature. Skin. 1. cites Doble's caſe. 

6. A. poſſeſſed of certain valuable goods, put them into the hands 
of B. an upbolſterer, to ſell them for him, but wanting money 
applied to C. a Lara to lend him 50ol. on the goods, which C. 
did upon B's informing him of the value of them. After A. Bor- 
rotued 1001. more, and gave a judgment aiſo for the debt with in- 
tereft, the goods being ſtill in B's hands. B. fold the goods at an 
undervalue, but whether with the privity of C. or D. (whoſe 


money it was ſuppoſed to be) did not appear. But A. being dead, 


B. pun S. the executor of A. to ſell them, which he refuſed 
to do unleſs he might firſt ſee them, which he could not. The 
ſecurities were made in D's name, but he did not appear in the 
tranſacting the affair. The ſecurities were always in C's cuſtody, 
and by him delivered to F. S. who paid C. the money ſecured. 
But the goods being fold J. S. could not have them, and there- 
fore ſued B. C. and D. to have the goods or the value, which 
was found to be 8ool. And Ld. Chancellor decreed the de- 
fendants to pay the money; and held, that B. became truſtee 
for C. and that C. is anſwerable for B. who fold them, and that as 
to C. and D. they are to be looked upon to be as one perſon as 
to the plaintiff in caſe. 2 Chan. Caſes 226, 227. Hill. 28 & 29 
Car. 2. Perkins v. Avery, Brown, and Baker. | 

7. Serivener is not privileged again/t examination of what came | 290 J 
to his knowledge as ſcrivener, and his demurrer was over-ruled, A 5 was 
and decreed to anſwer as to what conveyances himſelf made. Chan. — * 


Caſes 242, 243. Hill. 29 & 30 Car. 2. Atterbury v. Haw- qe: of ſe- 
kins, &c. vera hats. 
. and whet 
they were not made in truſt, and whether the debt demanded by the plant, was net — 

0 


| 
: 
| 
| 
1 
i 
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ſchedule therewnto arnexed, The defendant pleaded, that he was a ſcrivener by profeſſion, and both 
taken the accuſtamed oath ina? ſerivteners ds before they are made free in London, whereby he is 
obliged vori difreber the ſecrets of theſe perſons” buſineſs that emplyy him in that trade without their 
leave; and that he was employed by end aihited Str J. Langham in the purchaſing of the ſaid lands, 
and that he drew the writings concerning the premiſſes, and has the keeping thereof by the ſajd 
Sir John's direction, and fo ought not to diſcover the ſaid writings, contrary to his truſt, nor any 
thing relating to this matter. The Court declared that the oath of a ſcrivener does not oblige from 
» diſcovery, more than the oath of any other freeman of London. And if it had been in the caſe 
of a counſellor at law, the {aid plea had been inſuſficient in this caſe; and over-ruled the plea, ſaving 
he is not to an{wer to whom he paid the purchale money. 2 Chan. Rep. 29, 30. 21 Car. 2. fol, 


560. Sialmer v. Treſham. 
An attorney having drawn an agreement between a ſheriff and his under-ſheriff, and being pro- 


duccd at niſi prius, to prove a corrupt agreement between them, he was not compelled to diſcover 
the matter, though he was not a counſellor; and Holt Ch. I. ſaid the law feemed to be the ſame of 
a ſcrivener. And he cited a caſe where, upon a covenant to convey as counſel ſhall advife, and 
conſilium non dedit adviſamentum being pleaded, conveyances made by the advice of a ſcrivener, 
being tendered and refifed, was allowed to be good evidence upon this iffuc ; for he 7s a counſel 12 
a man, who will adviſe with him if he be inſtructed and educated in ſuch way of practice; other wile 
of a gentleman, parſon, &c. Skin. 404. pl. 40. Mich. 5 W. & M. B. R. Anon, 


dee pl. 3. 3. 8. A. bought lands of B. and had poſſeſſion, and the evidences 
delivered him, which he carried to C. for advice. C. pretends the 
covenants were too general, but after buys the land himſelf. A. 
who was the firſt purchaſer, moved, that C. might re- deliver to 
him the writings he had of him, and put him in. the fame poſture 
he was. Vide Skin. 1. Mich. 33 Car. 2. B. R. Davy v. Tiack. 
9. A. the father of B. the plaintiff, applied himſelf to the de- 
fendant, Clerke, a ſcrivener, to borrow 200l. and upon the lending 
thereof B. was bound as ſurety to A. his father, in 2 bonds, for 
the payment of it, viz. in one bond for E. and in another to F. 
the money belonging to them, Clerke had the ordering and a 
poſing of the monies, and from time to tim: received the intereſt due 
ufon the bonds. Afterwards A. became inſolvent ; and by reaſon 
of the debts for which B. ſtood engaged for his father, B. failed 
likewiſe. A. having compounded with his other creditors for 7s. 
in the pound, he and B. applied to Clerke to know where E. & F. 
lived; who only told them, that they need not go to them, but 
that what agreement they made with him E. & F. would ſtand to; 
upon which they agreed with him for 105. in the pound, 70l. to be 
paid immediately; which was done, and 3ol. in a ſhort time, 
which was tendered, B. the plaintiff, brought his bill againſt E. 
and Clerke to have the bonds delivered up to be cancelled, or that 
he may be indemnified againſt them. The Court decreed the 
plaintiff to pay E. what was due for principal, intereſt, and coſts ; 
and Clerke to repay what B. ſhould ſo pay to E. and to indemnif 
the plaintiff according to his agreement, 2 Vern. 127. pl. 126. 
Hill. 1690. Parrot v. Wells and Clerke. |, 


19. Scrivener lends 100. of A's money to B. and takes bond and 
warrant of attorney to confeſs judgment in A's name, and keeps 
the bond, but gives A. the copy of the judgment, and after receives 
the money, and delivers up the bond, whether B. muſt pay the 


money over again? quzre. 2 Vern. 265. pl. 250. Paſch. 1692. 
Stafford v. Southwick. 175 

11. A bond for 140ol. was entered into to B. a ſcrivener, in truſt 
for A. the plaintiff, B. having occaſion for money, without the 
privity of A. borrows it of F. S. and aſſigus this bond to J. S. for 
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ſecurity, J. S. having ns notice of the truſi, and there being nothing 
of the truſt appearing by the bond: and the queſtion was, which 
of them ſhould have the * benefit of the bond ? it was agreed, that 
if it had been a mortgage, and it had been aſſigned to F. S. without 
notice of the truſt, that J. S. ſhould have had it, becauſe there a 
legal eſtate had been veſted in him withaut notice; but this caſe, 
as was inſiſted, differed from that; becauſe, by the aſſignment of 
a bond nothing paſſes at law but an equitable right, which is re- 
butted by the prior equity in A. And fo it was faid, it was held 
in the cafe of Sir EDWARD AN E, by the lord chancellor. But 
the maſter of the Rolls was of opinion in this caſe, that J. S. 
ſhould have it; but Sir Edward Abney's caſe being cited to be in 
the very point, he deſired to ſee that caſe before he would give 
any opinion. He ſaid, it is a ſtanding rule here, that if I truſt a 
ſcrivener with my bond, and the obligor pays him the money and 
takes up the bond, that I ſhall have no remedy againſt the obligor ; 
but if the obiger compounds with the ſcrivener for leſs than is due, 
it is an evidence of fraud ; and then, it may be, the obligor may 
pay the money again, 2 Freem. Rep. 214, 215. pl. 287. Paſch. 
1697. In Curia Cancellariæ. Penn v. Brown & al". 


12. If a ſcrivener or an attorney, with whom money is lodged e N 
Zool. in B. a 


to be placed out on ſecurity generally, puts aut his client's money 3: 

. * + . 4 . 8 Criveners 
without the privity of his client, 2% a difective fecurity, and hand; B. 
which he might eaſily have informed himſelf to have been ſo, yet prong: 
Ld. Keeper W rigat faid, though he did not think their fo doing is Ane! 
altogether agreeable to what, in natural juſtice they ought to have upon a mere- 
done, yet there was no foundation to charge them in equity: and gage which 
diſmiſſed the bill with coſts. And this decree was afterwards af- 3 - 


firmed in the Houſe of Lords. Chan. Prec. 146. Hill. 1700. for many 


yeats re- 


Luke v. Bridges and Chriſty. fr pad e . 


intereſt. It did xot appear whether A. ever aſſented to this mori gage, or that he gave B. a general 
authgrity to place it out at intereſt as B. thought fit, or that he laid any reſtraint upon B. not to diſ- 
pole of it without his approbation. But i the receipts given by A, be took notice of the principal 
being in mortgage upon the ſaid ſecurity, which the lord chancellor thought was a» approbation of the 
ſecurity; and lo was of opinion that A. ought to ſullain the loſs, and reverſed a decree made at the 
Rolls to the contrary, But had it ſtood barely upon the conſtruction of the law, without any proof 
of the couſent or approbation of A. there B: mult have bore the lois according to the rules of law 


in caſe of bailment. 2 Freem. Rep. pl. 53. Hill. 2729, Clarke v. Perrier. 


13. A ſcrivener had notice of declarations in ejetment delivered 
en a prior mortgage before he lent his client's money, yet he could 
not he charged to make good the money he afterwards lent upon it. 
Cited by Ld. Keeper Wright. Chan. Prec. 149. in the caſe of 
Luke v. Bridges and Chriſty, as Sir John Foach's caſe. 

14. A. had 4700l. per ann. granted to her and her heirs out of 
the exciſe or cuſtoms, and wanting to borrow money, B. who was 
gentleman of her horſe, procured the ſame of one C. a ſcrivener, 
Who was employed to let out money for D. and gave him fool. for 
procuration; the ſecurity given for it was aut of this 4700l. per 

ann. a proportion whereof was ſet apart, to be yearly applied to- 
wards this debt, till the whale principal and intereſt was diſcharged. 
Ci. had received 29001. for the uſe of D. and gave his receipts ac- 


cordingiy, and had accounted ta D. for above 1700l, but ou 
he ac I1ICO!. 


Tor 
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1100. remained in his hands unaccounted for, and he died in- 
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ſolvent - and the only queſtion was, whether this loſs ſhould fall 
upon A. or D.? and it appearing, that C. was agent for D. in 
other affairs likewiſe, and tranſacted this matter on their behalfs, 
fave [ſaw] the writings executed, and paid the money lent, and the 
money was appointed to be paid at his houſe, and the writings being 
leſt with him, and for whatever appeared continued at his houſe, the 
Lord Keeper and Maſter of the Rolls were both of opinion, that 
the loſs ought to fall upon D. and not upon A. who ſeems to have 
been an utter ſtranger to C. before the borrowing this money. 
And the Maſter of the Rolls took the diinction, which, he ſaid, 
had always been allowed, that if a hend le left with a ſcrivener, 
that is ſufficient for him to receive the principal and intereſt, and 
the delivery up of the bond is a ſufficient. diſcharge to him that 
pays it; but if @ mortgage was left with a {crivener, this is a ſuf- 
cient authority to him to receive the intereſt, but not the prin- 
cipal ; and the delivery up of the mortgage by him is no ſufficient 
diſcharge to the mortgagor: becauſe the eſtate ought to be re- 
aſſigned, which cannot be done but by the party himſelf, But the 
Lord Keeper ſaid, he ſaw no reaſon for this difference, but that i 
equity it would be all ane, the money being really paid to the perſon 
who had the deeds in his cuſtody ; but the Maſter of the Rolls 
ſeemed to be of a contrary opinion. But, however, here the money 
was to be paid by in/talments, principal and intereſt together; and 


it was plain he had accounted for part to D. and no countermand 


had ever been given; and therefore thought it reafonable that 
what was paid to C. ſhould be allowed to A. on account, her bill 
being to redeem. 2 Freem. Rep. 249, 250. pl. 317. Trin. 
1701. in Curia Canc. The Dutcheſs of Cleveland v. the Exe- 
cutors of George Daſhwood. | 
15. A. borrowed 100l. of B. upon bond, which money was 
procured by C. a ſcrivener: when the bond was ſealed it was de- 
livered to the obligee. A. paid ſeveral years intereſt to C. the ſeri- 
vener, and pol. part of the principal money, which the ſcrivener 
paid ta the obligee, but the lat gol. of the principal money being 
paid to the ſerivener, he broke before he paid it to the obligee. And 
the queſtion was, whether A. the plaintiff was to loſe the money, 
or the obligee? And the Maſter of the Rolls ſaid, that it was 
the conſtant rule of this court, that if the party, to whom the 
ſecurity was made, truſted his ſecurity in the hands of the ſcri- 
vener, ſuch payment to the ſcrivener was good payment; but if 
he took the ſecurity into his own keeping, payment to the ſcrivener 
would not be good payment, unleſs it could be proved, that the 
fcrivener had authority from the party to receive it; and although 
in this caſe the ſcrivener had received the intereſt and part of the 


principal, and paid it to the obligee, yet that did not imply that he 


had any authority to receive it; but as long as he paid it over, all 

was well, and any one elſe might have earried it to the party as 

well as he; and A. not proving, that the ſcrivener had any au- 

thority from the obligee to receive, he was forced to pay the laſt 

Fol. again, although the Maſter of the Rolls declared, — - 
* oug 
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_ thought it a very hard caſe. 2 Freem. Rep. 289, 290. pl. 359. 
Mich, 1705. in Curia Cane. Sir John Wolſtenholm v. Davies. 


For more of Scrivener in general, ſee Payment and other 
proper Titles, | 


Search for the King. 


1. 24 Edw. 3. WV REAS before this time, in caſe that 


cap. 14. a man has demanded, by petition in the 
irliament, certain lands and tenements which be in the king's 
hands, and to the ſame petitions has been anſwered in the ſame Par- 
liament, Chancery or B R. that the king wills that a writ be ſued 
te the treaſurer and chamberlains of the Exchequer to ſearch charters, 
muniments, and other remembrances which may him avail, whereby 
he may be adviſed to make anſwer ; ie Iv 

To which writs the treaſurer and chamberlains commonly have 
anſwered, that thry have ſearched, but did not ſearch ; and would 
not anſwer, that they have fully ſearched and nothing found, nor that 
they can no more find but that which they have f 2 ; whereby, ac- 
cording to the law afore this time uſed, a man has nit had cauſe to 
put them which be for the king to anſwer ; and in ſuch manner the 
demandant have been greatly delayed to their miſchief : 

Wherefore it is aſſented, that after that the four writs be re- 
turned, whether the muniment or remembrance be found for the king 
or not, that then in the Parliament, Chancery, or in B. R. or in 
C. B. they which ſhall fue for the king ſhall be put to anſwer, and 
to defend the lands and tenements ſo demanded againſt the king, to 

the beſt that they can or may, according to law; ſo always that every 
of the 4 writs be delivered to the treaſurer and to the chamberlains 
4.2 days before the day of the return. 

2. In every caſe where the king, being party, may be at a loſi, 
writ of ſearch ſhall iſſue; as in præeipe quod reddat, or other real 
«tion againſt his leſſes, who prays in aid of him; but nt in perſonal 
actions, becauſe there he ſhall loſe nothing. Fin. Law, 177. a. 

3. The form of the writ is, rex Theſaurar & Camerar ſuis ſal. 
mandamus. vobis qitod ſcrutatis rotulis, memorand', cartis, evi- 

Jentiis, & aliis munimentis mp terram tangen') in Theſaurar” 


noſtro nunc ſub cuſtodia veſtra exiſten', de eo quod inde invene- 
he ritis, 


2 
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ritis, nos in cancellaria noſtra in 15 Paſchæ ubicunque tunc fue- 
rimus, {ub ſigillo Scaccarrii diſtincteꝰ & aperte reddatis certiores, &c. 
Fin. Law, 77. b. AY 

4. One ſued by petition to the king, becauſe J. S. diſſeiſed him, 
which F. S. was attaint of treaſon, whereby the lands came to the 
bands of the king : and the king indorſed the petition, and ſent it to 
the Chancellor to do right and law; and he wrote to the Exchequer 
to ſearch in the Treaſury among the charters of J. S. if they found 
any thing of this matter; who certified, that they found nothing. 
Br. Search pur le Roy, pl. 2. cites 24 E. 3. | 

5. Farranty was pleaded againſt the king from his anceſtor, 
whoſe heir he is, and aſſets deſcended in fee ſimple to bar him of a 
reverſion after the death of his tenant in tail. In this caſe ſearch 


— was granted, which found land deſcended in fee as above; and 
„ © thereupon the king was barred. Br. Serche pur, &c. pl. 5. cites 
45 Aſſ. 6. 


Staunf. de 6. Search ſhall nat be made for the king, unleſs where a man 
K ought to ps for the king by petition. Fitz. Tit. Petition, pl. 6. 
24. 8. cap. Cites 7 H. 5. Per Skrene in Chancery. | 
22. cites : | | 
S. C.———S. P. But it ſhall be as well where perition is ſued in parliament, as elſewhere, and 
ehough the hing bat granted the land over. Fin. Law. 77. b. ; 


2 7. Suit was made to the king by petition, ſuppoſing that the king 
[ 294 had no title but by the forfeiture of 2 N. whereupon ſeire facias 
in every pe- was awarded againſt the king's patentee, and the matter was long 
rition where delayed by aid prayer, and the plaintiff prayed a procedendo, and 
the king bas * a * 
anted the the patentee prayed ſearch for the king. And by 5, he ſhall not 
overto have ſearch ; for the ſearch is only for aſſuring the king of his title 


jw yok and right, whereas in this caſe the ſame is contained in the petition, 
muſs be and therefore he needs not any ſearch; for if he has other title, 


ewarded the ſearch will not avail the plaintiff: but 4 others held contra, 


— - and that where the king is by way of attion or demand, as in forme- 


ike as it don, &c. Search daes not lie; for the king ſhall not make other 
ſhall be title than what is comprized in the writ and declaration; but 
prone tage otherwiſe here, becauſe the 2 is the action of the party againſt 
monſtrzns the king, and the king is bz way of defence; and therefore it ma 

de droitis be that the king has other title, as by releaſe after, & c. and therefore 


tendered, he ſhall have ſearch. Quzre ; for it is not adjudged. Br. Serche 


which pa- . 

tentee, if be pur, &c. pl. 6. cites 16 E. 4. 6. 

have not 

the whole fee-ſimple, but that there is a rewer/for in the king, or that the king is bound to warranty 
When be appears upon the ſcire facias, he may pray a writ of ſearch to be awarded into the 
Treaſury, to ſearch what they can find for the king's title, as appears in H. 9. E. 4. fol. 51, where 
Sottie ſays, that every petition muſt make mention of all the king's title; for if it be found by the 
writ of ſearch that ary be omitted, the petition Mall abate, and the reaſon of it is, becauſe if on this 
ſuit of petition rhe Ming taker ifſue with the party which is found againſt bim, his highneſs then all 
be concluded for ever to claim by a of the points contained in the ſaid pelition ; and herewith 
agrees the book T. 26 E. 4. fol, 6. Staunf, De Prætog. Regis, 73. b. cap. 22. 


8. If the king be not intitled by any matter of record, but with- 

out any title enters into my land, whereby I ſue unto his highneſs by 
Petition, in this caſe no ſearch ſhall be granted, becauſe no title 
| Can 


LY 


* | ; l | s 
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can be intended for the king in ſuch caſe. Staunf. de Prærog. 


Regis, 74. a. Cap. 22. cites T. 16 E. 4. 6. 

9. It was found by office, that the Duke of E. was ſeiſed of the 
manor of Z. and that the king is heir, and came the Earl of L. and 
made petition to the king, becauſe the duke diſſeiſed him, and proceſs 
continued till he had reſtitution, and after he gave it to E. in tail. 
And afterwards by another office it was found, that the Duke of 
E. died ſeiſed of 40 acres of land, 20 acres F meadow, and 105. rent 
in E. P. and T. whercupon the king ſeiſed, and granted it to A. 
And came the faid E. donee in tail, and ſhowed all the ee matter, 
and ſaid that the land, meadow, and rent is parcel the manor 
whereof reſtitution was made, and prayed reſtitution ; and there- 
upon ſcire facias iſſued againſt the patentee, wha came and prayed 
writ of ſearch, &c. dotell ſaid, that ſearch ought to be granted 
to inform the king of his title, and that the ſtatute which gives 
travers where none was at common law but petition, does not 


law, but in action perſonal, as in * e the defendant ſaid the S. P. Per 


dendo, the king ſhall loſe nothing, becauſe after the term ended 8 
T. Serch: 


matter of record, whereof it may be intended that record may be 1 5 
found in the Treaſury to maintain it; but that here the matter is f 
upon matter in fact, vin. Whether the land lſt, and rent, be parcel | 
of the manor, or not? whereof nothing can be in the Treaſury to 
pecify it, &. And that if the 2d office had been as the 1{t was 
of the manar, ſo that it might be intended one and the ſame thing, 
thereupon the monſtrans de droit the tenant party ſhall have reſ- 
titution without ſearch ; for the right was found before, and there- 
fore ſhall not be tried again; and if it be found that + J. S. Held f S. P. Fin; 
of the king, and died without heir, and that the king is lord, there Laws 77. 
If I fay that he had heir W. who entered and infeoffed me, abſque | 295 ] 
hoc that he died without heir, there no ſearch thall be, cauſa qua 
ſupra; but if I make title, as above, and traverſe the tenure, there 
fearch ſhall be granted; for as to the tenure, record may be in the 
Treaſury, &c. Cateſby ſaid, that ſearch may be granted upon 
matter in faet ; for where the king is intitled by attainder, and it is 
alleged that the party attaint had nothing in the land at the time of 
the attainder, yet ſearch ſhall be granted, notwithſtanding this is 
but matter in fact. And in formedon, a man ſays that the king 
granted him a manor, whereof the land is parcel, for his life, and 
praved aid, he ſhall have ſearch. Billing agreed to the caſe of the 


attainder, becauſe the title of the king is founded upon matter of 


record and matter in fact. And if the king ſeiſed of land in jure 
coronæ grants it for life, in this caſe if the tenant has aid by reaſon 
of the reverſion, ſearch ſhall be granted; for the king may have 
evidence thereof in his Treaſury : but where the #ing has rever- 
ſion by purchaſe, and the tenant has aid, there ſearch ſhall not be 


Vol, XIX, Z granted; 


295 Search for the King. 


ranted ; and he faid he ſaw 2 judgments according to this diver- 

ity; and in petition and aid of the king the king himſelf is party, 

but in this ſuit againſt patentee, the patentee only is party. Pigot 
ſaid, that where it can be intended that no matter can be in the 
Treaſury, and this upon title by matter in fact, no omen ſhall be 
granted; but contra upen title by matter in fact, where it may be 
intended that there is evidence in the Treaſury of it ; and agreed the 
Cale of the eſcheat, that no ſearch ſhall be; and the ſame that 

$5. P. Firf no matter can be there to prove that J. S. ¶ aliened in Mortmain : 
Law, 77- but upon tenure ſearch ſhall be granted; and in the principal cafe 
it might be that the land was ſevered from the manor by deed, and 
therefore ſearch is requiſite ; and it might be that it was tried by 
recovery, that it was not parcel, which record remains in the 
Treaſury z and therefore becauſe the patentee cannot have aid of 
the king, it is reaſon that he have ſearch: and per Pigot, he Hall 
not be compelled to plead fit, and pray ſearch after, but ſball have 
fearch fit. Spilman ſaid, that upon petition ſearch is due and 

- uſual; but contrary upon monſtrans de droit, as here; & fic ad- 
Jornatur: ideo quzre. But the beſt opinion ſeems to be, that he 
hall not have ſearch. Br. Serche pur, &c. pl. 3. cites 9 E. 4. 51. 
10. In afſiſe of an office, where the defendant prayed aid of the 


king by patent of the king of the office, by the words conce{ſimzus, he ; 
| ſnall have aid of the king, by the words of the ſtatute de bigamis 0 
= [4 E. 1. cap. 1. &c. ] but ſhall not have ſearch. Br. Serche t 
3 | pur, &c. pl. 4. cites 2 H. 7. 7. a nota by the Reporter; quod 
| non negatur. "i 
| *S.P. Fir} 11. In * cjectment, the defendant leſſee for years prayed aid of * 
|; Law, 77.7 the : 2" becauſe the reverſion came to her by the attainder of 1 
N the leffor, and the aid was granted. And in Chancery he prayed * 
| ſcarch for him and the queen; and after hearing the counſel, the ſh 
| juſtices were of opinion that no ſearch was to be granted, becauſe 5 
#3 damage would accrue to the queen, theugh the plaintiff fpould re- 2 
e777 3 beſides, it is not grantablt in any action but in petition of 75 
right, tec. Viz. where one as adverſary to the title of the queen, im- an 
| pleads ber, aud her title is not known. And cites the ſtatute 14 de 
E. 3. cap. 13. And no precedent was ever known that ſearch tle 
| was ever granted upon ſuch aid prayer. D. 320. a. pl. 18. po 
| Mich. 14 & 15 Eliz, Grey v. Baude Leſſee of the late Earl of wa 
| Northumberland. | ſer) 
| | b 
| For more of Search for the King in general, ſee Aid of the ow 
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Seats in a Church, 


(A) Actions and Pleadings. 


1. FFORESPASS quzre vi & armis 2 zam fregit & 
1 the defendant ſaid that the ſeat was in the 
church of D. of which F. N. was parſon, and he by his command, 
&, Elliot faid this is no plea; for ſeat is a chattle, and not 
parcel of the franktenement : but Butler contra ; for it is fixed to 
the franktenement, therefore parcel, as furnace fixed, &c. Per 
Fairfax, neither furnace nor fatts are parcel, nor booths in a fair, 
nor tables dormant. Per Huſſey, it ſeems that ſeats in a church 
is a ſpiritual matter, and (hall be ordered by the ordinary, and 
every one may remove the feat for their eaſe, if he, &c. had had it 
there by preſcription. Br. Chattles, pl. 11. cites 8 H. 7. 12. 


2. In caſe, the plaintiff declared that he was ſeiſed of a capital Bridg. 4. 


meſſuage, (but did not ſay an ancient meſſuage) and of lands in P. 


occupied therewith, of 100l. a year, and that time out of mind there 
was, and yet is within the pariſh- church of P. a little chapel on the 
north-ſide of the chancel, ca!l:d the parſom's chancel, parcel of the 
ſaid church, and that the plaintif and all thaſe whoſe eſtate, &c. 
have uſed to repair the ſaid chancel and the ſeats therein, and to have 
feats there, and ta bury the perſons dying in the ſaid meſuages and 
that no other have uſed to fit or be buried there without their leave z 
and that the defendant præmiſſorum non ignarus, maliciouſly hin- 
dered him to fit there, &c. from 5 July, &c. The defendant 
fleaded that the Earl of N. the aforeſaid 5th of July, & ſemper 
poltea, was ſeiſed in fee of the honour of P. and that the ſaid chapel 
was parcel of the ſaid honour ; and that he the faid 5 July, &c. as 
ſervant to the earl, and reſident within the ſaid honour, did fit there 
by his command, It was demurred to this plea, 1ſt, Becauſe it 
is alleged to be parcel of the church, and if fo, then it cannot be 


_ parcel of the honour, and ſo the ſubſtance of the declaration is not 


anſwered, 2dly, Becauſe the declaration ſuppoſes a total diſ- 
turbance from entering into and fitting in the ſaid chancel, which 
1s not anſwered by this plea: and the Court was of this opinion. 

hen exception was taken to the declaration, becauſe plaintiſf 


preſcribes to have that liberty appertaining to his houſe, and did 


not ſhew it to be an ancient houſe. Sed non allocatur. And 
the Court ſaid, that when it is ſuppoſed he is ſeiſed in fee of a 
capital meſſuage, and that time out of mind he had ſuch a privi- 
lege appertaining thereto, it is therein included that it 1s in an 
1 £ & 4 : ancient 


Dawtree vs 
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according- 
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the judges 
agreed that 
th- plea in 
bar was ut» 
terly inſuffis 
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tion with ancient meſſuage, and ſo might have ſuch a privilege. Another 


—— objection was, that the allegation of the diſturbance ought to have 
not lie; been ſpecial, ſhewing how particularly; ſed non allocatur. And 


and Moun- Sir John Harvey's caſe, in the the new Book of Entries, fol. 8. 


yy ra was Cited as an expreſs precedent. Cro. J. 604. pl. 33. Mich. 


intereſt and 
a liberty, that for a diſturbance in the firſt caſe, as in hindering perſons going to the plaintiff's fair 
or mill, whereby he loſes the profits thercof, vi & armis lies; but not in the principal caſe of a 
liberty of ſicting in ſuch a place, that in the firſt caſe damage end injury are done the plaintiff, but 
that here damage only is done the plaintiff, but no injury.“ But Haughton J. held, that even in 
this caſe if an 1njury was done to the perſon, he may have action on the caſe vi & armis; and 
Mountague and Haughton held, that it one c/aim te hate @ ſeat, he may maimaia treſpaſs for break- 
ing it; but where he claims /iberty only to fit there (as the principal caſe is) there he ſhall have ac- 
tion on the caſe, but here action of treſpaſs for the breaking it: and Doderidge J. held, that the 
plaintiff having joined 2 aQlions, viz. Treſpaſs for breaking the ſcel, and caſe for locking up the 
door; the count is therefore naught, and fo by the opinion of the Court, the plaintiff paid coſts 
to the defendant, and declared de novo. Palm. 46. S. C. Mich. 17 Jac. B. R. according 
to 2 Roll. Rep. | 
Nota, that iſſue was taken upon the reparation of the iſle; ſo that it ſeems the action would not 
otherwiſe lie. ¶ This ſeems to be a note of the Reporter. } 2 Roll. Rep. 140. at the end of the 
caſe of Dau trie v. Dee al. | 


297 | 
Raym. 52. 3. Caſe for diſturbing him of a ſeat in an i/ſe of the church, 


S. C. And nd preſcribed that he and all tenants of ſuch a houſe, had all the 


there Twil- ; ae ; . A 
778k laid. ſeats in the ſaid ifl:z. After verdict, it was moved in arreſt of 


that be had judgment, that he had not ſewn that he ought to repair it, &c. 


now agate Some would make a difference between a ſeat in a church and in an 
ofthejudges Hle, becauſe an iſle might be upon his own foil ; and after ſeveral 


in this cee; debates it was adjudged for the plaintiff upon this difference, viz. 


mY AA That it is good in an action on the caſe againſt a diſturber; but not 
nion that in a prohibition, or where he claims a right againſt the ordinary; but 


the decla · againſt a treſpaſſor or tortfeaſor, it is not neceſſary to ſhew a title, 
munis by repairing, &c. Whereupon judgment was given for the plain- 
enough tiff. Mich. 14 Car. 2. B. R. and affirmed in error in the Ex- 
without chequer Chamber, Paſch. 16 Car. 2. Lev. 71. Bunton v. 
fuch alle- Bateman. | 

gation of | | 
repairing, this being in an action of the caſe; but if it had been in a prohibition, there perhaps it 
had not been good: but when it is as to fuch houſe belonging, it is parcel of his franktenement ; 
and then he does not fit thare by the licence of the ordinary; Windham and Mallet of the ſame 
opinion, but Foſter for the defendant. But upon peru.al of the record, it was not tanguam meſ- 
ſuagis predi. pertinent. but only that he and all thoſe whoſe eftate he has in the ſaid meſſuage, 
have uſed to fit in the ſaid feat, &c. And upon this Windham and the other judges ſaid, that they 
would adviſe; and upon that it was adjourncd. Sid. 88. pl. 6. S. C. by name of Buxton v. 
Batemzo, and there the ſeat is mentioned to be in the choir of the church ; and the Court ſaid, that 
it does not appear whether it be in the body of the church, or not; for if it be not, it does not 
belong to the ordioary; and that an iſle in a church may be parcel of my heuſfe, or in calc I am 
founder, may be allotted to me in lieu of donation, and for ſepulture, &c. And it might be that 
the choir belongs to the plaintiff, and might have been the en where his anceſtors ſang requiems 
for their anceftors, in which caſes one may well intitle himſelf, without alleging any reparation, an 
with which the ordinary bas nothing to do. Sid. 201. pl. 25. S. C. Paſch. 16 Car. in the 
the Exchequer Chamber, and reſolved there that the preſcription being found by verdict, all things 
neceſſary ſhall be intended to make it good; and therefore they will intend that evidence was then 
given of the plaintiit's, &c. repairing the faia iſle; for otherwiſe he cannot preſcribe; and there- 
fore if the defendant had demurred to the decleration, it had been ill for want of alleging 1epa- 
ration, and ſo they did not wholly allow the difference taken by the juſtices of B. R. between caſe 
and prohibition; but Hale Ch. B. upon the firſt argument inclined that there was difference be- 
tween aclion upon the caſe, as above, between 2 ftrangers, and ſuch action againſt the patron, to whom 
of right the ſoil belongs, ar probibition to the Spiritual Court, to which the deciſion of luch caſes 
(withoot ſpiritual title made) of right belongs. 


la caſe the plaintiff declared that he was ſeiſed of a maſſuage, and preſcribed is have all the — 
5p | | a 


en 1 „ 
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and ſole Burial in an iſle of the church, and that the defendant diſturbed him; after a verdi& for 
the plaintiff, it was moved in arreſt of judgment, that plaintiff not having preſcribed in repairing 
the ile, there is no conſideration for his propriety; but upon conſideration of the caſe of BuxToN 
v. BATEMAN, it was adjudged for the plaintiff by the whole Court, 3 Lev. 73. Mich. 34 
Car. 2. B. R. Aſhly v. Freckleton. f 

If you would preſcribe to a right againſt the ordinary, you mult fhew a uſage to repair the ſeat; 


bat in an action on the caſe for diſturbance, you need only /ay poſſeſſion againſt any other diſe 
turber; and of common right the diſpoſal of ſcats in a parochial church belongs to the ordinary. 


12 Mod. 233. Mich, 10 W. 3. in caſe of Jacob v. Dallow. 


4. In treſpaſs for breaking his ſeat in the church, the caſe was, 
that the plaintiff had an antient meſſuage in the pariſh of A. and fo 
preſcribes to have a ſeat in an iſle of the pariſh church of B. &c. 
After a verdict for the plaintiff, it was moved in arreſt of judg- 
ment, and faid by the Court, that though it may be a doubt whether 
a man may preſcribe to have a ſeat in nave eccleſiz of another 
pariſh, yet ſuch a preſcription to have a ſeat in an iſle there is 
good, becauſe it might be that he erected it, and ought to repair 
it. Sid. 361. pl. 4. Paſch. 20 Car. 2. B. R. Barrow v. Keen. 

5. In caſe for a ſeat in a pariſh church by preſcription, as ap- [ 298 ] 
pendant to a houſe, without alleging any reparations, the de- 
fendant pleaded preſcription in him and his anceſtors, with my 
of the preſcription alleged by the plaintiff; but the Court held the 
traverſe impertinent, and the caſe reſts wholly upon the diſ- 
turbatrice ; and after verdict judgment was given for the plaintiff, 
per tot. Cur. And the difference taken between prohibition and 
action, in the caſe of BURTON v. BAKER, was Cited, and agreed 
to have been adjudged upon this difference. 2 Jo. 3, 4. Intratur. 
Trin. 23 Car. 2. C. B. Bradbury v. Birch. 

6. In caſe plaintiff declared that he was ſeiſed in fee of a meſſuage, 
and that he and all thoſe whoſe eſtate he had therein, have a feat in 
the church, and as often as occaſion was, had repaired it; and that 
the defendant diſturbed him. After verdict ' for the plaintiff, it 
was moved that the declaration was ill, becauſe the plaintiff did 
not preſcribe time out of mind. Per Cur. it is alleged that he was 
ſeiſer in fee, &c. and that he and all thoſe whoſe eſtate he had, have 
had the ſeat time out of mind, &c. and then by conſequence he and 
all thoſe whoſe eſtate he has, have time out of mind, &c. had the 
ſeat, eſpecially as this action is founded upon his al en, and the 
diſturbance made to him. 2 Lev. 193. Paſch. 29 Car. 2. B. R. 
Merchant v. Whitepane. | 


For more of Seats in a Church in general, ſee Prohibition, and 
| other proper Titles. 
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(A) Security. In what Cafes to be given. 


1. AZ EASE was deviſed to one for life, with ſeveral remainders 
over to others; the firſt deviſee was compelled to enter 


into bond to let it go according to the deviſe ; hut if it were for a 


perpetual chattel, the Court would not have done it. Toth. 187. 
Cites 26 Eliz. Price v. Jones. | 
Where the 2, £Executors nat compelled in equity to put in bond to perform 
ave will, or anſwer legacies, wnlzſs it appear that they have either 
the plaintiff Groen the truſt in them repoſed by the teſtator, or be decayed ſince 
2000. to be his death; for at his death it ſeemed he truſted them without 
5 bond. Toth. 150. cites 32 Eliz, Brown v. Purton. 


years, the plaintiſf by bill ſuggeſied the defendant waſted rhe eftate, and prayed he might give ſecu- 


rity to pay this legacy when due; and the Mailer of the Rolls did accordingly decree the deſcendant | 


to give ſecurity. Chan. Caſes, 121. Hill. 20 & 21 Car. 2. in Canc. Duncumban v. Stint. 

Where an 2nnuity of 2ol. was deviſed out of the pe: ſonal eftate, and the executor had ſaid raſhly 
that he would go to gao!, and leave the legatces unpaid, and the annuity being g years in arre2r, a 
bill was brought againſt him, and prayed that he might give fecurny; and he having by bis anſwer 
ſubmitted it to the Court, it was ordered that a fulicient part of the perſonal cliate be ſet apart, 
and aſſigned to a truſtee for ſecuring the annuity, At the Rolls, Trin. 1723. 2 Wins's Rep. 163. 
Batten V. Earnley, | 


299] 3. Executers were ordered to put in good ſecurity 0 40 v 51, 
ntraz» Per cent. for education, and to make geod their portions, Toth. 


| Car. Toth. 114. cites 44 Eliz. Barwick v. Barwick. 


115. Rolt 
v. May. 


gate 4 A truſtes to put in ſecurity for money and damages. Toth. 


de ge lecu- 295 Cites Manſell v. Aubery, Paſch, 7 Car. Springet v. 
rity to per- Springet, Browne's caſe, 7 Car. 


form the 
truſt fairly, there being reaſons of ſuſpecting him, Fin. R. 360. Trin. go Car. 2. Keeling v. 
Child. ——$2 of an executor irufee that is inſolvent, Carth. 458. The King v. Raynes, 


5, Goods and a library to the defendant, and after to the de- 
fendant's daughter and her heirs for ever; the plaintiff married 
the daughter, who is fince dead; ſo as the plaintiff, as admi- 
niſtrator, ſeeks to compel the defendant to give ſecurity to deliver 
the goods to the plaintiff after the defendant's death, or the value 
thereof, This Court decreed the fame accordingly, and a com- 
miſſion is awarded to the maſter to examine upon oath ſuch wit- 
neſſes as ſhall be produced before him. 1 Chan, Rep. 110, 111. 
12 Car. 1. fol. 388, Bracken v. Bently. 5 

3 . A. 


—_ a an Aa AA 


Securities, 

6. A. was to pay Zool. after his deceaſe to B.—— A. ſold his 
eſtate, B. preferred a bill to have the money ſecured after A's 
death. Decreed, that it be retained in the purchaſor's hands, and 
to be paid as aforeſaid, and ſhould be protected againſt A. for the 
ſame. N. Ch. R. 43. 17 Car. Martin v. Brocker. 

7. A guardian choſen by an infant of 15 years old was deer-ed 
to give ſuch ſecurity as the maſter ſhall allow to be reſpon i for 
ſo much of the rents of the real eſtate, and the whole of the 
perſonal eſtate which doth belong to her, or which he, or any 
other by his direction, ſhall receive during her minority, and until 
ſhe is in a capacity to receive the ſame herſelf, Fin. Rep. 352, 
Tin. 30 Car. 2. How v. Godfrey. | 

8. A. covenanted on marriage of his daughter to pay 10, oool. 
within 6 months after his death. The Court will not enforce A. 
to give ſecurity, though urged, that he grew old and infirm, and 
would probably confound his ſubſtance z for this would not be t© 
execute an agreement, but to make a new one; and it dcs 
{rom the cafe of executors, becauſe they are in nature of rie for 
the legatee: and there is no agreement between them one way 


or other. Ch. Prec. 89. Hill. 1698. The E. of Warrington 
v. Langham. 


(B) Relief againſt them. In reſpect of the Con- 


fideration. 


1. 00 c 0 in common form for payment of money, but proved 
to be made on agreement, that the plaintiff ſhould either 
marry ber fer dont, or by way of forfeiture ſhould pay her the ſum 
mentioned in the condition. Decreed the bond to be delivered 
up to be cancelled, it being contrary to the nature and diſigu of 
327147, which ought to proceed from a free choice and not 
from any compulſion. Per Lds. Commiſſioners. 2 Vern. 102. 
Trin. i689. Key v. Bradſhaw. a 
2. A woman reſorts to gaming places at court, and f2rrows 
money to ſupply perſons of quality in their gaming, and gives the 
lenders great premiums ; and afterwards borrows more, and is 
arreſted for the laſt money lent, and gives bond and judgment 
for it, and brings a bill to have allowance for the former exceſſive 


premiums which ſhe allowed, the receipts for which the pro- 


duced, It was urged, that the bonds ſo obtained were within 


the proviſion of the ſtatute of uſury; but by the warrant of at- 
torney and entering up judgment, the defendants had loſt the op- 
portunity of defending themſelves at law. But the Lords Com- 
miffioners would give no relief but on payment of principal, 
intereſt, and coſts at law and here. 2 Vern, R. 170. pl. 159. 
Trin. 1690. Taylor v. Bell and Bagnal & al. i 

3. A. got judgment in a truſtee's name on a bond given for a 
play-debt, The Court (though the plaintiff had flipped his op- 


portunity at law) directed an iſſue and relieved the plaintiff, 
2 = 2 Vern, 


2 


8. . { **-d 
per Ld. 
Chancellor, 
Wins's Reps 
107. Hill, 
1708. inthe 
caſe of Cole 
lins v. 
Plumme 
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Seturities. 


2 Vern. Rep. 172. Trin. 1690. cited as the caſe of Powell v. 


Hall in the Exchequer, 


(C) Relief againſt them. 7 Bong given on a ſeem- 


ingly good Confideration, 


T. TENANT for life, in right of his wife makes a /eaſe 

of a reftory for 21 years, at lool. per ann. payable at 
Lady-Day and Michaelmas. The wife died a fortnight before 
Aichaelmas, The tenant and A. came to an agreemenr, that if 
A. would fave him harmleſs againſt all others for the rent, he 
would give bond to A. fir Sol. and accordingly gave bond; but 
afterwards ſues to be relieved againſt this bond: no rent was due, 
and fo the bond without confederation, and had a decree againſt the 
bond; though it was urged, that there was no fraud, and the 


| tenant had taken all the ſummer profits, aud therefore ſhould pay 


2 Ch. Cafes, 
203. Paſch, 


31 Cr, 2. 
huc v, 
Small. 


for them at leaſt in proportion. Chan. Caſes, 239. Mich. 26 
Car. 2. Negus v. Fettiplace. 

2. A. being of weak underſtanding was prevailed upon by re- 
lations and friends, in order to preſe:i ve the eſtate in the family, 
to give bond of Goool. penalty to ſcitle His eftate by intailing it to 
himjelf firſt, and after to his brothers, (© a5 not to go out of the 

ily. A. after married, and ſettled the c!tate on his marriage. 
On a bill by him to have the bond delivered up, it had been ſo de- 
creed, but that he offered by the bill to ſettle part in tail on his 
brother. 2 Vern. 189. Mich. 1695. Portington v. Eglington. 

3. A. a very poor illiterate man, being iutitied to a good ęſtate, 
applied to B. & M. his wife, to aſſiſt him in making out his pedigree 
and title. B. (who was a braſier) told him, that ſuch things could 
not be done without money; whereupon A. delired B. to ad- 


vance it, and he would repay him: accordingly B. advanced the 


money. Pending the ſuit M. often declared, ſhe thought herſelf 
and huſband intitled to a good gratuity for their trouble, but was 
reſolved not to truſt the plaintiffs generoſity, but to bind him as 
faſt as pen and ink could bind him. Afterwards A. defired M. 
that ſhe and B. would continue to take care of his affairs, where- 
upon M. preſſed him much to pay what had been already laid out, 
A. offered a bond of 10001. payable in a year, for ſervices done 
and to be done. M. replied, that he might take what time he 
pleaſed to pay the bond, but preſſed hard for the money la:d out. 
A. gave his bond ta M. for loool. for the uſe of B. who, after re- 
covery of re part of the eſtate by A. put the bond in ſuit : wheres 
upon A. brought his bill to ſet it aſide as unduly and unconſci- 
onably obtained, by taking advantage of the diſtreſs he was unde 

at the time, Ld. Ch. Talbot ſaid, he could not conſider tis 


a a gratuity, but a contract; and held, that though B. was no 


reſent at the executing the bond, yet he rg there was ground 
thcient for relief; for M. was party to all the tranſactions in 
ſearching regiſters, &c. That the contract for the bond * for 
a | 2 | cir 
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their joint ſervice, and though ſhe did not preſs for the bond, yet 
ſhe * preſſed for what worked more ſtrongly, viz. The payment of 
the money laid out, and this when A. was not worth 1s, and in 
the midſt of the purſuit of the cauſe ; which, together with her 
ſaying, ſhe would not truſt his generoſity, &c, ſhews the bond 
was got of A. in his neceſſity, the preſſing the payment being almoſt 
as ſtrong as if ſhe had actually inſiſted upon the bond; and fo 
decreed it to fland as a ſecurity for ſo much as had been actually 
laid out, with intereſt, and left B. at liberty to bring his quantum 
meruit at law, for what he deſerved for his pains and trouble. Caſes 


in Equ. in Ld. Talbot's time, 111. Trin. 1735. Proof v. Hines. 


(D) Relief againſt them. The Confederation not 
being performed. | 


1. 13 plaintiff ſought to be relieved upon an obligation of 
| zool. which he entered into te mate a jointure unto his 


wife, in conſideration of 1741. promiſed to him by the defendant 


in marriage, which was never paid unto him; therefore an in- 
junction is awarded, if cauſe be not ſhewed, Cary's Rep. 159, 
160 cites 21 Eliz, Oſborn v. Havers, | 


(E) Relief againſt them pro turpi cauſa. 


1. N GAVE bend ef 500). to the brother of the defendant, 


+ conditioned to pay the defendant's ſiſter (party 2.6 to the 


bill) 50. and to maintain a baſe child, paying a certain yearly ſum 
2r it. There was no place in the condition where the 50l. 


| ſhould have been paid. The plaintiff by his bill offers payment 
of the 5ol. and brought it into court; and the defendant ſet forth 


by anſwer, that the plaintiff was ſuiter to her in way of marriage, 
but abuſed her and left her : and thereupon the Court refuſed to 
grant an injunction to the plaintiff againſt the ſuit on the bond. 
The plaintiff replied, and acknowledged he was a ſuiter, and 
really intended marriage, but that after he had begun to woo the 
woman, he was informed, as the truth was, that ſhe had formerly 
been taken in bed with another man; and that this was known 
publickly, and her father trapanned him to woo her, &c. he being 
a young man in Oxford ; yet now the Lord Chancellor denied 
the injunction, ſaving, this Court ſhould not be a court to ex- 
amine ſuch matters. 2 Chan. Caſes, 15. Hill 31 & 32 Car. 2. 
Bodly S. | 

2. A bill was brought by W. to be relieved againſt a bond and 
Judgment def:ajanced for payment of 400l. to N. the defendant ; 
and charged, that though the /ecurity recited 400l. as lent and 
paid by NV. to the plaintiff, yet ub money was really paid. N. by 
anſwer, confeſſed, that the 4001, was neither paid or intended 3 
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v. Urn, 
was cited in 
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point with be paid by her, 2he inſerting which was a wu the ſcrivener x 
this very for that the yool. was intended as a free gift. The truth of the 
ea caſe was, that N. was for ſome time kept by the plaintiff as a 


th 4 ; ] 
| * miſtreſs, and the 400l. was given ber on that account, but nothing 


the Court of this was mentioned in the bill. The Mafter of the Rolls took 
would not à difference between things executed and ex:cutory, that this court 
that caſe, would relieve as to the laſt, which if executed, it may be might 
—S. C. of ſtand; but he * ſaw no ground for relief here, where it ſeemed to 
Uphill v. be a voluntary gift without any turpis contraftus. But had it 
Steda Vern. been charged in the bill, that the defendant was a common /irumpet, 
242. in the and had made it a practice to draw in young geatlemen, he 
Bainham „, thought it reaſonable to relieve ; but thoughts might be the 
Manning, fact, it muft be fo charged in the bill, or e//z 1-e Hurt will not 
end ſays, Jet depoſitions to that purpoſe be read. Vein. 483. pl. 472. 
A Mich. 1687. Whaley v. Norton & al'. 


diſmiſſed . — A B was brought by executor to be relieved again bonds given by teſtator to 
H. M. a fingle woman, and others in truſt tor her, and ſuggeſted, that they were gate by threats 
and undue means. The defendant by anſwer ſays, they were entered into for money lent, and debts 
Aue. Upon the proofs it appeared, that the defcndent was a common barizt, and the plaintiff's 
father was an , weak man, and had unlawful converfation with her, and wos prevailed upon to 
enter into the bonds in queſtion. Per Cur. though where the party hi mſelf, that is culpable, comes 
for relief againſt the ſaid bonds, the Court may juſtly refuſe to interpole, yet it is otherwiſe where 
Is executor comes. And here the defendant fwears, that the bonds were entered into for money 
lent, or other debts owing to her, which fuſkciently puts the matter in iſſue; and though the 
ernftees bad declared @ ſpecial truft for @ particular purpoſe, as ts ane of the debts, yet that will not 


ave1l; it not appearing, that the teſtator wes privy thercto; and therefore decreed an account af 


what ſhould be due for monies lent, and other real debts, and on payment the bonds to be deli- 
vered up. 2 Vern. 187. pl. 170. Mich. 2690. Matthew v. Hanbury & Ux' C: al'. 

= Vern. 24s. pl. 226, Mich. 1691. in the caſe of Bainham v. Manning, it is faid, that in the cafe 
ef Hanbury v. Matthew, the bond wes relieved againſt, becauſe the woman appcarcd to have been 
» common ſtrumpet, and by her inſinuations prevailed upon the ald man. 

2.302] a 

And tho? a 3 Bond was given to a houſekeeper far ſecret ſervice; and a 
bond given bill being brought to be relieved againſt it, was diſmiſſed. 
keeper for 2 Vern. 242. Mich. 1691. Bainham v. Manning. 

payment of 


an annuity be loſt, yet equity will decree the payment; for ſervice is a conſideration, and trrpis 
centractus ſball not be preſumed unleſs proved. Abr. Equ. Caſcs, 24. pl. 7. Hill. 2700. Ligut- 
boue v. Weedon. 


4. A. had ſeduced his wife's ſiſter, and had ſeveral children by 
her, and had given her ſome bonds for payment of money, and 
which were intended as a proviſion for her and the children. 
Ld. Somers decreed payment of principal and intereſt and good 
coſts by a ſhort day, or elſe the bill to be diſmiſſed with colts. 
Ch. Prec. 114. Trin. 1700. Spicer v. Hayward. | 


_ Thid. 434- 5. A. had unlawful familiarities with E. who before was a 


fays this de- modeſt woman, but ſeduced by him, and had a child by him. 
3 A. gave a bond to pay 20008. to E. within a year after his death. 
the Houſe Afterwards A. by deed poll reciting the bond agreed that the 2000!. 
- —_— in Sauld be laid out in an annuity for E. and the child for their lives. 
* =o EIW A. died. E. ſued A's adminiſtrator on the bond. The admi- 
Abr. Equ. niſtrator prayed relief againſt the bond as gained upon a wicked 
Cates, e. conſideration ; and E. (having been nonſuited at law by the only 
.. *** witneſs to the bond denying that he ſaw the bond ſealed 5 a 

| ; 5 vered, 
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livered, though his hand- writing was proved) brought her croſs- 
bill to be paid out of A's aſſets. The deed- poll was proved and 
read; Ld. C. King, in regard of the ſeducing an innocent wo- 
man, and likewiſe in reſpect of the innocent child, which was 
living at the time of the bond and covenant, though ſince dead, 
decreed the payment out of the aſſets, the caſe being to be taken 
as it was when the bond and covenant were given. 2 Wms's 
| Rep. 432. Hill. 1727. Annandale (Marchioneſs) v. Harris. 
6. 7 kept X. R. a miſtreſs, and cohabited with her upwards of 
2 years, in which time he had a child by her, and being about to 
marry another perſon he voluntarily entered into a bond of 20001. 
for payment of an annuity of Sol. a year for her and her child's 
maintenance. A. married, and died, leaving iſſue by his wife, 
who brought a bill to ſet aſide this bond. The Maſter of the Rolls 
decreed the annuity to be paid, but after all creditors even by 
ſimple contract, but gave no directions whether the real eſtate _ 
ſhould be chargeable with this annuity in caſe of a defect of per- | 303 1 
ſonal aſſets. Upon appeal to the Ld. Chancellor, he held, that 
though it is a voluntary bond, yet there being ns pretences of 
fraud, there is no reaſon to relieve againſt it, by that it ſhall be 
Poſi poned to debts upon fimple contract, though preferred to legacies. 
And decreed, that if the perſonal eſtate fall ſhort upon payment of 
the arrears, and growing payments by the plaintiff, the heir at law, 
and upon his ſecuring the annuity out of a ſufficient part when he 
comes of age, the detendant K. R. be reſtrained from proceeding 
upon this bond at law. Cafes in Equ. in Ld. Talbot's time, 153. 
Mich. 1735. Cray v. Rooke. | 


(F) Transferred, or a deſerve Security made good 
. ſubſltuting another in its room. 


T. HAVING iſſue a daughter and being ſeiſed of lands in Vent. 363. 
D. and 8. charges his lands in D. for payment of 3oool. op Fro wg 
portion to her, and after marries B. and ſettles part of the lands in caſe, S. C. ac- 
D. on his wife for her jointure, without taking any notice of the cordingly. 
zoool. ſettled on the daughter. Afterwards A. thinking the 
portion would take place of the jointure, and expreſſing his thoughts 2 
in his will, deviſes to his wife his land in S. in lieu of the lands in ' - 
D. and dies. The wife combines with the heir to joſtle out the 
daughter, and ſo refuſes the deviſe, and ſticks to her jointure. 
On a hill by the daughter, Ld. North decreed, that the daughter 
ſhould hold ſuch part of the lands in S. as ſhould be equal in value 
to ſuch of the lands in D. asgwere compriſed in the jointure, till 
her Zoool. be raiſed, Vern. 219. pl. 217. Hill. 1683. Reeve 
v. Reeve, mn | 
2. A man having debauched a young woman, and intending So where 
afterwards to put a trick upon her, ſettled an annuity upon her of 2 


3ol. per annum for life, out of an eſlate which he had nothing to de pered, and 


with ; yet the Court of Exchequer decreed him to make it good the young 
7 ON” 7 . gentlewos 
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man dying, out of an eſtate which he had of his own ; and this decree was 
her admi- afterwards affirmed on appeal to the Houſe of Lords. Cited in 


niſtrator 


brought s the caſe of the Marchionels of Annandale v. Harris. Trin. 1727. 
dill — and faid to have been adjudged about a year before. Abr. Equ. 
incumbet SE; Sa 
the tang Cales, 31. pl. 4.—87. S. C. cited in 8. C. 

which was charged with the annuity, it being granted for a term of years, and was relieved accord- 
ingly. Cited 2 Wms's Rep. 433+. Arg. in the caſe of the Marchioneſs of Annandale v. Harris. 
Hill. 2527. as the caſe of Ord v. Blacket, ———2 Wrms's Rep. 434. cites S. P. as decrecd in the 
Exchequer about two years before between Carew and Stafford. 


For more of Securities in general, fee Agreement, Fraud, 
Mortgages, Trult, Uſury, and other proper Titles. 
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[ 304 ] (A) Se Defendendo. 


At the cm- I. N the flatute of Glouceſter, 6 E. 1. cap. g. in caſe it be % 
rs _ found by the county that the perſon indictel for the death of 


ſtatute the 4 man aid in his defence, or by misfortune, then by the repert of 


kilkiog of a the juſtices + to the king, the king ſpall take him to his grace, || if tt 


man fc de- . 
fendendo P le aſe him. 
was puniſhable by death. 2 Inſt. g15. b . | 
This may be 2 ways, either when he is indicted of murder or homicide, and the jury find it ſe 
endo, or when he is ſpecially indifted, that he killed a man fe defendendo, whereunto (for 
ſafeguard of his goods) he may plead not guilty; and if he be found guilty fe defendendo he ſorfeits 
his goods, if not guilty, he ſaves them. 2 Init. 316. | 

If a man be indicted before the coroner of the death of a man ſc defendendo, and that he fled for 
the ſame, he ſhall forfeit hit goods, which ſavours of the common law. 2 loſt. 316. 

No man can be accefſary to one that kills another ſe deſerndendo. 2 Int. 316. 

If a man be indifted "4 killing of a man by miſadventure, or ſe defendendo, and is outlawed 
thereupon, he ſhall forfeit no lands, but goods and chattels only. 2 Inſt. 316. 

+ That is in the Court of Chancery, the pleas whereof be coram domino rege in cancellaria; and 
there the Lord Chancellor, upon the record certified him in the Chancery by force of a writ of 
certiorari, ſhall of courſe, by force of this act, grant him his pardon without ſpeaking hereof to the 
king, for that ſpeaking is intended judicially in court; and note this clauſe is general, and extends 
well to an appcal, as to an indiftment; and therefore if a man be appealed of murder, and it is 
found that he did it ſe defendendo, or by miſadventure, the king is to pardon it; for the offender 
cannot be put to death, which is the end of his ſuit, and an appeal lies not for ſuch a killing ; other- 


_ wiſe it is where the appellee is to have judgment of death, for there the king cannot pardon it. 


2 Inſt. 316. 

Thoſe ere but words of reverence to the king, for the ki; is obliged ex merito juſticiz to grant 
the pardon, albeit ſome opinion is to the contrary ; other iſe the Lord Chancelſor could not da 
it without warrant from the king. 2 Inſt, 317. : 


_—_ 2. A. purſued W. with a weapon, and flruck him, and the other 
— flruck him again, by which-he died, and he who killed him might 


ſee no reaſon have fled from him who aſſaulted him if he would z; and becauſe be 
why a per- | did 


Se Defendendo, 304 


did not do it put killed the other, therefore it was adjudged felony V, who 


without 


of death; and the juſtices ſaid he is bound to fly as faſt as he ae n 


can to ſave his life; quod nota. Br. Corone, pl. 124. cites 7s aſſaulted 
by another 


43 Afi. 31. | in any place 
whatſoever, in ſuch a manner as plainly i eus an intent to murder him, as by diſcharging a piſtol, 
or puſhing t him wich a drawn fwoid. &c. may net juſtify killing ſuch an aſſailant as much as if 
he had aitcmmpried to rob him; for 18 not he, who attempts to murder me, more injurious than he 
who bel attempts to rob me? And can it be more juſtifiable to fight for my goods than for my 
lite? And it is not only highly agreeable to reaſon, that a man in ſuch circumſtances may law= 
fully kill ang er, but it ſeems alſo to be confirmed by the general tenor of our law-huoks, which 
ſpeaking of homicide fe delendendo, ſuppoſe it done in fome quarrel or affray; from whence it 
ſeems reaſonable to con: lude, that where the law judges a man guilty of homicide ſe defendendo, 
there mu be ſome precedent quarrel in which both pa ties always are, or at leaſt may juſtly be 
ſuppole d to have been in ſome fault, fo that the neceſſity to wich a man is at length reduced to 
kill another is in ſome mcaſute preſumed to have been owing to himſelf ; for it cannot be 1magined, 
that the law, which 1s founded on the higheſt reaſon, will adjudge a man to forfeit all his goods, 
and put him to rhe neceſſity of purchaſing his pardon without ſome appearance of a fault. And 
though it may be ſaid, th t there is none in chance-medley, and yet that the party's goods are alſo 
forferted by that, he anſwers, that chance-medley may be intended to proceed from ſome negli- 
gence, or a: l-a!t wam of ſuſhcient caution in the party, who is ſo unfortunate as to commit it, fo 
that he does not ſeem to be altogether faultleſs. Befides. one of the reaſons given in our law-books 
| for which homicide fe defendendo forteits goods, is becauſe thereby a tru man is killed; but it 
ſeems abſurc, that he who apparently attempts to murder another, * which is the moſt heinous of 
all felonies, fhould be eft-cmed (uch, when thoſe who attempt other felonies, which ſeem to be 
much lets criminal, are allowed to be killed as downright villains, not deſerving the protection or 
regard of the jaw Hawk. Pl. C. 72. cap. a8. S. 24 

Howen „ perhaps in all hee caſes, there ought to be a diftinftion between an aſſault in the highs 
way and an aſſauſi in a town, for in the fi ſt caſe it is ſaid, that the perion aflaulied may juſtify 
Killing the c1/4er without giving back at all; but that in the ſecona caſe, he ought to retreat as far 
as he can M hout apparently hezaiding his life, in reſpect of the probability of getting aſſiſtance. 


Hawk. Pl. C. 73. cap. 28. S. 25. 
[ 395 ]* 


A man was indicted that he killed a man ſe defendendo, and J. A. was 
the Chancelior ſaid that he had granted to him chatter of grace, HOY 25 f 


and the ſerjeants ſaid that he need not; for the jujtices will not „ ,.y, fe dee 


arraign him where it appears in th: inſlict ment that it was ſe de- 1 
aud Fro- 


endende; but if the indi#tment be «/ felony without theſe words ſe 39 iro- 
defendendo, yet he ſhall be arraigned, and if it be faund {* de- fore whom 


endende upon the arraignment, ne ſhall be kept till he has pardon; the Weg. was 
to be, was 


bur by the juſtices of the bank where ſe defendendo appears in the 127 Wa 
indictment, yet the inqueſt (hail be aken to ſay if it was ſe de- . to 
fendendo or not, and if it be found ſe defendends, he ſhall loſe his have dife 
goods, but he ſhall have pardon te one way and the other. Br, ue 10 


Corone, pl. 138. cites 4 H. 7. 1. 2. ſeemed to 
| him that 


the ſtatute of Glouceſter [6 E. 1, cap. gi did not extend to this caſe, but where he is firſt indicted 
that he did the murder felonice, and the pecial matter is found by ver dict, there the king ſhall take 
him to his grace; but he was of opinion, that where the ſpecial matter is found by the indictment be 
hall never be charged to anſwer to the indictment, nor ſhall he for fen any goods. But aiterwards 
in Mich. term following he put the quettion to the judges at Weſtminſter. And the opinion of 
all the judges of England was, thii be ſhall be arraigned in this cale, and hl be put te ſue for bis 
charter of pardon, Whereupon Fruwike cauſed the indictment to be ſent in B. R. and there 
J. A. pleaded his charter, aud was bailed in the mean time. Keilw. 53. pl. 8. Trin. 19 H. 7. 
John Aprice's caſe. . | 

In caſe of fe defendendo the party Nin his goods, and he ſtands in need of a pardon, though it 
be of courſe. Per Scroggs Ch. J. 2 Show. 78. pl. 61, Trin. 31 Car. 2, B. R. in the caſe of 


Conkicld V. Limon. 


and S. P. 2 Inſt. 


316. And 
ited lays it 18a 
im, maxim of 


4. A man was arraigned unon indictment of murder, 


Pleaded not guilty; and it was found that the deceaſed afſau 
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305 Se Dekendendo. 


the com- . him, and that he killed bim in his defence, by which he had 
- nao MY charter of pardon, and went quiet; and fo it ſeems here. And 
of a man is ſo alſo it was faid anno 37 H. 8. in B. R. that he cannot ju/tify 
_ = 4 murder neither upon indictment nor upon appeal, nor he cannot 


zu law, that Plead that be did it in bis defence, but ſhall plead net guilty & 
the death of forma, and give bis in evidence, and if the jury find it he ſhall 


, « man ca%- quit in forma prædicta. Br. Coronæ, pl. 1. cites 26 H. 8. 5. 


wot be juſ- 
ned, though it be ſe defendendo, but he muſt plead not guilty, and the jury may find the truth 
of the fact. 2 Iaſt. 316. | 

And herein note a diverſity between an appeal of death, and an appeal of mayhem; for in appeal 
of mayhem, if the defendant plead not guilty, he cannot give in evidence that ii was fe defendendo, 
for that he ought to have pleaded it by way of jullification in bar of the action. 2 Inſt. 316. 
* There is allo another diver/ty betweeen an appeal of mayhem, or an action of treſpaſs for wound= 
Ing, or menace of liſe and member: aud an attion of treipals of affault and battery for a man in 
deience, or for the prefervation of bis pcſ/eyren of lands or goods; for in that caſe he may jultify an 
uflault and battery; but he cannot juitity cither maiming or wounding, or menace of life and 
member; and ſo note a diverſity between the defence of bis perſon, and the defence of his poy/e/ſior: 
or goods, 2 Ink. 316. 


®$.P. Per 5. An indictment, or a verdict that A. killed B. ſe defendendo 

2 is not good, but the “ ſpecial matter muſt be ſet don to the 

— 1 wot the Court may ad;udge it to be upon inevitabie ncceſſity. 

2 laſt. 318. 

4 1 6. Homicide fe defendendo ſeems to be where one, who hes no 
other poſſible means of preſerving his life from one who combats 
with him on a ſudden quarrel, or of defending his perſon from 
one who attempts to beat him (eſpecially if ſuch attempt be made 
upon him in his own houſe) kills the perſon by whom he is 


reduced to ſuch an inevitable neceſſity : and not only he, who on 


an aſſault retreats to a wall, or ſome ſuch ſtreight, beyond which | 


he can go no farther, before he kills the other, is adjudged by the 

law to act upon unavoidable neceſſity, but alſo he, who being 

1 306 ] affaulted in ſuch a manner, and in ſuch a place, that he cannot 
" go back without manifejily endangering bis life, kills the other 
without retreating at all. And notwithſtanding, a perſon who 

retreats from an aſſault to the wall, gives the other wounds in his 

retreat, yet if he give him no mortal one till he get thither, and 

then kills him he is guilty of homicide fe defendendo only. And 

an officer who kills one that reſiſts him in the execution of his 


office, and even a private perſon, that kills one who felomouſly 


aſſaults him in the highway, may juſtify the fact without giving 
back at all. a, to ſome good opinions, even he who gives 
another the blow on a ſudden quarrel, if he afterwards does 


what he can do to avoid killing him, is not guilty of felony; yet 


ſuch a perſon ſeems to be too much favoured by this opinion, in- 
aſmuch as the neceſſity to which he is at laſt reduced, was at the 
firſt ſo much owing to his own fault; and it is now agreed, that 
if a man tri tes another upon malic prepenſe, and then flies to the 
wall, and there kills him in his own defence, he is guilty of 
murder. Hawk. Pl. C. 74, 75- cap. 29. S. 13. &c. 


For more of Seiſin in general, ſee Murder, Neceſlity, 
and other proper Tiles, 


Scilin, 


n. 


= YES um c ((c 


(A) Aſſiſe. Seifin. Rent. What ſhall be good —— 
Seiſin to have Aſliſe. 1 


Ti T* a man purchaſes a rent, and the tenant attorns, yet this The pur. 


ſhall not make any ſeifin to have an afſiſe, 49 Aſſ. 6.] _ 
ſeiſed of the rent itſelf to have an aſſiſe. Br. Aſſiſe, pl. 461. cites g E. g. and Fitzh. Af. 444.— 


S. P. Br. Seifin, pl. 49. cites 3 E. 3. Itin. North, Per Scioope. 


[2. If a rent deſcends to a man and the tenant attorns to him, 
yet this ſhall not make any ſeiſin to have an aſſiſe. 49 All. 6, 


49 E. 3. 15. b.] | ; 

[3. If the tenant attorns to the grantee of a rent by a penny, this Iſ the te- 
ſhall not make a ſeiſin to have aſſiſe. Litt. 127. b. Contra 22 7” — 
All. 66.] to the 

grantee, or 
afterwards, will give a penny or a halfpenny to the grantee in name of ſej/in of rent, then if after at 
the next day of paymeut the rent be denied him he ſhall have an aſſiſe of novel diſſeiſin. Litt. 
S. 236, d 
So ir is if a man grants by his deed a yearly rent, iſſuing out of bis land to another, &c. if the 
grantor then or after pay to the grantee a penny or a halfpenny, in the name of ſeiſin of the rent, 
then if after the next day of payment the rent be denied, the grantee may have an aſliſe, or elſe 
not, &c, Litt. S. 236. | 


[4. If the tenant attorns to the lord, and gives him @ penny as If I hold 
parcel of the rent, this ſhall make an actual ſeiſin whereupon to by fealty, 


4 205. rent 
have it . Litt. 1 27. b.] J and a hawk 
L of you, and 

you grant over my ſervices, and I pay a penny in name of attornment, this does not give poſſeſſion 
to bring afliſe, but cauſes the ſervices to paſs. Per Frowicke Ch. J. Kelw. 73. b. pl. 18 
Mich. 21 H. . g ; - 

* And if the penny be paid in name of ſefin of the rent of 205. and not of the haxwk, this gives 
ſeiſin of the rent only and not of the hawk ; but if in name of ſeiſin of all the ſervices, then it 
ferves for all of what nature ſoever. Per Frowicke, Ch. I. Kelw. 73: b. 

A ſeiſin of parcel is a ſufficient ſeiſin in law to have an atliſe of the whole. Co. Litt. r59. 
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15 So if he gives to him an halfþenny or farthing, by way of And yet it 
ſeiſin of the rent, this ſhall make good ſeiſin to have aſſiſe. ett of 


- | the rent, 
Litt. 1 27. b.] nor ſhall be 
; | abated out 
of it, it being given before the day whereon the rent is due. Co. Litt. 159. b. g15. a———l is 
to be obſerved, that payment of any money in the name of ſci/in of the rent, before any rent becomes 
due, is a good ſeiſin oe rent to have an aſſiſe when it is due, and that which is given in the name 
of ſeiſin of the rent worketh his effect to give ſeiſin, and yet it no part of the rent, nor ſhall be 
abated out of the rent. Co. Litt. 161. b. a | 
| [. [Se 


Seiſin. 


. [6. [Se] if the tenant attorns to the lord, and pays to him an 
Eitt. 315. 3. c or cow in the name of ſeiſin of rent, this is ſufficient ſeiſin to 


of a borſe » ts ” | . 
y- or a kxife, or other valuable thing. But upon grant, if the tenant attorns of the 
rent by an ox or @ branch, this is no ſciſin to have aſſiſe. Br, Seiſin, pl. 7. cites 49 E. g. 14. 


Br. Aſſiſe, 7. So if a man recovers & rent-ſervice, and the ſheriff puts him 
_—— in ſeiſin by an ox, in lieu of execution ; this is good ſeiſin to have 
Fazh. AT. 49 Aſſ. 6. 49 E. 3. 15. b. By Perſey.] 


Where a man recovers rent or common, and is put in poſſeſſion by the fheriff, and is at another time 
bifurbed, he ſhall have aſſiſe or rediſſeiſin upon the firſt ſeilin delivered by the ſheriff; for the law 
hudges bim in poſſeſſion; per Thorp, quod non negatur; therefore quæte. Br. Seihn, pl. 5. 
cates 45 E. 3. 25. 
Upon recovery of rent, ſeiſin by diſtreſs, or the like, in lieu of the rent, ſuffices to have afliſe of 
the tent. Br. Seiln, pl. 40. cites 3 E. 3. Itin. North, Per Scroope. 


If one re- N (8. Se it is, if he puts him in ſeiſin by a branch or turf of the 
evers, an 
Cor &p land. 49 Aſſ. 6. 49 E. 3. 15. b. By Perſey.] 
clad in a moiety by the ſheriff, and be againſt whom the recovery was, wi! not go out, vet that 
is a ſufficient ſeiſin to have an aihſe. Kugh. of Court Leets, 124. Tit, Sciſin of Aſſiſe, cites 
2 Ed. 2. Tit. Execution, 19. . 
If a feme recovers dower of rent, the ſheriff may put her in ſeiſin by graſs or g/cbe, or by Beaſts 
of the tenant; but it is not lawful for the demandant to chaſe thoſe beaſts, but to take ſeiſin by 
them; per Finch, And ſo ſee that this is a good ſeiſin upon a recovery. Br. Seiſin, pl. g. cites 
E. 3. 22. But it is ſaid elſewhere, that contra it is of 4 grant of rent; tor there ſciſin ſhall 
be &y a thing of the ſame nature. Br. Seiſin, pl. 3. : 
Serfin to maintain an aſſiſe for rent, ought not to be of a contrary nature to the thing of which 
Seifen is intended to be given, but in one caſe only, and that is where the ſherift gives icifin of the 


zent by a twig or a clod of earth, and this is iz caſe of necgfhtty; for the ſherift cannot take the 


money out of the tenant's purſe, and deliver ſeiſin ot that, 2 Brownl. 237. Per Williams J. 
in caſe of Earl of Rutland v. Shrewſbury,———S, P. Br. Seiſin, pl. 3. 


Br. Seiſim, [o. If a man grants to another 4 ſeveral rents, and the tenant 
27-5 of the land attorns to the grantee, by a penny or halfpenny, in name 


1 of ſeiſin; this ſhall make an actual ſeiſin to have aſſiſe for all the 


quod non rents, * 22 Aſſ. 66. Per Thorp. But there it is, that he 

u gives it in name of attornment, which cannot make an actual ſeiſin; 

ſeifin is re- but if it be good ſeiſin, it is ſeiſin for all, which admits this caſe, 
inte to Co. 4. Bevil, 9. a 


ve an 


alliſe, 4 Rep. g. in Bevill's caſe. Co. Litt. S. 235. 160. 


S. P. And [ 10. If a man recovers a rent, and the 6 5 upon a writ of 
ſo of cem- execution, puts him in ſeiſin by parol upon the land; this is good 


Ee: Bon ſeifin to have an affiſe. 22 Aff. 84. Per Thorpe. ] 
like; Brook | i r1 
— Br, Seiſin, pl. 36. cites 8. C. 


o8 * | 11. If a man diſtrains for à rent-ſech, this does not make any 
Lat 2 of the rent to have an aſſiſe. 26 Aſſ. 36. adjudged, ] 
and afterwards the rent not being tendered to him, he comes to the land after the ay of payment 
and there demands the rent, though it be in the abſence of the tenant of the lard, ct none 
ready there to pay, it is a denier in law whereupon to have affiſe, inaſmach 3» 1 nenelty will 
follow upon it, but only to have remedy to recover his rent, with damages and Cuiis, Kelolved. 
7 Rep. 28. b. 29. a. Hul. 43 Eliz, C. B. Maund's caſe. 6 | if 


. J% 4 


. FS) LE)! 1 a 


as Pry 
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| 17 5 ial recovers rent in 4076, ind after diftrains, and reſcou: is made, he ſhall have rediſſeiſin 
without other title; per Knivet. Quzre; for it ſeems that this is no ſeiſin, ſo that he may be re- 
diſſriſcd. Br. Seiſin, pl. 28. cites 40 Af. 23. | 


12. A man entered into the land of R. S. and infeaffed his own Kitch. of _ 
daughter, and delivered ſeiſin to 8 90 R. S. — — the de- 2 
livery, and becauſe he could not enter by the door he entered by the Seilin of 
window, and when part of his body was in the houſe, and the other Aſlile, cites 
out, he was drawn back, and brought affiſe, and recovered. And Is 
1 ſez good entry and good ſeiſin. Br. Seiſin, pl. 20. cites _ 

Aff. 25. ; ſe. 

13. A teme leaſed for life rendering rent, and granted the reverſion 
and rent to M. in fee, the tenant attorned and died, and A. entered 
aud infeaffed T. who diſturbed MA. that ſhe could not enter by 
reaſon of the debate which he made, ſo that M. could not take 


any rent of any of the farmers; and MA. brought aſſiſe againſt T. 
and recovered, quod mirum ! for it is no ſeiſin unleis MA. dunſt not 


center. Br. Seiſin, pl. 22. cites 14 Af. 12. 


14. If a man „idF rent grants it upon condition, and the con- But if lord 
4 ſeiſed of rent g p , peer Goo 


dition is afterwards broke, and the grantor diſtrains, and reſcous is by nh 
made, he ſnall have aſſiſe by the ſeiſin had before the grant. Br. and rent be, 
Seiſin, pl. 38. cites 15 E. 3. and Fitzh. Aſſiſe. and the 


lord is in 


ſeiſin of his rent, and grants his ſcigniory to another, and ta his heirs ap condition, the tenant 
attorus, and pays his rent to the grantee, the condition is broken, the lord diſtrains for his rent, 
and reſcous is made; he (hall be in of his former eitate, and yet the former ſeſſin ſhall not enable 
him to have an aſſiſe without a new feilin. Co. Litt. 202, b. 


I 5. In aſſiſe it was adjudged, that if a man who has title of entry Kitch, of 
comes, and put his foot in, and is ouſted; this is good ſeſin to re- Oo 


cover by aſſiſe. Br. Seiſin, pl. 52. cites 22 E. 3. 15. Tit. Seiſm 
| | of Aſliſe, cites S. C. 


16. If rent is iſſuing out of a parſanage, and the parſon goes be- So if * bai. 
hand ſea, and his procurator 4 the rent; this is good ſeiſin to have e 
alliſe. Br. Seiſin, pl. 47. cites 33 E. 3. and Fitzh. Verdict, 47. ment of 


rent due. 


Br. Seiſin, pl. 47. cites 33 E. 3- and Fitzh. Verdict. 47. Contra if they pay rent which fs 
not iſſuing out of the 88 or majtoar. Br. Seiſin, pl. 47. cites 33 E. g. aud Fitzh. Verdict, 47 


* Payment by bailiff is ſuthcient ſeiſin, wnleſs it work a ſpecial prejudice to his lord; but in ty 
bale the bailiff muft have bis malter's command. 6 Rep. 59. a. in Brediman's caſe. | 


17. Land deſcended to two parceners by 2 venters, the one dies 
before entry, the other ſhall have mortdanceſtor as heir of his 
father of the whole, inaſmuch as the other was never ſeiſed. Br. 


Seiſin, pl. 42. cites 34 Aſl. 10. 


18. If one puts in his beaſts to uſe my common by commandment; 
this is a ſufficient ſeiſin for me to have an affiſe. Kitch. of 
c_ Lang 122. Tit. Seiſin of Aſſiſe, cites 45 E. 3. fol. 25. 
22 All. 84. | ; £4: ; 
19. In affiſe it was held by Parle, that if rent iſſues out of cer- 
tain land which is ** in a park of ancient time, ſo that none 
can come to diſtrain, becauſe the gate is always locked, that of 
this incloſure aſſiſe does not lie, becauſe it is not incloſed for this 
Purpoſe, and alſo is made of ancient time, ſo that the maker is 

Vor. XIX, OE = dead; 
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dead; therefore quzre where a man at this day keeps ſuch land 
anciently incloſed, and the rent is demanded, if he ſhall not be a 
diſſeiſor as well by the keeping it incloſed, as if he himſelf had in- 
cloſed. it. Br. Seiſin, pl. 6. cites 49 E. 3. 15. 

[ 309 1 : 20. He who is an officer, as a clerk of the crown in chancery 


grant of the king, and writes a writ, and takes the fee, it is ſuffi- 


cient ſeiſin; quod nota. Br. Aſſiſe, pl. 95. cites 9 E. 4. 6. Per 
Tot. Cur. | 
21. In replevin it was held by all the juſtices, that /c://n of more 
fervice than the tenant ought to pay ſhall not bind the tenant in aſſiſe 
of rent, ceſſavit, or in writ of reſcous ; for there the tenure ſhall 
be tried, and not the ſeiſin. Contra it ſeems in avowry; for there 
the ſeiſin ſhall be anſwered. Br. Seiſin, pl. 31. cites 12 E. 4. 7. 
S. P. Br. 22. A. makes a gift in tail to B. rendering the firſt year a roſe, 
2 ys and the /econd year a rent : the poſſeſſion of the roſe the firſt year is 
- ith good poſſeſſion of the rent when it ſhall be due in the ſecond vear, 


= 5 12d. becauſe the ſeigniory is a thing intire. Arg. Kelw 163. M. 3 

or the 3 

firſt ycars H. 8. 

and gl. after. Per Altham J. Lane 115 cites 22 Al. 52, — S. P. 4 Rep. 49. b. in Ognell's 

caſe cues 22 Aﬀ, 52. pl. 34.— 855 of a leaſe for life, or gift in tail, rendering the firſt year 4 
rter of corn and after gl. per ann. Seiſin of the corn is ſeiſin of the rent, whereot he may bave 


3 for all is not but one reſervation, 4 Rep. g. in Bevill's caſe. 


« * 


23. Attornment, i. e. agreement to the grant, is no ſeiſin of the 


rent. Co. Litt. 159. b. 
24. The grant and del:very of the deed is no ſeiſin of the rent; 


and a ſeiſin in law, which the grantee has by the grant, is not ſuf- 


ficient to maintain an aſſiſe, or any other real action: but there 


muſt be an actual ſeiſin. Co. Litt. 160. 

25. If rent-ſervice afterwards becomes rent-ſcck, ſeiſin of the rent- 
ſervice will ſerve for the rent which is now rent-ſeck. Jo. 237. 
Falkner v, Bellingham. 


(B) What ſhall be good Seiſin. In what Caſes 
Seifin of Part ſhall be Sei of all | 70 have Afſiſe. 


Lr. Br: [1-QEISIN of part of the vent is good ſeiſin of all to have an 
er x aſſiſe. 29 Aſſ. 59. adjudged. * 12 E. 4. 7. b. by all 
E. 5. & the juſtices. Co. 4. Bevil. .] | 


Fitzh. af- ; | E Os 
ge.. P. Br. Seiſin, pl. 17. cites 8 AT. 4.——S. P. Kitch. of Court Leets, 123. tit. Seiſin of 


Aſliſe, cites 8. Atl. 4. Br. Aſſiſe, pl. 425. S. P. cites 8 E. 3. 12. & Fitzh. Aſſ. 141.—4 


teaſe is made for life, reſerving 4 marks rent, aud the leſſor is ſciſed of 205. thereof and takes dif. 


treis for the remainder, and reſcous is made; and though but 20s. be received, yet that is a ſuſ· 
gcient ſeiſin to have aſſiſe of all. Kitch. of Court Leets 123. tit. ſeiſin of aſſiſe, cites 8 Edw. + 
fol. 12. tit. 14t- SAT 4. 8 E. 4. 2. 12 E. 4. 2. ; 
If a man grants his ſeigniory to J. S. and the tenant attorns before any day of . by 1d. in 
name of All Rents and Services, it was ſaid, that by this ſeiſin ſheil have aſſiſe; but Heydon 
contra, and that the ſeiſin of 1d. is not ſeiſin of all the rent; but Brooke ſays quære inde. For 
a pen recovery of rent, if the plaintiff be put in ſeiſin by a clod or twig, and reſcous is made, he ſhall 
Have aſſiſe without other ſeiſin. Br. Seiſin, pl. go. cites 3 E. 4. 2. | 
Seiſin of part is ſeiſin of all the rent of one and the ſame nature. Per Kingſmill, J. Kelw. 73.— 
Per Frowicke Kelw. 53. b.——But not unleſs it be paid in the name of ſeiſin of all. If I have 
ancicat docd of 20s. rent, and I have deer ont of ef das of 10s. part of the 208, time on of mind, 


quod nota. Br. Seiſin, pl. 17. cites 8 Aff 4. 


Aſſ. 16, by Several, 
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and of the other 10s. I have been . in poſſeſſion, In this caſe I may avow for 10s. and for 
the other 10s. I am put to my writ of cuſtoms and ſervices; Per Frowicke Ch, J. cites it as ad- 
judged. Kelw. 73. a. b. | 

® Br. Seiſin, pl. g1. cites S. C. 


2. If a man holds by fealty and rent, a ſeiſin of fealty.is not ſuffi- 5 8 
er Haſty of the rent to have * aſſiſe. 49 All. 6. 49 E. 3. 15. b. _ 2 1 


; ; | Fugh: Alle 

432. But Brooke ſays it ſeems contrary for avowry. ————Seciſin of fealty is not ſufficient 
ſeiſin to have an aſliſe of rent, but it is a ſufficient ſeiſin to make avowry for all, that is, as well for 
the rent as for ®the tealty Kitch. of Court Leets. 12. tit. Seiſin of Aſſiſe. cites 44 E. g. fol. 11. 
by Thorp, 3 Ed. 3. tit. 40. 3 Ed g. Itin. Norfolk. 20 H. 3. tit. 433. 49 E. 3. 15- & 45 Ed. 3. 28. 

| L370] 
3. Seiſin of fealiy is not ſufficient ſeiſin to have an aſſiſe of rent; 
but ſeiſin of Zap is ſeiſin of homage, Kitch. of Court Leets. 

123. tit. Seiſin of Aff, cites 21 Edw. 3. fol 52. Nat. Brev. fol. 
109. 5 Edw. 2. Avowry. 209. 

4. In affiſe it was found, that A. died ſeiſed of one acre in D. and 
F another acre there jointly ſeiſed with his feme who ſurvived, and the 
heir enters into the acre, of which the fon r died ſole ſeiſed, in name of 
all the tenements in D. of which his father died ſeiſed ; and per judicium 
this does not give him ſeiſin in the acre of the mother, becauſe he 
did not enter into. it, and the entry into the other acre in form as 
above ſhall ſerve only for thoſe parcels into which he had right of 
entry; quod nota, Br. Seifin. pl. 27. cites 39 Afſ7 16. 

5. Seilin of parcel of any ſervice is actual ſeiſin of the whole ſer- 
vice to have aſſiſe. 4 Rep. 9. a. in Bevil's caſe, | 


(C) In what Caſes Sein of one ſhall be Sejfin of — > 
—— 


another to have Aſſiſe. 


Ir. IF a prior be ſeiſed of a rent and dies, and the fucceſſor diſ- Br. Seifin, 
trains, and reſcous is made, he * have an aſſiſe; for Pl. 7: — 


k. . p 5 S. C 
the ſeiſin of the predeceſſor is good ſeiſin for him. 49 Aff. 5. rief and bir 
* 49 E. 3. 14 b. Adjudged. Dubitatur 29 Af, 59. pres 

| | ad been 
feiſed of a r pars of time, &c. and the prior deftrained where he ought not to deffrain, and reſcous 
was made, and he died, and his ſucceſſor demanded the rent, which was denied, and he brought af- 
fiſe, and took nothing by his writ, becauſe the predeceſſor was not ſeiſed; but if the — had 
been ſeiſed, and the difſeifin bad been in time of the 3 he ſhould have had aſſiſe though he 
wa 2 ſeiſed, and this upon the /e//in of bis laſt predeceſſor. Br. Aſſiſe, pl. 267. cites 26 
AY. 36. | | 


2, A feme was ſeiſed, and took baron, and they diftrained for the rent, Br: Aſſe, 
and re/cous was made, and they brought aſſiſe of the & rent, and well, f C. P. 


though the baron was never ſeiſed thereof: for /ei/in of the feme Br. Seiũn, 


ſhall ſerve the baron, ſo that both upon ſuch ſeiſin ſhall have aſſiſe; - ot 2 


fl. 3. 
3. If a man has rent right, there by whoſoever hands he ſhall 9. 


get ſeiſin of is, if it be by ſuch hands again/t whom præcipe quod reddat (xetorne:) 


ler, this is good ſeiſin to have aſſiſe. Br. Seiſin, pl, 19. cites 8 
And _— 


310 Seiſin. 


14 „imm 4. Aud by ſome, ſeiſin had by the hands of a * termor or guardian 
i S io w. ſuffices to a purchaſor of a rent; quere inde. Br. Seiſin, pl. 19. 


B. for years, Cites 8 Afl. 16. | 
anc © ; 6 
+4 Ice is diſturbed . feifin of it, the leſſot hall have aſſiſe of this ſeiſin of the termor; per Seton 
k aud Mowbray, Br. Seihn, pl. 36. cites 22 A 84. 
N And if a man leaſes land for years, and dies, and the ter mor is cuſted, the heir ſhall have aſſiſe 
dy ſenhn of the termor. Br. Seiſin, pl. g6. cites 22 Alf. 84 —8. P. for the profits taken by the 
tet mo is ſeiſin of the heir. Br. Aſſiſe, pl. 31. cites 45 E. 3. 23. | 
So if the reverſion of tenant for term 2 years be granted o me by fine, and the termor 7s ouftcd 
I my have aſſile before attornment; per Perle, quod non ncgatur. Br. Aſſiſe, pl. 35. cites 48 F. 
8. 16. | 


5. In aſſiſe of rent by an infant it was found, that the father of the 
infant leaſed the land to the tenant for term of his life, rendering the 
rent, and died, and the lord entered into the land claiming it for the heir 
in ward, and took the profits the day of the writ purchaſed ; and there- 

[ 311 J fore it was awarded, that the infant plaintiff was tenant of the 
i 3 | franktenement by the entry of the lord, by which he took nothing 
14 by his writ; quod mirum, that the lord by wrong may make the 


eſpecially againſt an infant; therefore quære. Br. Aſſiſe, pl. 164. 

Lites 11 All, 6. | 
6. In aſſiſe it was found, that A. was ſciſed of 1 36. rent-/eck, and 

had iſſue A. & B. and A. had iſſue F. S. and died, and after M. died, 

and B. taal the ward of J. S. becauſe ſhe was within age, and re- 
cerved the rent all to his own uſe, and nothing to the uſe 2 S. and was 

afterwards deforced of the rent, and brought afliſe. e defendant 
id, that B. had nothing unleſs in common with J. S. not named 
&c. and if, & c. And becauſe the ſeiſin of one is the ſeiſin of both, 
notwithſtanding the matter above, therefore by award the writ was 

7 abated; quod nota. Br. Seiſin, pl. 26. cites 36 Aſſ. 1. | 
S. P. F. 7. Where the * e for years, or the tenant by elegit, + tenant by 
4574 flatute merchant, ſtatute flaple &c. are ouſted, the leſſor, conuſor, 
A N. B. or he in reverſion of the franktenement ſhall have aſſiſe but ſhall 


a79-(F) not recover damages. Br. Seiſin, pl. 18. | 
8. Seiſin of the rent , the father ſhall not be ſufficient ſeiſin for 
the ſon to have aſſiſe of rent if reſcous be made to him of the rent; 
becauſe the father has the rent in his own right, and the ſon ſhall 
have the ſame in his own right, and then he ought to have a new 


ſeiſin. F. N. B. 179. (C) 


(C. 2) Seiſin of one Thing where Seiſin of another, 


1. MAN gave in tail, reſerving rent, and had iſſue baftard 
A eigne and mulier puijnc, and died; the be/iard got /ei/im if 
the rent reſerved, and died theregf ſeiſed, the mulier has by this loſt 
| : the reverſion. Quæœre inde; for ſeiſin of the rent is not ſeiſin of 
| | the reverſion, by ſome elſewhere. Br. Seiſin, pl. 43. cites 14 E. 
2. & Fitzh. Baſtardy 26. : 
q Sciin, 2. By ſeiſin of faaliy upon a grant of ſeignory aſſiſe does not lie 
+ 40+ Gite® of the rent; for it is no ſeiſin: But avowry lies; ſor it is good at- 


* - torament, Br, Seiſin, pl. 7. cites 49 E. 3. 14. 


1 
— 1 


3.1 


heir to be tenant of the franktenement in ſpite of his teeth, and 


"0 


2. 
feverſ; 


tion, which is ſciſin in fact. Br. Seiſin, pl. 20. cites 38 E. 3. 4, 


Seiſin. | 212 


3. It was held by the juſtices of both benches, that where a 80 it was 


agreed for 


man holds by rent and ſervice of chivalry, and the lord and his anceſ- 1% in C. B. 
tors have been always /ci/ed of the rent, but not of the homage, eſcuage, that if the 


nor of the ward, yet if ward falls he ſhall have the ward of the heir; lord had nor 
been ſeiſed 


for the ſeiſin of the rent ſuffices to be ſeiſed of the tenure as to this ||, N 


purpoſe. But otherwiſe it ſeems to make avowry. Br. N. C. pl; within time 
. of memory 


430. cites 6 E. 6. | n but had been 


ſeiſed of the rent, this is ſufficient to have writ of ward, and to count that he died in his ho- 
mage; for there is ſeiſin of ſomething, though it be not of the whole ſervices: and for this cauſe, 
ene inaſmuch as the ſeifin is not traverſable, but the tenure; therefore the action hes without 


ſeiſin of the homage. Br. N. C. pl. 425. cites 7 E. 6.— Jenk. 205. pl. 34. cites S. C. 


4. Lord and tenant by /ervice 10 fay yearly ſuch a quantity of ſalt, 


but fince 10 H. 7. money hid been always paid inſtead of ſalt. Man- 


wood took a difference, that if the ſum had varied every year ac- 
cording to the price of tne ſalt, then the payment of the money had 
been a ſufficient ſeiſin of the ſalt; but if the payment was of a ſum 
certain for the ſalt, then it is otherwiſe z quod fuit conceſſum : per 
Curiam. Le. 226. pl. 356. 20 Eliz. C. B. Annon, 


(D) Seiſin Actual. What At in Law will male [ 312 1 
Actual Seiſin. 


(1. J F a return irreplegiable be adjudoed to the avowant upon the mat- 
ter; this will make a good ſeiſin to him, (It ſeems it is 
intended actual.) 2 H. 4. ſe, | es 
2. If a return be awarded for cauſe of rent arrear, this ſhall not be 
2 "ag whereupon to have aſſiſe without other ſeiſin. 21 
TS 
3. Admiſſion and inſtitution of a clerk is no ſeiſin for the patron to 
have writ of right of advowſon ; for there he ſhall allege eſplees, as 
m groſſis decimis, minutis decimis, &c. which cannot be without mauc- 


Per Thorp. | 

4. If my father dies ſciſed, and none enters, there is ſeiſin in law in 
me, and przcipe quod reddat may be well brought againſt me; per 
Yelverton quod concordat. Nat. Brev. tit. Dote unde nihil habet, 
but by him if one abates tne writ ſhall be brought againſt him; for 
there is tenant of the franktenement in fact by this. Br. Seiſin, 
pl. 13. cites 21 H, 6. 8, = 


(E) What Ad of the Tenant will be a Seiſin 
actual in Law. 


Cr. W the tenant attorns yet this does not make an actual ſeiſin Co. Litt; 
of jervices. 49 E. 3. 15. b. | 159 b. 
2. ling of common by tenants at will is ſufficient ſeiſin for him in 
reverſion to have affize of common, if he or his tenant at will be 
Aaz diſturbed. 


312 Seilin. 
diſturbed· Kitch. of Court Leets 123, 124. tit. Seiſin in Aſſize cites 
22 aſſize accordingly. Fitzh. fol 120. | 


Sce Avow- E. 2) Actual Seiſin. Necęſſary in what Caſes. 


1. F things tranſitory the law adjudges paſſeſſn without ſeiſin 
E as of the body of award. Br. Hariots, pl. 9. cites 13 
. 3. | 


2. Seifin in law is ſufficient for the making avowry ; but as to 
the bringing aſſize, it is neceſſary that there be an actual ſeiſin; /o 
likewiſe 10 have @ writ of right of the land, there muſt be actual ſeiſin. 

Rep. 9. a. in Bevil's caſe, cites 35 E. 3. Tit. Droit 30. and 

: itt. lib. 3. cap. releaſes 112. | 

3. Lands deſcended to A.—F. S. entered, and A. claimed by parol in 
the will where the lands lay, and durſt not enter for doubt of death, but 
brought aſſiſe; and this claim adjudged good ſeiſin. Br. Seiſin, 

pl. 37. cites 38 Aſſ. 23. 
4. Aſſiſe is not maintainable againſt him which has but a free- 
| hold in law ; for of that ſeiſin an aſſiſe does not lie, and yet of that 
£ 1 3133 ſeiſin a wife ſhall be endowed. Kitch. of Court Leets 122. Tit. 


| Seiſin of Aſſiſe, cites Litt. fol. 1 52. 


(r) By what Thing it may be given. 


Kelw. 3. b. Lr. FF the tenant attorns, and pays to the lord ar ar or cow (in 


I. 6.—See name of ſeiſin of the rent) this is a ſufficient actual ſeiſin of 
(4) pl 6. the rent. 7 K. 15. b.] 8 
22 pl. T[2. So if upon 4 recovery of a rent, the ſheriff puts him in ſciſin by 
Q ex; this is ſufficient actual ſeiſin. 49 E. 3 15. b.] 


e of dans branch upon the land in lieu of execution; this is ſufficient actual ſeiſin. 


wery of rent 

pu_ 4 E. 3. 15. b.] 

mandant in ſeiſin of it by the goods and chaitles of the tenant, as oxen, &c. But he may put him in 
ſeifin by a * clad of the land charged, or a branch, or graſs growing upon the land charged; per 


Laken, quod Moile conccflit. Note the Diverſity. Br. Sciſin, pl. 15. cites 37 H. 6 38. 

9 8. Po-. by delivery of any goods which are p, the land of any man upon 1ecovcry, though 
It be of a thing which 7s not of che pat rat land. Br. Seiſin, pl. 14. cites 37 H. 6. 33 — 
But otherwiſe it is, as is ſaid elſewhere, of grant of rent; for there the ſeiſin is not good, unleſs it 
be of a thing of the natnre of the rent, or parcel of it. But it is good upon recovery ; for the ſhe- 
riff cannot do otherwiſe; for he cannot take the money of the tenant out of his purſe to put the 


party in poſſeſſion, Ibid, cites 37 H. 6. 33. and 39 H. 6. 26. 


4. The delivery of a Piece in name of attornment is no ſeiſin. Br. 
Aſſiſe, pl. 207. cites 16 Aff. 15. | gs 
5. Writ of entry of rent; the demandant recovered againſt a per- 
wour of the rent, and ſued habere facias ſeiſinam, by ps e ſerif 

him in poſſeſſion by payment of 2d. of the money of the tertenant, wh 

— no Fat . 4 good ſeiſin o have aſſiſe, if 

reſcous be made after. Br. Seiſin, pl. 14. cites 37 H. 6. 33. 

6. Incroachment of a thing 4 anther nature does not give ſeiſin to 


2 lord of this thing, Per Frowike Ch. J. Kelw. 1 6) The 


The ſheriff [3- [$9] if the ſheriff puts the recover or of a rent in ſeiſin by a | 


py wv TA 7 


ale againſt the 


Seiſin. 313 


(G) The Seiſin of whom, [Or by whom,] will ſerve 
for others. Corporation. [Or others.] 


f1. 'E HE ſeiſin of a rent-ſervice or ſeck by a prior, is ſufficient for So the war- 
the ſucceſſor to have aſſiſe without ſeiſin, by himſelf, if the u. 3 7 
houſe has not been put out of poſſeſſion, becauſe the houſe is al- gall have an 
ways ſeiſed. 49 E. 3. 14. b. adjudged. 26 Aff. 35. by Wilby, aſſiſe of 
But quære. 34 H. 6. 46. Curia. ] api ang 


ecſſor was ſeiſed, and not himſclf; for the ſeijin of the predeceſſor is the ſeiſin of the houſe. Kitch. 
of Court Leets 122, Tit, Seiſin of Afiſe, cites 25 Ed. 3. Tit. 39. accordingly of an abbot or prior. 
Fitz, fol. 179. c. and 8 Afl. 16. 


[2. A ſeifin of a rent by a chaplain of a chantery, is ſufficient ſeiſin 5 Aſſiſe, 
for his ſucceſſor to have aſſiſe. 34 Aſl. 3. ] P . 335: Cites 


F Kitch. of Courts Leets 322. Tit. Scifin in 
Aſſiſe, cites S. C. 


_ [By whom. Others than Corporation.] 13141 


[3- Seiſin of /ervices by the hands of a * di/Jeior, or [ one] who has * S. P. Br. 
H defeaſible rite, is ſufficient to bind him who has right, if it be Jew Pl. 


without covin. Co. 6. Brediman 57. b.] | Aff. 16— 
| S. P, per 


Culpeper, if it be of ſuch ſervices which the lord of right ought to have. Br. Seiſin, pl. 8. cites 12 


4. ©. 3 
+ S. P. As where there is ld and tenant, and the tenant within age infeoffs R. N. by whoſe 


hands the lord gets ſeifin of the rent; this was adjudged a good ſeiſin, though the infant re-enters. 
Br. Seifin, pl. 29. cites 8 All. 16. - | 
But ſeiſin by wrong upon an unlawful patent, was thought by the judges to be of no force. 


Arg. Noy. 176. cites 13 H. 4. 15. 
[4. If the tenant makes feoffment, yet if he after gives ſciſin of the ſer- Ihis. cows 


vices to the lord before notice of the feoffment ; this ſhall bind the 7,5 - 
feoffee, and ſhall be ſufficient to have an aſſiſe, becauſe he was te- fuch por wig 


nant as to the avowry. Co. 6. Brediman 58.] a n 


2 the ſeoffee before tender of the atrearages, he ſhall loſe them, as is agreed in 7 E. g. and 6 
4 Ke. and theretore ſince in ſuch caſe the common law compels the lord to avow upon the 
feoftor ; therefore at common law ſuch ſeiſin by the feoffor was good cauſa neceſſitatis. F 


[5. If tenant in tail makes feoffment in fee, and after diſcontinuee gives 


feiſm of the ſervices ; this ſhall be ſufficient to have aſſiſe, and yet he 


could not avow upon the diſcontinuee, nor is there any privity be- 

tween them. Co. 6. Brediman 58 | | 3 
(6. If a lzſſee for years of land gives ſeſin of a rent- ſeck, this ſnall— 

not be any ſeiſin to have an alle thereof againſt him in reverſion Fol. 466. 

after the years expired. Co. 6. Brediman - b. 57. for the imbe- T 2 

cility of the eſtate for years, which cannot charge the frank- was, that | 


tenement. | B. ſeiſed in 
* ] | i fee of a 


manor, deviſed a rent out of it to J. S. for life, and deviſed the manor for 15 years to W. R.— 
W. R. entered into the land, and paid the rent to J. S. After the 15 — ended J. S. brought 
remainder man, Reſolved that this is not a ſufficient ſeiſin; for it is a 2 
5 | | Ys 


a2 4 
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314 .  Seeiſit, 

only, and not a ſeifin; for a leffee for years cannot bind or charge the freehold. And Coke Ck. 
. gave 5 ſeveral reaſons that it could not be a ſeiſin to maintain an aſſiſe. 1ſt, In reſpect of the 

imbecility of the eſtate which the leſſee for years has. 2dly, Seiſin is always in the realty. gdly, 

Leſſee for years by bis poſſeſſion may take ſeiſin for him in reverſion, but he cannot give ſeiſin; 


and leſſee or years, bailiff or guardian, may take ſeiſin, but they cannot give ſeiſin. 4thly, Becauſe 
it is remedileſs; for tenant for years cannot make a rent ſeck to be good which was not good, viz. 


to have remedy for it; and redditus ficcus before ſeiſin, is not affets. gthiy, Diverſe 1nconveni- 
*encics would enſue if it ſhould be a ſeiſin; bnt he did not ſhew what: wherefore it was adjudged 


for the defeudant. Cro. J. 142. pl. 20. Mich. 4. Jac. in B. R. Brediman. v. Bromley.—— S. C. 
by the name of BAEDINMAx's caſe, 6 Rep. 56. b. where the firſt 4 reſolutions are illuſtreted, and 
many reaſons given; and as to the gth reſolution, (of which Cro. J. 142. ſays that Coke did not 
hew what the inconveniences therein mentioned were) the book ſays, by this means tenant by fas 
 Fute merchant, or flaple, or elegit and guardians, grantees of wards, &c. and allo it the king extends 
and leaſes over, all of them might put the lords or owners of rents in poſſeſſion of rents or ſervi- 
ces, of which they had no ſeiſin within time of limitation, which would be full of peril and dan- 

er, and occaſion many ſuits and troubles. And as to an objection, that payment by a bailiff ſtall 
be a ſufficient ſeiſin, it was well agreed to be fo, wnleſs it ould oecaſion ſpecial prejudice 19 the lord; 
as if the lord had not been ſeiſe d of the rent within 60 years, and the tenant makes one his bailiff 
generally of his manor, he cannot, without expreſs command of his maſter, pay this remedileſs rent 
to the lord, becauſe it will be a ſpecial prejudice to him, which a bailiff without commandment 
cannot do.————z2 And. 18. pl. 106. S. C. ſays it was held by all the Juftices of Bank, that 
this was ſufficient ſeiſin to maintain the aſſiſe; for if the deviſce of the rent had deiſtrained, and the 
tenant for years had ſued replevin, and made avowry for this rent, and all the matter of the caſe be- 
fore had appeared in the record, a return ſhould be awarded, and it ſhould be irreplegiable ; but 
in this caſe, ii he pays the rent, &c. he ſhall have reſti-ution of the beatts taken, &c. and then the 
deviſee of the rent is ſeiſed. F. N. B. 179. (H) in the new notes there (d) fas, if one as ſuc 
a return on an award in replevin, this is no ſciſin of the rent; for by the judgment in the avowry, 
he ſhall not recover any rent, but only a pledge; and therefore it is adjudged, that upon a judg- 
. by bier! the avowant for rent, ſcire facias lies for the arrears for which the avowry was made, 
anc no others. 


[_ 32 8 Seiſin of the lord of the ward is ſufficient ſeifin for the in- 
fant to bring aſſiſe. Br. Seiſin, pl. 18. cites 8 Aff. 6, 


Tt was 8. If a man grants common for life, and the grantee uſes it by 


ns ” another's beaſts by aſſent of the grantor ; this is good ſeiſin to have 


father of the aſſiſe: but if the grantee of himſelf commands his tenant at will to 
plaintiff Put in his beaſts, this is no ſeiſin to have aſſiſe; per Thorp, Br. 
2 % Seiſin, pl. 36. cites 22 AM, 84. | 


»-- += Yi 9. And he who has common, and has no beaſts, may put in the 


ſeiſed, and beafts of another man in the common to take ſeiſin, and chaſe them 


! I if . . . . 9 
1 out immediately; this is good ſeiſin, and no tort to the tenant ot 


manded bis the land: quære of the whole; for it was not adjudged. Er. 
ervants, x . 1 f - 
—— Seiſin, pl. 36. cites 22 Afi. 84 
tenants at will in the ſame vill, to put their beafts into the commen in bis name, who did accordingly 
and the /ord of the ſoil took the beafts, and the plaintiff brought 4, ſe, and recovered uten this ſeijir 
by award; and theretore this was aſſigned for error. And by the beit opinion, 14is 15 no ſeifin io 
be plaintiff, becauſe it wwas not with bis proper beafts, or with any which he had in his keeping to 
low his land, nor with cows taken in for their milk, or ſheep to compeſter his land, &c. For 
of ſuch bcaits he ſhall have treſpaſs, and therefore good ſeiſiu with them. Contra of beets of his 
tenants at will ; there he has nothing to do, and therefore ſhall not have treſpaſs of them, nor 18 
it good ſerfin with them; but Thorp held ftrougly, that he may borrow another's beaſts to tate 
feifin, and chaſe them out immediately, but cannot ſuſter them to remain and take profits, Br. 
Sceifin, pl. 5+ cites 45 E. 3. 3.— Br. Common, pl. 5. cites S. C. 


Iflandde- 10. Baron ſeiſed in jure uxoris, had iſſue 2 daughters, and aliened, 
tu _ and then he and his feme died, and the one daughter entered, claim- 


ceners, and ing to her and her ſiſter. But per Cur. I his ſhall not veſt ſeiſin 
the oxe er- in the other ſiſter; for the entry was not lawful. Br. Seiſin, pl. 


ters Into the 


whole, 45. Cites 27 Aſſ. 68. 


claiming 1s ber and her fifter; this is ſeiſin of both. Br. Sci - Cites 21 E. a 27 Contra 
If foe claims all to berfel} andy; note the diverſity, Ibid, MBS 5 1 sf In 
4 | 5 "ſis 


Saad. » 2 


} 


Beilin. | 318 


11. In ſcire facias upon « hue levied of rent, the tenant ſaid This caſe 
that demandant had received 16s. parcel of the ſame rent pending 9 hoe 
the writ, by the hands of J. S. who held the land (out of which the Cur. 6 Rep. 
rent iſſues) at will, and took his plea to the whole, becauſe the 59- ff) ia 
ſaid rent was rent-ſervice, and ſciſin of parcel gives ſeiſin of all, — 8 81 
and fo the fine is executed by this ſeiſin. Whereupon the plain- 
tiff demurred, and it was awarded that he ſhould anſwer to the 
reſidue; whence it appears, as it was objected, that ſeiſin by the 
hands of tenant at will was /uffictent ſeiſin as to ſo much as was 
paid. Arg. 6 Rep. 57. a. in Brediman's caſe, cites 27 E. 3. 83. a. 

12. Replevin by E. againſt the abbot of M. who made avowry ” 
upon S. becauſe N. was /eifed of the land f which, &c. and in- 
feaffed S. and the plaintiff ſaid that N. was ſeiſed in jure uxoris, 
and E. and his feme died, and S. jon and heir of the feme, in whoſe 
right the baron was ſeiſed, infeoff:d S. and fo the defendant has 


miſtaken the avowry: and the belt opinion was, that the avowry 


ſhall abate; for the plaintiff is not in by him, by whom he ſup- 
poſed the ſeiſin: and per Thirn. /ei/in of the homage by the hands 
of baren ſeiſed in jure uxoris is good ſeiſin. Quære, becauſe he 
might have had it by the hands ot the feme alſo, and alſo the baron 
alone is not tenant to the lord before iſſue had by his feme. Br, 
Seiſin, pl. 8. cites 11 H. 4. 2. 5 
13. If tertenant of land, out of which a rent- charge is iſſuing, 
be 41ifſeiſed, and he that has the rent grants it over, the diſſeiſee 
cannot attorn, becauſe he has not franktenement, though he has 
the meer right thereto. And ſeiſin is more than attornment; 
for every lawful ſeiſin includes attornment, but attornment does 
not include ſeiſin. 6 Rep. 59. a. Per Cur. in Brediman's caſe, 
Cites 21 H. 6. 9. b. | 
14. If a man holds of the king, and holds other land of another 
lord, and dies, his heir within age, who intrudes at his full age, 
and pays the rent to the other lord; this is good ſeiſin, and al 
bind him after he has ſued livery; for the ſeigniery was not ſuſ- 


pended by the poſſeſſion of the king, but only the diſtreſs ; for after [ 316 ] 


livery the other lord may diſtrain for the arrears due before, by 
the beſt opinion then. Brooke ſays, ſee now the itatute thereof 
3 E. 6.8. Br. Seiſin, pl. 48. cites 34 H. 8. | 
15. The ſeiſin of the guardian ſhall give ſeiſin to the ward to But as to 
have an afliſe, if he be diſſeiſed. F. N. B. 179. (F) ee 
16. So of tenant by ſlatute merchant. F. N. B. 179. ll F) = 5 
17. oy of ſeiſin by the hands of tenant for life, F. N. B. — 
179. ) g | wn Ke "oy 
74, So it ſeems payment of the rent by the tenant for years of — 2 
the land, is a ſufficient ſeiſin to have aſſiſe of the rent, if it be af- 
terwards denied. Tamen quzre. F. N. B. 179. (F) 
19. Seiſin of a rent by the hands of one jointenant, is good for As, where 


all. Co. Litt. 315. a. lord and 4 


Jointenants 


ere, and the lord grants the rent or ſervice to J. N. and the one tenant pays the rent; this is good 


ſeilinz and if he dies and the others ſurvive, yet this is good ſeiſin; for all need not to be at the 
payment of the rent: and yet contrary of attornment ; for rent may be paid by bailiff or ſervant 
and fo a good payment for allz but atto;nment cannot be but by the tenant himſelf, and therefore 
it un only attornment for one moiety; by the beſt opinion. Rx@re; for it was not adjudged, 
Ir, Seiſin, pl, 16. cites 39 H. 6. 2. ; - 

TH, | n 20. Where 


* . 4"; --* 


not * 


516 Dem 


20. Where rent is iſſuing out of a whole vill, and to be paid by 
all the inhabitants, in which caſe ſeiſin cannot be alleged by the 
hands of any perſon in certain, ſeifin given by one ſhall bind all, 
6 Rep. 59. b. in Brediman's caſe. - 


(H) For wwhem the Seiſin ſhall be ſufficient. 


Put other- T. I F a man ſeiſed of a ſeigniory, grants it over upon condition, 
_= it ger and the tenant attorns, and after the condition is broken, 
23 22 and the grantor diſtrains, his firſt ſeiſin ſhall be ſufficient to main- 
ecxdition, tain an aſſiſe. 15 E. 3. Aſſiſe 95. f 

and the con- 

= rp 8 old ſeiſin is not ſufficient, but be muft enter and gain a new ſeifin. 4 Rep. 


2. Lord and tenant by fealty and rent; the /ord is in ſeiſin of 
his rent, he grants his ſeigniory to another and to his heirs upon con- 
dition; the tenant attorns and pays his rent to the grantee ; the 
condition is broken; the lord diſtrains for his rent, and reſcous is 
made; he ſhall be in his former eſtate; and yet the former = 
Hall not enable him to have an aſſiſe without a new ſeiſin. Co. 
Litt. 202, b. | | | 


See Dower. (1) Itantaneous Seiſin. 


Cro. J.615. I+ J OINTENANT makes a feoffinent of his moiety, his wife 
pl. 5 Paſch, ſhall not have dower ; for the dowable eſtate was but for 
— 2 2 an inſtant. Jenk. 105. pl. . | 

Cur. in the caſe of Amcott v. Keterich, cites 34 E. 1. Dower 178. 


2. Poſſeſſion for an inſtant is ſufficient to ſupport the increaſe of | 


To the fee. - 8 Rep. 76. in Lord Stafford's caſe, cites 12 E. 2, 
Voucher 265. 

[37] 3 | | aly in 

2 Le. 130. poſition of law, is of no regard in law. * 2 Jo. 58. in the caſe 

= many of Brown v. Waine, cites 1 Inft. 30. 3 H. 4. 6. a. & 2 Roll. 

that a for- Rep. 472. 1 Cro. 172. Creſs v. Gayer. & Jo. 106, 107. & 


fenture for Cro. J. 616. | 
treaſon can- . 

mot attach upon ſuch an inſtantaneous ſeiſin gained by the fine. Trin. 28 Car. 2. B. R. Brow 
v. Waite, Vent. — S. C. and there gol is S. P. but ſaid to be only argued and not touc 


opon by the judges, being fully agreed upon another point, 


4. Tenant at will or years makes feoffment in fee and dies, the 
wife brings dower ; the feoffee pleads, ne unque ſeiſie que Dower. 
But tota Cur. againſt him; for he has gained the fee in an inſtant. 
_ per Jones J. Jo. 317. as Matthew Taylor's caſe, 34 Eliz. 

5. A fee ſimple goa in an inſtant need not be traverſed. Lane 
94- in the caſe of Wentworth v. Stanley, 

6, Grantce of a rent-charge levies a fine to the uſe 


—— 


Inſtantaneous ſeiſin by fine levied, and which is only in ſup- 


of conuſors 


a nnd „ 6 A£& cm . 


Sellin. . 375 


and their heirs; the arrears of rent are gone by the ſeiſin for an 
inſtant of the conuſor; per 3 J. Contra Vaughan Ch. J. Vaugh. 
36. Dixon v. Harriſon. . 


(X) Pleadings. 


1. O NE pleaded, that his father was ſeiſed, and died fi, &c. 


and ſhewed not of what eſtate: and ill, becauſe a title 
made thereby. Heath's Max. 147. cap. 6. cites 24 E. 3. 75. | 
2. But in a replevin of beaſts taken damage feaſant, where the But in re- 
queſtion was, who ought to keep the incloſure? the avowant ſaid, that _ = 
he was ſeiſed in his demean as of fee, &c. which was traverſed by candle &c, 
the defendants. The opinion of the Court was, that he need not defendant 
in this caſe ſhew any eftate whereof he is 9 3 becauſe, touching 2 
this matter, his eſtate is not material. D. 365. pl. 32. Mich. 21 har b. rem- 


& 22 Eliz. Sir Francis Leake's caſe. pore quo. &c. 
ſeiſitus fuit 


2 is Hill ſeiſed of the place where, &c. and for that the cattle were there damage fraſunt, he took 


them, &c. The plaintiff demurred ſpecially, and ſhewed the incertainty of the avowr tor cauſe 
of demurrer ; for that the deſendant did at fet forth of what eftate he was ſeiſed, either in fer imple, 
fee tail, or for life, &c. but only a general ſeiſin, which is not traverſable; and this was adjudged 
ill, and held for ſubſtance. Thereupon the defendant prayed leave to amend, upon payment of 
colts; to which the plaintiff conſented. Carth. 9. Trin. 3 Jac. 2. B. R. Sanders v. Huſſey. 


3. In quare impedit, per Thirn. and Hill clearly, that purparty 
may be of an advowſon and agreement to preſent by turn, and rent 
reſerved upon equality of partition, without deed; contra of a grant 
of ſuch things; and after, where the defendant alleged it to be 
allotted to the purparty of one daughter the plaintiff alleged it to be 
to the other daughter, and does not ſhew deed thereof; and well, 
becauſe he has alleged 2 preſentments in his anceſtor in the declara- 
tion. But mirum inde; for he does not make conveyance from that 
daughter to whom he alleged the allotment. Br. Monſtrans, pl. 32. 
Cites 11 H. 4. 3. 5 10 | 

4. In recordare the defendant made conufance becauſe the king is 
feiſed of the caſtle of C. in right of his dutchy of C. which king and 
duke have had 20s. rent out of the vill of D. where, &c. payable 
yearly at Michaelmas; and that the king, in right of the dutchy 
aforeſaid, and all dukes of C. have been 25 time out of mind by 
the hands of the refiants in the ſame vill; and that when it was ar- 
rear, they =_ to diſtrain time out of mind; and for ſo much arrear 
at Mi. hae 
aid of the king, and had it, and the conuſance awarded good by 


advice of all the Court; 1 5 nota upon a commonalty without ex- 
ift 


Preſſing a corporation or ſeiſin by the hands of any perſon certain, but 
only by the hands of thoſe who were abiding and reſiants there; 
quod nota bene. Br. Preſcription, pl 31. cites 4 H. 6. 29. 

5. In aſſiſe the plaintiff pleaded a fine levied to him by A. B. fur Br. Titles, 
conuſance de droit and ſur releaſe and quit claime : this is no plea if B. &. 2 
he does not allege ſeiſin in A. B. at the time of the fine, &c. Br. And be who 
Pleadings, pl. 146. cites 10 H. 6. 21. _ w 
the right, &c. ought to aver, that be to whom it wit made wat tenant of the land at the time of the 
releaſe, Br. Pleadinge, pl, 246, cites 20 H. 6, 21, | 6. 85 ; 


s laſt, he, as bailiff of the king, diſtrained, and prayed [ 318 ] 
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$18 Seieiſin. 


Br. Titles, 6. Ss upon a recovery pleaded againſt rangers, he onght to aver, 
Fe that the tenant was tertenant at the time of the recovery. Br. 
—. Pleadings, pl. 145. cites 10 H. 6. 21. 


very by defan't pleaded againſt the demandant himſelf. Br. Plcadings, pl. 146. cites 10 H. 6. 21. 


7. In action upon the caſe for not finding a chaplain to chaunt in 
his manor for him and his ſervants; the plaintiff need not allege 
ſeiſin, as in aſſiſe; for this is only treſpaſs for damage. Br. Seiſin, 
pl. 46. cites 22 H. 6. 46. 

Neath's 8. A man intitled himſelf to a way by preſcription ; and ſaid, 
Sc. © © quod nota. Br. Pleadings, pl. 152. cites 30 H. 6. 7. 
Heath's 9. In a guare impedit, the plaintiff counted, that the king was 
Max. 145. ſerſed of the advowſon in groſs in dominico ſuo ut de feodo et jure, 
— I ene and granted, &c. and did a in jure coronæ vel ducatus, or by 
purchaſe, &c. und yet good: for there is no other form. Br. 
Count, pl. 18. cites 34 H. 6. 34. 
Heath's 10. If an eftate be made to 2, and to the heirs of one, the pleading 
* ſhall be they were ſeiſed, viz. the one in his demeſne as of fee, and the 
* other in his demeſne ut de libero tenemento, Br. Pleadings, pl. 125. 
Cites 37 H. 6. 24. y 


'Heath's - T1. Tenant for life by copy ſhall fay that he is ſeiſed in dominice 


Max. 145- ſus at de libero tenements ſecundum conſuetudinem manerii, &c. Br, 
Cap. 6. cites 


s ©. Pleadings, pl. 114. cites 21 E. 4. 80. 
Br. Tenant per Copy, pl. 13. cites S. C. 


_ 12. In treſpaſs the defendant ſaid, that the place where is one acre 
cap. 6. nes Of land, of which he and Alice his feme were {fe in their demeſne 
8. C. as of fre before the treſpaſs and at the time of the treſpaſs, and the 
defendant entered, and did the treſpaſs, and exception was taken, 
inaſmuch as he did not ſay that they were ſeiſed in jure uxoris, or 
conjunctim, et non allocatur ; for per Fineux Ch. Juſt. it is ſuf- 
ficient for the defendant to entitle himſelf to any part of the land 
in whatſoever manner it be. Br. Pleadings, pl. 84. cites 12 Hl. 


17.24. g | 
Br. Plead- 13. In debt the plaintiff counted that he demiſed tenements, c. 
2 for term of years rendering rent, &c. and by award the count is 


on of good, quod dimiſit, without ſaying that he was ſciſed and demiſed. 
29 mo Count, pl, 50. cites 21 H. 7. 26. 


6. 48.— Br. Monſtrans, pl. 10. cites S. C,——Heath's Max. 145. cap. 6. cices S. C. 


3, 


Br. Plead- 14. So in formedon, the writ and count is that he gave, and 


— 2 not that he was ſeiſed and gave. Br. Count, pl. 50. cites 21 


* H. 7. 26. : | 
L319 J 15. 5. in cui in vita, &c. which is by writ or count, Br. 
+ 6A — Count, pl. 50. cites 21 H. 7. 26. | 
19. cites 34 H. 6. 48.— Blr. Monſtrans, pl. 10. cites S. C.-—S. P. Br. Pleadings, pl. 146. cites 
10 H. 6. 21. Br. Titles, pl. 59. cites S. C,———Heath's Max. 145. cap. 6. cites ſame 
cafes, & 9 H. 4.5. _ 2M a : 

In count, writ, or office, a man may ſay that J. N. gave to J. P. in tall, without ſhe that 
33 * ns gave. Br. Count, pl. 88. cites 1g H. 3. 6.80 rent. Br. Count, pl. 88. 
ig H. 7+ | | | 2 


Max. 145. that he was ſeiſed thereof in dominico ſus ut de feido & de jure; 


FT” 16. Bt 


—_—_- a. * 


f 
4 
I 
{: 
b 
b 
tt 


- »* WS 


Ir, 
-1te9 


that 


ſim, by which a man may ſay o 


Seiſin. 319 


156. But en pleading, as bar, replication, &c. he ſhall ſay that he Br. Plead- 
was ſeiſed and leaſed, gave, &c. quod nota diverſity. Br. Count, ings, . 47s 


pl. 50. cites 21 H. 7. 26, S. P. Br. 


Count, pl. 88. cites 15 H. 7. 6.——— 5, P. Br, Count, pl. 19. cites 34 H. 6. 48.———— 
Br. Monſtrans, pl. 10. cites S. C. 


17. Lands were given to the baron and feme, and the heirs of the Heath's 
body of the feme. And per Fitzh. in pleading, the entry ſhall be ny yp 
gued vir & uxor fuerunt ſeiſit'' ſimul, & hered. de corpore uxoris, S. C. 
and ſhall not ſay that the one was ſeiſed ut de libero tenemento, 
and the other as in tail. Quære inde. Littleton cap. tail ſays in 
the ſame caſe, that the feme has tail general, and the baron but for 
life Br. Pleadings, pl. 3. cites 27 H. 8. 21. 

18. Note for law, that it is good pleading to ſay, that F. N. and 
M, were ſeiſed in their demeſne as of fee to the uſe of T. H. and his 
heirs, without ſhewing the commencement of the uſe, as to ſay that A. 
was ſeiſed in fee, and infeoffed J. N. and W. to the uſe of T. P. 

&c. Br. Pleadings, pl. 160. cites 36 h. 8, 

19. In aſſiſe brought of a portion of tithes, which came to the 
King by the ſuppreſſion of an abbey, and by him granted to the 
plaintiff, it is ſufficient to ſay that he was ſeifed in domes jus ut 
de Feodb, and better than ſaying in jure coronœ. D. 83. pl. 77. & 

86. pl. 94. Paſch. 7. E. 6. the new Serjeant's caſe, or the 
Dean and Chapter of Briſtol v. Clarke. 

20. Exception was taken to a replication, becauſe it was, that D. 10g. 3. 
J. P. maſter and confreres of ſuch a college were ſciſed of the ſaid ma- pl. 5. S. C. 
nor whereof, &c. in their demeſne us of fre, without ſaying in jure col- 3 
leg, for that it may be they were ſeized in their natural capacity. a dean, para 
But all the Court held the exception not good, for when it is fon of 
faid that they were ſeiſed in fee, it can have no other intendment, jr, 
but that it was in right of the college; for the corporation cannot ry. Pl. c. 
be intended ſeiſed to any other uſe. Pl. C. 102. b. 2. Mar. in 103. . S. Go 
the caſe of Fulmerſtone v. Steward, 

21. It was argued, that of ſuch things whereof a man ſhall have Heath's 
aſſiſe, he ſhall ſay in his count that he was ſeiſed in his demeſne as 
of fee; but if the rever/1on had been depending on an eſtate for life, S. C. 
there he might ſay, as of fee and right; but that where the rever= 
ſion is upon an eſtate for years, as in the principal caſe, he might ſay 
in his Demeſne as of fee. But to this it was anſwered by the 
court that true it is, he might have ſaid ſo, and it would have been 
good, and that the other form of pleading is good alſo : for when 
a man has made a leaſe for years, he cannot de jure meddle with the 
demeſne, but Demeſue is properly ſaid, when one has the thing in poſer” 

a reverſion depending on an eſtate 
for years, as well as if it were depending on an eſtate for life, that 
he was ſeiſed as of fee, and fo the exception was over-ruled ; per 
Cur. Pl. C. 191. a. 1 Eliz. in the caſe of Wroteſley v. Adams. 

22, Exception was taken to the plea of a dean and chapter, be- . 
cauſe it was, that they were ſeiſed of the parſonage of D. in right of 
the cathedral church, but this was ſaid to be well; and a difference 


Was taken when the plea is of the whole and when of parcel ; 25 
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if they were diſſei/ed of one acre parcel of the parſonage, and they had 

id, that they were thereof ſeiſed, they ought 10 ſay in jure eccleſie 

fue de D. and cited * the caſe in 49 H. 6. 16. where the abbot of 

_ Colcheſter, parſon of a church, claimed an annuity appertaining to the 

ſaid rectory, he ought to preſcrebe iu jure rectoriæ, and not that he 

and his predeceſſors abbots have had it time out of mind; becauſe 

of parcels of things, and things appertaining to a rectory, they ought to 

be claimed in right of the rectory; but in the principal caſe it is al- 


p lleged, that they were ſeiſed of the parſonage and church of D. 
which is the whole, and of the whole they were ſeiſed in jure?of 


their cathedral church, which is true, and it would be abſurd to 
ſay that they were ſeiſed of the church of D. in jure eccleſiæ de 
D. or of the rectory and church of D. in jure eccleſiz de D. Pl. 
C. 503. d. Mich. 18 & 19 Eliz. in the caſe of Grendon v. Bi- 

ſhop of Lincoln. | | 
23. Where a defendant alleges a ſciſin in A. from whom he claims, 
the plamtiff cannot allege a ſeiſin in B. from whom he claims) before 
the ſe ſin of, &c. without traverſing, confeſſing, or avoiding the ſei- 
fin alleged by the defendant. Cro. E. 30. pl. 2. Trin. 26 Eliz. 
B. R. Hering v. Blacklow. . = 
The re- 24. In treſpaſs, &c. the defendant pleaded, that Alice Catmere was 
porter ſays, ſciſed in fee, and deviſed, &c. to Thomas Catmere and his heirs, under 
„ whom the defendant juſtified. The plaintiff replied, that before 
another ma- Themas Catmere any thing had, Sc. H. and F. S. were ſeiſed in fee, 
terial ob- and made à leaſe of the lands under which the plamt:ff claimed; and 
the replica- upon demurer to this replication it was objected, that the bar was 
, viz. Neither anſwered and avoided, or traverſed: for it may be true, 
that it angbt that H. and F. S. were ſeiſed in fee, and yet Alice Catmere might 
nr Eee be ſeiſed in fee before, and be diſſeiſed by H. and F. S. and that 
theſaid Alice ſhe had re- entered, and died ſeiſed: but adjudged for the defen- 


Catmere any dant; and tho' when a ſeiſin in fee is alleged, it muſt be intended a 


| . lawful ſeifin till the contrary be ſhewn, = the fault in the replica- 
title under tion (admitting that the miſpriſion of Thomas Catmere for Alice 
which the Catmere, had not been in the caſe) is, that the ſeiſin in fee of Alice, 


Aae . alleged in the bar, ought to have been confeſſed and avoided, traverſed or 


originally demzed, which is not done. 2 Lutw. 1337. 1342. Trin. 2 Jac. 
zn ee 2. Meriton v. Benn, | | 

and therefore the plaintiff ought to ſurmount the title of the ſaid Alice, or to confeſs that ſbe was ſeiſed 

iz fee, and derive a title from her ; and cues the caſe of FAK IX V. Hor r. Lut. Rep. 363: whers 

in quare impedit the plaintiff declared, that R. H. was ſeiſed in fee, and preſented F. &c. and the 

incumbeat pleaded that before R. H. preſented F. &c. Et per Tot. Cur. The plea was ill; for the 

ogyric of pleading is, that before the ſaid R. H. any thing had, &c. Ibid. 1342, 1343. 


For more of Seiſin in general, ſee Avowry, Limitations, 
. Traverſe, and other Proper Titles, | 
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Seiſure for the Kiug. 
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(A) Statutes relating thereto. 
1. By 3 E. 1. JT is provided, that no eſcheator, ſheriff nor other & 2 


hs . fore this 
cap. 24. . batliff of the king, 3 
that eſcheators, ſheriffs, and other of the king's bailiffs, would colore officii, ſeiſe into the king's 
hands the freehold of the ſubject, and thereby diſſciſe the party, who thereupon, to his intolerable 
vexation and delay, was put to his ſuit to the king by petition, for which this ſtatute provides 
remedy, 2 Inſt. 206 


* Here by bailiff is underſtood any other officer or miniſter of the king's. 2 Inſt. 206. 


By colour of his office, 33 
taken in malam partem, as virtute officii is taken in bonam; and therefore this implies a ſeiſure un- 
duly made againſt law. 2 Inſt. 206. : 

And he may do it colore officii 2 manner of ways; either when he has no warrant at all, or 
when he has a warrant, and does not purſue it. 2 Inſt, 206. 


Without ſpecial warrant, | That is, ts 


the eſchea- 
tor, &c. a diem clauſit extremum, mandamus, or any other of the kings writs, and office 8 
found for the king. 2 Inft. 206. | 
\ Likewiſe 10 the ſheriff the king's writ, as an babere facias ſeifiam. or the like. 2 Inſt, 206. 
By this act no ſciſure can be made of lands or tenements into the king's hands, before office 
found; and ſo is the common experience at this day. See the ſtatute of Articuli ſuper Carts 
cap. 19. and 29 E. 1. the ſtatute of Lincoln, à Iaſt. 206. 


Or commandment, Under theſe 


; words are 
romprehended not only the king's commandments by bis writs, as has been ſaid, but alſo the com- 
mandment of the juſtices of the _ courts of juſtice. 2 Inſt, 206. 

A man was indicted before the ſberiff in his tourne of felony; upon which indictment bis lands 
and chattles were by the ſheriff /eiſed for the king; afterwards before juſtices aſſigned, he was ac 
guitted, and ſued out a certiorart to remove the record into B. R. which being removed, he prayed 
there to have reſtitution of his lands and goods; and it was reſolved, that the ſheriff had not War- 
rant to ſeiſe the lands, (before he was attainted) and therefore that he ſhould ſue his a/iſe again 
the ſheriff upon this ſtatule. It was further reſolved, that if the ſheriff ſeiſe iands by the dS. 9. 
ment of the juſtices, then is the ſheriff excuſcd, though the juſtices therein did err; and if he did it 
of his own head, then had the party remedy by an aſſiſe; therefore the party was required to ſue 
out a writ to the Juſtices, to certify if the ſeiſure was made by their commandment. 2 Inſt, 206, 


207. 


Or authority certain pertaining to his office, diſſeiſe any man of his That is, 
freehold, nor of any thing belonging to his freehold, ex officio, 


$ ; L withoutany 
writ or commandment: for example, when the eſcheator takes an office virtute officii, he may ſeiſe 


the land; for this, as our act ſaith, doth belong to his office; 4ut if of his own head (as has been 
| ſaid) be ſeiſes the land without any office, that ſeiſure is co/ore officii, and therefore the aſſiſe upon 


this ſtatute is maintainable againſt him in that caſe, & ſic de ceteris. 2 Inſt. g07, 


And if any do, it ſhall be at the election of the diſſeiſee, whether This ftatuts 
tat the king by office ball cauſe it to be amended at his ee — 
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of * that he will ſue at the common law by a writ of + novel di ſſiſin. 
wie And he that is attainted thereof, ſhall pay double damages to the 


ought to * , ; 
have been plaintiff, and ſhall be grievouſly amerced unto the king. 

done by the | 

common law, and is the foundation as well of our book-caſes as of the acts of parliament, that 
after have been made concerning undue ſeiſures by eſcheators, ſherifts, and other bailiffs or coro- 
ners, and the * reſt. 2 Inſt. 207. And if it does appear to the Court, that the king's 
officer doth /ei/e for the king any lands without warrant againſt the law, in an action brought 
2gaiaſt the officer he ought net to have any aid of the ling: neither doth the writ de domino rege 
ixconſulto lie in that caſe, becauſe that which is done by m, is void; and where the cauſe of aid 
fails, there no aid is to be granted. It was agaiatt reafon that the king, who is the head of juſtice, 
ſhould aid him in his wrong; and theretore this act for doing of wrong in the king's name, doth 
give the party grieved an aſſiſe againlt him, wherein, the plainuft ſhall recover his land, and dorb/e 
damages. and beſides the king's officer ſhall be in the grie vous mercy of the king, for doing injury 
in his name to the ſubject. 2 Inſt. 207. 

Therefore in a real action, if the eſcheator (of whom this ſtatute ſpeaks) be examined, and upon 
his examination faith generally, that be has ſeiſed the lands in demand into the king's hands; this 
is not good, and the act on ſhali proceed, for he muſt ſhew the cauſe of the ſeiſure, as is implied in 
this act, which cauſe, if it appear to be againſt the law, the judges of the law ought to diſallow the 
fame. 2 Inſt. 207. | 

+ This is put for an example; for he may have any other writ or action againſt him. 2 Inſt, 207. 


® This ſei- 2. 28 Ed 1 cap. 19. enacts, That from henceforth where the 
fure is in- eſcheator or the ſheriff ſhall * ſeiſe other mens lands into the king's 


ſes my ands (where there is no cauſe of ſeiſer) and after when it is found 


before of. 729 cauſe, the profits taken in the mean time have been ſtill retained 

ce lands or and not reſtored, when the king has removed his hand, the king wills, 

net. that if hereafter any lands be / ſeiſed, and after it be removed out 
a 


t be . a 
292 of his hands, by reaſon that he has no cauſe to ſeiſe nor to hold it, the 


the king's i ſites ſhall be fully reſtored to him to whom the land ought to remain, 
- and which has ſaſlained the damage. 


common experience at this day. 2 Inſt. 573. See the ſtatute of 29 Ed, 1. de eſcheatoribus, 
commonly called the ſtatute of Lincoln made the year after this law ; and upon theſe two ſtatutes 
20 poim's are to be obſerved, 

it, That by the common law, although the ſeiſure was not lawful, yet for the me/ne profits 
upon the livery, or ouſter le mayne, the party grieved was not reftored to the meſne profits, which 
miſchief is remedied by theſe two ftatutes. 

wax 6 Hier are intended rents and things levlable by the eſcheator, which may be reſtored, 
though the cſcheator has accounted for them, and not paid; but the money, being once in the king's 
coffers, ſhall not be refbored. 

y, That though both theſe ſtatutes ſpeak only of an ouſter le main, yet being both both bcne- 

cial laws for reſtitution to be made to the party grieved, by egrity — extend to liveries. 

athly, Where the words ſeem to extend only to ſeifures before office, and after by the office, 
that is found, the king is not intitled, yet by conſtruction the ſame extend only to ſeiſures after office 


gthly, Theſe ſtatutes extend by equity to ouſter le mayne, and amovcas manus upon petitions, and 
Monſtrans de Droits, not only in caſes concerning wardſbip, but frrebold and inheritance. 
Gthly, Theſe ſtatutes extend alſo, by like equity, to oulter le mayncs Apen 1raverſes, although 
traverſes were not in uſe at the time of the making of theſe ſtatutes. 
qthly, Ay the ſaid ſtatute of 29 E. 1. If any former office of record be found after livery, or oufter 
be mayne, rhat maintains the title, by reaſon whereof the king is ſeiſed, the king upon that record 
not reſciſe immediately, but thereupon ſue out 3 ſcire facias, &c. 
8thly, But if an office be found, which does intitle the king to the land by a title grows to him 
Sree the livery, or oufter le mayne, neither of theſe ſtatutes reſtrain the king, but that be may reſeiſe 
without ee facias. 


gthly, There is a diverſity when the party has a livery or ouſter le mayne upon an inſufficient 


office, or by erronecus proeeſe, there, though the party has right, yet the king ſhall reſeiſe without 
* for a livery miſ. ſued is as it it had never been ſued ; and the ſtatute of 29 E. 1. is to 

uudet ſtood of a livery, or ouſter le mayne, duly and lawfully ſued; for that which is ioſufficient 
ks nothing in law, But when the party ſues out his livery, or ouſter le 3 duly and according 
to law, here in truth he has no right, but the king (if he had been appriſed of his title appearing 
of re ord) [2nd [9] no livery, or ouſter le mayne, ought to have been granted, yet there, upon that 
gecord the king cennot reſeiſe without a ſcire facias. 


ah, Some have nolden, chat at the common law be that [where one] was in palſelion _— 


Sciſure for the King. 


+ 
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land, &c. By judement, as in caſe of an guiter le maine, livery, or amoveas manum, that us re- 


ſeiſure could be made for the king without a ſeire facias, and tnerein to avoid the former record 


by matter of as high nature; for the general rules of the law be, nihil tam conventens eſt naturali 
quitati quam unumquodque diſſolvi co ligamine, quo ligatum elt; et judicta ſunt tænquam juris 


dicla, & pro veritate accipiuntur. 2 Init. 3725 573» 


(B) By whom it may be made. 


1. TF exigent is awarded to the ſheriff againſt a felon, by this his 
geads are forfeited for the difobedience of the law, and the 
will, where they are, ſhall be chargcable with them immediately, and 


they may ſeiſe them any where immediately. Per. Cur. Br. Eſcape, 


pl. 39. cites 22 All. 81, | 

2. A man cannot ſeiſe goods as waifs, &c. for the king, unleſs 
he be bailiff of the king, eſcheator, or other officer accountant to the 
king; quod nota; for the party ſhall plead accordingly ; per Priſot 
for law, Br. Reſeiſer, pl. 15. cites 39 H. 6. 1. | 


(C) In what Caſes, and of what. 


( 323 ] 


13 HE king may ſeiſe for fine for alienation, where his tenant Hus whete 


in capite aliened without licence. Br. Seiſin, pl. 11. e 
Cites Tt E. 3. 44, ; | F 4 has land 


6% in capite, and land borough Engliſh he! of anuther, or land in fee fimple held of - 


ildable 
king. and 


und entailed to the beirs males held of another. and one is heir to him of the one land, and another 
to the other land. the king ſhall ſeiſe but ou that which is deſcended to the heir general, 
Br. Reſeiſer, pl. 40. cites 12 E. 4. 18 ——Br. Traverle de Othce, pl. gy. citcs S. C,— But ſee 


12 Cat. 2, Cap, 24. 


2. Se where the b:/hop makes grant, the ting Hall ſeiſ the tem- 


poralities, Br. Seiſin, pl. 11, cites 21 E. 3. 44. | 

3. And where tenant for life, or in tail, daes felony, and is at- 
tainted, the king ſhall have their land during their lives, Br, 
Seiſin, pl. 11. cites 21 E. 3 44. 

4. So in caſe of ward during nonage. Br. Seiſin, pl. 11. cites 
21 K. 

5. Py where a biſbop dies, the king ſhall have the poſſeſſion 
quouſque, &c. Br. Seiſin, pl. 11. cites 21 E. 3. 44. 

6. $4 it ſeems of annum diem & vaſtum, where a man is attainted 
of felony ; tamen quære. Br, Seilin, pl. II. cites 21 E. 3. 44. 

7. But where a man is ovutlawed in oy action, the king 
ſhall have the profits and not the land itſelf. Br. Seiſin, pl. 11. 
cites 21 8 5 | 

8. If a feoffe confeſſes feoffment made to him and others by the 
king's tenant by colluſion to dejraud the king of ward, the king thall 
ſeiſe all. Br. Reſeiſer, pl. 39. cites 10 H. 4. N. 50. 

9. At this day no ſeiſure is made for the king pen the grand 
cape, but there is a general allegation of it upon the ſheriff's 


return. Jenk. 122. pl. 45. : 
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32g Sieltlure for the Ring. 


(D) In what Caſes the King may ſciſe but noi 


relain. 
But Ibid. 1, A MAN holds a manor of the king in capite, and holds 
Ie enes another manor of F. N. for term of life, the reverſion te 


. . P. and dies, the king may ſeiſe both, but upn ſuit made by him 


cafe of the in reverſion, he cannot * retain the manor, but ſhall make ouſter le 
tenant for - main, but yet the 4ing hall have the voidance which falls before the | 


1 outer le main: and fo fee where the king may ſeiſe and not retain, 
ſeiſe; for and fee that land for life ſhall be ſeiſed; and yet the prerogative * 
-4 + ſays, unde tenens obiit ſeiſitus in dominico ſuo ut de feodo ; and 3} 
cauſe he therefore it ſeems, that he ſhall have the land held for life by his 2 
ſhall make prerogative at common law, Br. Prerogative, pl. 31. cites 2 
ouſter le E. 2. | by 
mayne cum 4 E. 3. 59. 9 
exitibus, and alſo the writ of diem cleuſit extremam is qued, Ge. de omm: as terris & tewoment(s. fe 5 
ende oblit ſeiſuus +4 dominice fac ut de ſeodo. | tin 
ant 
; qu. 
(E) At what Tine. 2 
ri 
. Forfeis 1. „ AN fhall not take the goods of @ frlon before they are but 
— A forfeited, but may ſeiſe and rake ſecurity that they tha 2 
not be eſſvigned, or put them into the hands of the neighbours ts 1 
keep. Br. Reſeiſer, pl. 2. cites 43 E. 3. 24. Wk 
2. If tenant for life forfeits his eflate to the king for 72 and 2 
| after dies, the king ſhall not ſeiſe; for his title and cauſe is deter- . 
ü mined. Br. Refeiſer, pl. 39. cites 8 H. 5. & Fitzh. Traverſe, 47. _ 
| 3. Where the office is found, the king ſeiſes immediately upon | 
the office; but where the /circ faciat is founded upon the patent, Fs; 
N there the king cannot /z;/e till the forfeiture or other defect of the 
| patent be tried upon the ſcire facias 3 Lev. 223. Trin. 1 
f ac. 2. in the Houle of Lords on appeal out of Chancery. The 
| ing v. Butler. | | | 
1 —_— 
| 


| (Apis (F) Livery. In what Caſes, and of what. 


1. EN ANT of the king of certain land had an advouſon f& 
| | life, and died ſeiſed and the king ſeiſed all; and he in res 
, verſion of the advowfon came and {hewed the matter, and had an 
ouſter le main of the king cum exitibus, and the advowſon was void 
| at the time of the oufler le main, and yet the king had this preſent · 
bs ment; for by theſe words (cum exitibus) nothing paſſed but rent? (A) 
and profits, and not a Pra and yet before he had this | 
_., ouſter le main, writ iſſued to the eſcheator to enquire of the title, 
_- Which found accordingly, and yet he loſt the preſentation for that 
turn; and yet it appears, that the king had no cauſe to feiſes 
Br. Livery, pl. 73. cites 24 E. 3. 28, 29, 59s _ Ofendan; 
; | | 


= 
7 
f : Fd 


Sequeſtratfon. 
2. Where the king ſeiſed the poſſeſſions of a prior alien by 


general ſeiſure without carſe, and made livery and general reſtitution 
alſo, there the advoreſon paſſed tvithout expreſſing of the advowſon. 
Br. Livery, pl. 29. cites 27 Aff. 48. ; 
3. Where the“ king jeiſes and has na right to ſeiſe, livery ſhall S. P. Br. 
be made cum exitibus; but not where the king ſeiſes by right, peg od. 


Br. Livery, pl. 16. cites 7 H. 4. 41. 72 


(G) Pleadings. [ 325 ] 


. IN treſpaſs for taking 271. of wool, the defendant pleaded, 
that in the borough of C. time out of mind, there has been 

a cuſtom, that it ſhall be lawful for any burgeſs 75 the ſaid borough 

to ſeiſe all the gods bought and fold within the borough to any alien 

by an alien, to the uſe rd the queen end of ſuch burgeſs as finds and 

ſeiſes them; and that he was a burgeſs there, and that before the 

time of the taking the plaintiff, being an alien, bought the wool of 
another alien; and that he, being a burgeſs, ſeiſed the ſame to the 

queen's and his own uſe. It was objected, that the preſcription 

does not allege a uſe in facto to ſeiſe; for there can be no pre- 
| ſcription unleſs put in ure. 2dly, He preſcribed to ſeiſe goods, 

but does not allege to what uſe or purpoſe, as for forfeiture, toll, or 
cuſtom, or ſuch intent, and the * cauſe of ſeiſure ought always to But where 
be ſherwn. And for this cauſe principally the Court was clearly of © Mn, 
opinion, that the plea was ill; judgment for the plaintiff, niſi the king 
cauſa, Cro. E. 110. pl. 6. Mich. 30 & 31 Eliz. B. R. has ſeiſed 
Clearywalk v. Conſtable. 15 3 
ether cannot d iſi rain there, &c. there the party weed no! ſhew for what cauſe the king ſeiſed. Br. 
Reſeilei, pl. 5. cites 47 E. 3. 5» Br, Lect, pl. 8. citcs 47 E. 3. 23. 


For more of Seiſure for the Ring, ſee Eſcheator, Preroga⸗ 
tive, Reſeiſer, and other proper I itles. 


Sequeſtration. 


(A) What it is; and the Original and Force 
5 thereof. 1 | 


T E ſequeſtration ig a commiſſion uſually ditected to ſeven 
perſons therein named, and impmrvering them to ſeiſi the 
Gfendant's real and perſonal e/tate into their hands, ( it may be 
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324 Sequcſtration. 


fone particular part or parcel of his lands) and to receive and 

ſequeſter the rents and profits there, until the defendant ſhal! 

have anſwered the plaintiff's bill, or performed ſeme other matter 

which has been ordered and enjoined him by the Court, for nut 
[326 1* doing whereof he is in contempt, Curſ. Cauc, 89. 
a It was faid arguendo, that a ſequeſtration of tithes by 2 
SC. KS. P. biſhop, for not repairing the chancel, does not bind the intere/t nor 
by Atkins]. put the rector out of poſſeſſion; the not ſubmitting is only matter 
. of contempt, and ſuch a ſequeſtration out of the Spiritual Court 
Ke faid, that can no more be pleaded in * bar to an ation of treſpaſs than a 
the Chan- ſequeſtration out of Chancery. But Atkins ſaid, . he hoped not 
cer y haY© to ſee it dran in queſtion, whether a ſequeſtration out of Chancery 
iducd ſuch 3 5 5 f | 
fequeſtra- may be pleaded in bar to an iaCtion of treſpaſs at the com. Jaw, or 
tions it will no; but if it was pleaded, he thought they necd not ſcruple ta 
0 ee allow ſuch a plea, by reaſon the Court of Chancery at Weſtminſter 
IT, dee preſcribes to grant ſuch a proceſs; Which is a court of ſuch an- 
cels iſſaiag tiquity that we ought to take notice of their cuſtoms. 1 Mod. 
8. 259. pl. 13. Trin. 29 Car. 2. in C. B. Anon. | 
of (hc common law. 


2. Sequeſtrations were r introdrced in the Lord Bacon 
time, and then but ſparingly uſed in proceſs, and after a decree to 
ſequeſter the thing in demand only. Arg. Vern, 421. in the cafe 
of the Earl of Kildare v. Sir Maurice Euitace. | 


2 4. It was moved for a prohibition to the Court of Chancery, 


upon a writ of ſequeſtration out of that court, whereby lands were 
ſequeſtrated; and ſuggeſted that the Chancery was only a court 
of Equity, having only juriſdiction over perſous in caſe of dilo- 
bedience to their decrees, and not otherwile, and afirmed, that 
though it were called the High Court of Chancery, y=t if it ſhould 
go againſt law, or exceed its juriſdiction, they vere under controu 
of B. R. for they upon habeas corpus will deliver one illegal 
committed by them; and it was faid, that 47 firj9 theſe fort of 
ſequeſtratious were only granted in caſe of perſonal duty concernii{ 
land; but they ouzht not to ſequeſter land for debt ariſing upon! 
perſonal contract nat concerning the land fequeſiered. But Hol 

Ch. J. faid, you move for a ſtranger to the bill and anſwer an 
proceedings in Chancery; and therefore you muſt take you! 
remedy at law; you do not tell that you have brought trelps3 
againſt this ſequeſtrator, and that they ſtop you by injunction od 
of Chancery, and no more was done in this matter. Note, tie 

zaſter of the Rolls ſaid, that that way of ſequeſtration ſeemed no 
to have the countenance of an act of parliament, for the ſtatute of 

W. 3. did recite it and allowed it. 12 Mod. 313. Mich. I 
W. 3. B. R. Pair v. the Earl of Stamford. 

5. The remedy upon a decree to affect the land is only for! 
contempt whereupon the party proceeds to a ſequeſtration, wii! 
proceſs is not of very lang landing; and that it is but a pee 

proceſs, appears by its abating by the death of the party, and if 
would have affected land as a judgment does, it would affect on 
a mojety as a judgment docs, whereas a lequeltration — 
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whole - profits." 2 Wms's Rep. (621.) Trin. 1731. by the 


4 Maſter of the Rolls. Bligh v. Ld. Darley. 3 
L 6. A ſequeſtration out of Chancery is more eſectual than an 3 
r execution by fiers facias at law; for a ſequeſtration may be E 
ot againſt the goods, though the party is in cuſtody upon the attach- 3 
ment; whereas in law if a capias ad ſatisfaciendum is executed 3 

2 there can no fieri facias iſſue. Cafes in Equ. in Ld. Talbot's 4 
or time, 222. Mich. 1736. Per Ld. Chancellor. The caſe of 4 
er Meriice v. the Bank of England & l. Þ 
rt ' 4 
+ 3 
0 1 
ry (B) In what Caſes; and how, |: 
to I. HE defendant was committed to the Fleet for not perform- 4 
ter ing a decree, and the lands ſequeſtered, and the plaintiff I 
an- put in poſſeſſron of the lands which were mortgage to him. It was Z 
od, in"{ted, that by the plaintiſt's having the lands, and by the de- 1 327 ] 4 
tendant's being in priſon, there was a double execution; but it Iz 

was ordered with affiftance of judges, that the defendant ſhould I 

| not be diſcharged till he has abſolutely aſſured the lands to the A 
0:1'F plaintiff, or fatisſied him his money and damages, and that the E 
«to plaintiff hold the lands in the mean time. Chan. Rep. 152. 3 
caſe 17 Car. 1. fol. 585. Perryman v. Dinham. Y 
2. A ſequeſtration goes net til ſuit revived againſt the heir, 9 

ery, unleſs the father's conveyance be pleaded. Cited by Lord Chan- 1 
were cellor. 2 Chan. Calcs, 46. as the caſe of the E. of Derby v. 3 
-ourt Ld. Ancram. | | | 3 
diſo- 3. A ſequeſtration to be laid on by the Court of Chancery A 
that ought always to be laid conſcionably, Per Lord Chancellor. 6: 
10uld 2 Chan, Caſes, 46. Hill. 32 & 33 Car, 2. in the caſe of Y 
trout Colſton v. Gardiner. | ® 
ally 4. Upon an affidavit, that the defendant David was gone into 1 
t ol Halland to avoid the plaintiff's demand againit him, and he having 1 
nis deen arrefled on an attachment, and a cepi corpus returned by the 1 
pon 4 ſheriff, the Court upon a motion granted a ſerjeant at aims $ 
Hol againſt him, and upon the return thereof granted a ſequeſtration. - 3 

x and 1 Vern. 344. pl. 338. Mich. 168 5. Frederick v. David. 1 
your 5. The queſtion was, whether the Court of Exchequer could 1 
relpab grant a ſequeſtration after a decree for a perſonal duty, It was ad- 4 
on out mitted, that in proceſs for appearance, a ſequeſtration was always 8 
te, tie grantable by this court, but for a perſonal duty after a decree, 3 
d no there were many inſtances in my Ld. Ch. Baron Hale's time, and 1 
tute d in the Ld. Mountague's time, where it had been denied; and 'Y 
ch. 11 and thoſe precedents that had been produced for it, were moſt of 1 
them where it was the ſuit of the king, which was admitted on all 8 

ly for! hands, that where the king was plaintiff it might be granted. But ® 
Which dy the opinion of Baron Jenner, Heath, and Powel, it ought to be 9 
pen Lranted; for they thought that if it might be granted in meſne H 
nd if ly Proceſs, Where it did not appear whether there was any duty or 1 
ct on ot, a fortiori after a decree, where the duty was adjudged 5 aſ- 9 
es, f B b 3 certained. A 
ne | ö 9 

j | L 
1 
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certained, And it being always the practice of the Chancery it 
ought much more in this court where the plaintiff was ſuppoſed to 
be a debtor to the king, and they thought that the juriſdiction of 
the Court of Equity would be to little purpoſe, if the Court had 
not ſufficient authority to ſee their decrees executed. The 
Ld. Ch. Baron doubted, becauſe the Ld. Ch. Baron Hale could 
never be prevailed upon to grant it, nor the Ld. Mountague, to 
whoſe learning he ſaid he muſt greatly ſubſcribe ; but by the opi- 
nion of the other 3 it was granted. 2 Freem. Rep. 99. pl. 109. 
Trin. 1687. in Curia Canc. Guavers v. Fountain in Scacc. 
1 6. A 8 was ordered, unleſs cauſe, both againſt the 
ing brought Counteſs Dowager of Shaftſbury and the Counteſs of Gainſ- 
before the borough for a contempt in contriving and effetting the marriage ef 


lords com- fh Erl of My an infant, with conſent of his guardian 


4 named by his father's will, and without applying to the Court the 
removal of matter of the ſaid infant and guardian being then before the Court. 


ow 2 Wms's Rep. 110. Hill. 1722. Eyre v. the Counteſs of 


: it was ab- Shaftſbury. | 


ſerved that 


this comempt was not ſworn upon the Lady Gainſb»raugh, whereas an order for ſegucſtration i: « 


Judicial aft of the Court. and therefore muſt be founded upon a proper affidavit, as he (Ld. Com- 
milltoner Cildert) apprehended ; and ſaid thet the oder is the judgment of the Court and the 
ſequeſtrauvn is the execution, and the judgment ought not to be founded upon coujecture only; 
for if ſhe be examined pon ſubſequent interrogatories. this will not make good the determination 
of the Court by a matter ex poff fatto. C. Equ. RK. 178. Faſch. 8 Geo, 1. E. of Shaſiſbury v. 


$bafiibury. 


[328] (©) Againſt what Perſons. 


The . : AT ILL was brought again the defendant and the Cortes 
TONS 8 Suffolk for a rent- charge, which the defendant en- 
the manor deavoured to avoid the payment of, by pretending a prior right; 
_ end and the matter being referred to the Lord Privy Seal and ſome 
+ manors Other Lords of the Privy Counſel, their lordſhips at length de- 
known by Clared, that if a decree ſhould paſs againſt the counteſs, and the 
o-n Be, ge yield obedience thereunto, then all the lands inſiſted on by the 
greater and Plaintiff to be charged ſhall be ſubjeR to a ſequeſtration for ſatiſ- 


the other of ſing the ſaid decree, Chan, Rep. 61. 64. 8 Car. 1. fol. 502. 
Hl value; Harding v. Suffolk (Counteſs.) 


n d tlic 
pl un 1ff averred that the greater manor ſhould be liable to the rent- charge, the other not being 
nne than G0l. a year, Chan. Rep. 138. 13 Car. 1. S. C. | | | 


2. Sequeſtration was granted againft an infant lord for not ap- 
pearing, and the ſequeſtrators received the rents. 2 Chan. Caſcs, 
163. Trin. 36 Car. 2. Ld. Mohun's cafe. 

3. If a peer of the realm appears, and does not anſwer, 
formerly an attachment Jay, but now by order of parliament no 
procels lies but a ſequeſtration, Comb. 62. 29 Oct. 1687. in 
Chancery. Anon. n | s 

4. A ſequeſtration niſi is the firſt proceſs again} a peer, or 
e nber of the Houſe of Commens ; hut wht h is granted — 
b | pet 
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er ſor want of an anſwer, it is good cauſe, againſt ſuch order 
niſi, to ſhew that the anſwer is put in, which muſt be allowed, and 
when that anſwer is reported inſufficient, the plaintiff muſt move 
again de novo for a ſequeſtration niſi; per the Maſter of the 
Rolls; and Goldſborough the regiſter faid it was the courſe of the 
ceut, 2 Wms's Rep. 385. Mich. 1726. Ld. Clifford's caſe. 


(D) To what Places. Ireland, &c. 
1. CHANCERY in England cannot award a ſequeſtration 8. P. ſ-ems 


| againſt lands in Ireland. Arg, Vern. 76. Mich. 1682, 50 be _ 
in the caſe of the Earl of Arglaſs v. Muſchamp. eee 


. * ; And Chan. Caſes, 
S. P. ſeems to be admitted by tne Lord-Keeper. Hill. 1682. 189 Mich. 
in 8. 2 Jac. 2. in 
the caſe of 
Ld. Kildare v. Sir Maurice Euſtace, Upon a motion for a ſequeſtration of the defendant's 
eftate in Ireland for 4 contempt of this court, the Maſter of the Rolls was of opinion, that ſuch 
(equeſtration could not be granted, or at lealt that he would be well adviſed before he would grant 
ic, lor that the proceſs of this court could not affect any lands in Ireland, the practice in ſuch caſes 
being to make athdavit, that the perion ſtanding in contempt is here in England, and being after- 
wards taken upon proceſs, the Court will oblige ham to give bail to abide and perform cheir decree. 
9 Mod. 124. Hill. 11 Geo. in Canc, Sir John Fryar v. Vernon. 
2 Wms's Rep. 261. Arg. cites the cafe of Lord Arglaſs v. Maſchamp, that the Court granted 
a ſequeſtration into Leland, and ſaid that ſuch proceſs had been awarded to the Governor of Nerth 
Carelina. But Ld. Chan. Macclesficld held that the plaintiff ought at leaſt firit to rake out ſequeſtra- 
tien here and upon nulla bona returned, he ſaid he would grant a ſcqueitration which ſhould affect 
the deſeudant's eſtate in Ireland, and that the court of juſtice here have a ſuperintendent power 
over thoſe in Ireland ; but the Ct doubted much whether ſegueftraticn to the plantations abread, 
as North Carolina, &c. hei not be directed by the king in council. where alone an appeal lies 
from ws decrees in the plantations. 2 Wms's Rep. 261, Mich. 1724. Sir John Fryer v. 
Bernard, 
N. B. In the ſaid caſe of Fryer v. Bernard the Reporter makes a guere to whem the ſequeſtration 
againſt the eſtate in Ireland is 7 be dirt Fed, and if it ſhauld not be by an order from the Lord 
Chancellor reciting the proceedings here, and directing the Chancellor of Ireland to [ 329 1 


iſſue out a ſequeſtration there. 2 Wms's Rep. 262. ut ſup. 
Selett Caſes in Canc. in Ld. King's time, 5 6. S. C. is, that a motion was made for a particular 


ſequeſtration againit the defendant's lands in Ireland. ſhe having Rood out the proceſs of contempt 
here; and rclicd on the caſe of Hamitrox AND Poiiare in July and October laſt, where on 


like motion for a particular ſequeſti ation to North Carolina, the Chancellor faid it might be right, 


but the method ſhould be well conſidered, as it is to be a precedeat, and inclined it ſhould be to 
{cqueſtrators. But the regitier on being aſked, ſaid, that ſequeſtration never went. The Maſter 
of the Rolls ſaid, that what led them into this motion was the cale of the Earl or AnGLASS v. 
Mosche, where it was denied by the Court, but that afterwards application was made to the 
king, and a letter was ſent to the Governor of Ircland, but never heard of any thing elſe of that 
ſort, and it would be very odd, that the proceſs of this cow:t ſhould have any thing to aſſiſt it. 
He ſaid he remembered that a bill was brought into parhament, to extend judgments to the plan- 
tations, but it was rejected; but as to the plantations it is particularly odd, as it affe&s rhe king'e 
Jevereignty in council ever them ; but what makes it clear to demonſtration, that it mould not go, 
1s this, where a detendant to a bill, whoſe uſual reſidence is in Ireland, happens to be here, he is 
obliged to give fecurity; which makes it plain he is not am-nable to this court; for if he was, 
that precaution would be unneceſſary. So 3 particular ien was denied, but a general one 


of courſe granted. 


(E) Of what Things. 


j. AFTER the defendant was committed for non-performance p.ny de- 
of a decree, yet the Court ordered that a ſegugſfration 2 fa 


Gould be granted te leu monies of his in other men's hands, 18 Nov. che plaintiff 
B b 4 11 Jac. out of other 


» 
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LE Yr la-. li. A. fol. 322. and he committed, becauſe his wife would 
in the na- no being in, bonds after; but the e order was in May 10. 
ture of a le. fac. li. a. fol. 353. Toth. 273. Lakes v. Meares. 


ueſtrstiou. 


oth. 233. cites 11 Car. Ladkin v. Seckville. 


Chan.Caſes, 2. Upon a decree for a perſonal duty, a ſequeſtration was awarded 


— againit the defendant's real and perſonal eſtate. It was after- 


2 Ficem. Wards moved, that ſequeſtrations were ſparingly granted formerly, 
Rep. 125- and then only of the thing in demand, that they take more than all 


i . 4 
mou "59G the executidns at law, and had been extended ſo far of late as to 


Fountain in /eque/ter things in actian. But on the other fide it was inſiſted, 
_—_— that ſequeſtrations were very ancient; and cited-a caſe of 
pante "> ZACHEVERELL v. ZACHEVERELL, where a ſequeſtration was 
ſequeſtra» £ 7 3 7 . 

tions; and Ait arded again}t both lands aud goods; and the thing decreed was 
the Ld. a perſonal duty, and that this ſequeſtration was awarded by the 
Sue ha; Court, being atfiſted with the judges, upon view of 4 precedents. 

» . . W . . 

2 court ba- And urgec, that if ſequeſttations were taken away, the juſtice of 


ron in 2 this court would be eluſory; ſo that if defendant would lie in 


2244 * priſon, the plaintiff, after great expence, could have no benefit of 


ſequeſter his decree. Lord Chancellor, aſſiſted with Mr. Baron Turner, 
the profits ſaid they would ſee precedents; and after at another time de- 


mu Hh clared they were ſatisfied the ſequeſtration in the principal caſe was 


ment in well awarded, and that ſequeſtrations were a neceſſary proceſs of 
Lebt, and this court, Chan. Caſes, 91. Mich. 19 Car. 2. Hide v. Petit. 

therefore it 7 

is reaſonable that the High Court of Chancery may do fo; bat Fountein would not deſend the 

ſcquellration of choſcs in ation, nor of copyhold eftates, which was the point in queltion. 

A ſequeſtration was grentes of lands for debts only, in 13 Jac. Lib. B. fol. 502. or thereabouts, 

end Mich. 14 Jac. Lib. 13. fol. 3og. Toth, 274. Covciand v. Mudd. ——A fequ ftration for 

money was buth of copyhoid znd irechold, Toth. 274. cites 13 Jac. Lib. A. fol. 105. Mullins 

v. Bawden. A {equeiiration was for a marriage-portion. Toth, 275. ſays the decree was 

$5 or 17 Jac, Eardlcy v. Eltonhead, And fee Toth, 273. 274, 257 5-——Scquetiration may be 

of land and copy hold ioo, and may be extended for à perionalty ; per Lord Chancellor. 2 Chan. 

Caics, 46. Hill. 32 & 33 Car. 2. in cafe of Collion v. Gardincr, 


[ 330] 3- The defendant being in the Fleet, the money decreed was 
Toth, 26. ſequeſtered, it being in the Fleet. Chan, Caſes, 92. cites it as in 


S8. C. 11 Cr. the Lord Coventry's time, Ruſſel v. Read. 
and is, that | ; 
a warrant w2s made to the ſetjeant at arms to go into the Fleet, and to take the defendant's money 
vnd goods 0 fatishy a fine, | | 


4. Defendant being in contempt for diſebeying a decree, and 
being a priſoner in Briſtol, was brought thence by habeas corpus, 
and turned over to the Fleet, and refuſed to obey the faid decree. 

The Court ordered a ſequeſtration againſt his real and perſorbl 
| Hate. 2 Chan. Rep. 151. 31 Car. 2. Elbard v. Warren. 


dof zz eo. a As ads LEE: 


$.C. ciird $5. Account of a perſonal eftate was decreed, and referred to a c 
| Arg. Mich. matter; exceptiens were taken to the account, and referred back v 
1 on one exception; in the interim A. the defendant having had a y 
Kep.714-in treaty for the marriage of B. his ſon, but nothing concluded, he by 
* 3 of deed, to enable B. to make a jointure, in cafe he married, and in b 
Cook in the co ration that B. had undertaken to pay his debts, amounting to ff 


Eachequer. / Ol. /ettled all his lands upon B. aud bis heirs, being of far _— 
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value, viz. many 1000 pounds, and the creditors were no parties 
to the deed; and in the deed a power of revocation was reſerved to 
A. in caſe B. ſhould die without 1//us. This was done before the 
maſter made his 2d report. The 2d report varied but 111. from 
the former, being about 400]. due upon both reports: proceſs of 
the Court was purſued to a ſequeſtration againſt A. and his aſſigns. 
B. being taken upon attachment for diſobeying the ſequeſtration, 
and examined, excuſed himſelf by the title aforeſaid. The queſtion 
was, whether B, was liable to the ſequeſtration in this caſe ? which 
was much debated by counſel on B's behalf. 1ſt, Becauſe no 
land was demanded but only on account of a perfonal eſtate. 
2dly, Becauſe at the time of the alienation. the account was not 
aſcertained, and the caſe of an outlawry was juſt the ſame ; if the 
party aliened after the outlawry, his land was not ſubject to it in 
the hands of the alienee. And 3dly, The ſequeſtration was for 
the contempt, and not for the duty. Lord Chancellor thought 
that the not allowing a ſequeſtration, in caſe of a juſt duty de- 
creed, makes this court illuſory, and permits mankind to be co- 
zened. And it being objected by Sir Francis Winnington, that 
his lord{hip had declared that a voluntary ſettlement would not 
bar a ſequeſtration, he thercfore deſired leave to try it. But 
Lord Chancellor refuſed it, becauſe he was of opinion that there 
is fraud apparent, and that there needs no trial for ſati faction. 
e Chan. Caſes, 43. Hill. 32 & 33 Car. 2. Colſton v. Gardner. 
6. There was a decree for 5000l, on account againſt the father 2 Chan. 

in execution, hereof the proceſs was carried to a ſequeſtration © —_— 
of the lands which the father had at the time of the decree, and (as the caſe 
ſettled on debate on the heir of the father, though he _ made title of Witham 
thereto, by conveyance made to the father. It was diſputed if the 2 Sg 
comvezance was revacable, or not; for if it was, the Lord Keeper Colſton v. 


. would keep on the ſequeſtration, though the decree was not for Gardiner. 


But where 


lands but for perſonal duty: at laſt the ca'e appeared thus, the 23 


father about 1663, before the ſuit, ſettled the land voluntarily on tion was 


himſe]f for life, the remainder to his ſon, remainder over; pro- Eranted for 


vided he might by deed revoke thoſe uſes, and ſays nothing of . 


limiting new uſes; afterwards, and before the decree or bill, he then de- 
revokes the former uſes, and by the fame deed limits an eſtate to 3 

. 0 . 2 2 o 
his ſon; in which 24 deed was no power of revocation, but though eee. 3 
it was voluntary and for natural affection, was abſolute; ſo Lord weyance; 


Finch diſcharged the ſequeſtration. Chan, Caſes, 241. Anon. this is no 


bar to the 


ſcqueſtration cited by Lord Chancellor. 2 Chan. Caſes, 46. in caſe of Colſton v. Gardiner, as uy 


May, 29 Car. 2. Langly v. Breedon. 


E 


7. Upon a contempt for not anſwering plaintiff*s bill, the ſe- { 331 ] 
queſtrators were ordered to pay the rents to the plaintiff, to- 
_ the duty demanded by his bill. N. Ch. Rep. 1. Okeham 
v. Hall. g f 

8. If a prebend has a ſole diſtinct corpſe, it may be ſequeſtered ; 
but where he is only a member of the body aggregate, and the 
inheritance is in the dean and chapter, there cannot be a ſequo- 


PORE . 
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ſtration. 1 Salk. 320. Moſely v. Warburten a fellow of 
Wincheſter College. 

9. On a decree Pack a e duty, the defendant ſtood out in 
contempt, but before a ſequeſtration againſt her, ſhe being tenant 
for life, infeoffed truſtess, in conſideration of 58. and alſo in conſi- 

deration of 400l. part of a conliderable ſum recited to be due to 
her daughters; and fo conveyed her eſtate for life, in truſt for hey 
daughters (infants) and their heirs. Afterwards a ſequeſtration 
was taken out againſt the mother, and this eſtate was ſeiſed; it 


daugbters had in the eſtate, who reported that they had not made out 
4 ſufficient title whereby to impeach the ſequeſtration. It was in- 
ſiſted that this decree bound only the defendant's perſon, and not 


& al. v. the Earl of Darnley, faid that a decree for a debt does not 
bind the real eſtate, it acting only in perſonam, and not in rem, 
and the remedy to affect land is only by ſequeſtration for a con- 
tempt, and that a decree for a debt never affects the lands in the 
hands of an heir. And ſeveral other caſes there cited to the fame 


in the principal caſe. Comyns's Rep. 712, pl. 277. Mich. 13 


Geo. in the Exchequer. Cook v. Cook, 


x (F) Power of Sequeſtrators. 


1. 8 of the lands ſequeſtered being a term for years, the 

Rep. 192. Court afterwards ordered the commiſſioners of ſeque- 

| gz Car. 2. tration to ſell the term towards ſatisfaction of the decree. 3 Ch. 
ward y- R. 87. Mich. 168 1. Ellard v. Warren. | 


Warren, 


8. C. accordingly. 


2. Sequeſtrators were in poſſeſſion of a great houſe in St. James's 
Square, which was the defendant's for life ; the Court ordered that 
the maſter allow a tenant for the houſe, and the ſequeſtrators to 
make a leaſe, and the tenant to enjoy. 3 Ch. R. 87. Harvey 
v. Harvey. 


Caſes, 104- timber, they cut down to the value of 7oool. and paid over only 
3. 2000l. to the plaintiff, for whoſe benefit the ſequeſtration was 
Chan. granted; North K. would not charge the plaintiff with more 
Rep. 245- than the 2000]. though defendant was all the time an infant. 
5. ©: but Vern, R. 160. pl. 149. Paſch. 1683, Dacres v. Chute, 


not S. P,— | 
3 Chan. Rep. 6. S. but not 6. P. | 


4- Sequeſtrators on meſne proceſs, are accountable for all the 

profits, and can retain only ſo far as to ſatisfy for the contempts. 
33 Vol 248. Trin. 1684. in the caſe of Gibſon v. Scevington. 

5. It was moved, that the irregularity of a ſequeſtration might 

be referred to the deputy, which was taken out againſt the de- 


was referred to the deputy to examine what intere/t the mother and 


the land; and that the Maſter of the Rolls, in the cafe of Bligh - 


pu poſe, but nothing mentioned as faid by the Court any further 


* Chas, 3. Sequeſtrators, having, by virtue of an order, power to 57 


TI ID RET”. Fo ET 
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fendant for not appearing, by reaſon of it's being taken out ſooner 
than by the mk of the Court it could, and yet the- ſequeſtrators 
had taken the goods off the premiſes, and threatened to ſell them. 
The Ch. Baron faid, that as to“ the carrying the goods off the pre- 
miſſes, it was clear the ſequeſtrators could do that, becauſe a ſeque- 
{tration upon meſne proceſs anſwers to a diſtringas at law; but 
however, as to the ſelling them, the Court agreed in the preſent 
caſe it could not be lawful, and faid it had lately been ſettled upon 
debate; and obſerved farther, that courts of equity could not au- 
thorize ſequeſtrators to = goods, even upon a decree, till Loxp 
©TAMFORD'S ACT, Which makes decrees in this reſpett equivalent 
to a judgment; and even new the counſel ſaid, ſequeſtrators cannot 
fell but upon leave of the Court however, the Court faid this 
was a matter proper for them to conſider upon another occaſion, 
and therefore only referred the irregularity of the ſequeſtration, as 
to the point of time, to the deputy. Barnard. Rep. in B. R, 
212. cites Mich. 3 Geo. 2. 1729. in the Exchequer, Deſ- 


brough v. Crumbey. 


(G) Sequeſtration. Determined or ſet aſide, 


1. n diſcharged as to an annuity, after the 
* death of the offender. Chan. Rep. 247. Proctor v. 

eynell. | | | : 

: A decree being made againſt A. for a debt of 54571. to J. S. S. C. cited 
a ſequeſtration was awarded —_— the eſtate, but this defendant 1 
dying, and being only tenant for life, B. his ſon and heir being à cre- 2 Chan. 
Aitor of his ſaid father by flatute flaple, and judgment, for above Caſes, 46. 
600/. due to B. long before F. S. had exhibited his bill, and B. OT. 
being alſo ſeiſed as a purchaſor in remainder of the ſame lands, and caſe of Cot- 
being now veſted in him, and fo his title prior to the bill of J. S. ſton v. Gare 
and againſt whom B. had brought his bill, and there being no diner. 
reaſon to charge the lands with the debts of A. it was decreed 
that the ſequeſtration, and all orders and proceedings thereon, be 
abſolutely ſet aſide and diſcharged. Fin, Rep. 126. Mich. 26 
Car. 2. Witham v. Bland. 
3. A ſequeſtration was granted for not obeying a decree, and the 
plaintiff was in poſſeſſion, but the decree was reverſed becauſe not 
well grounded ; and therefore decreed the ſequeſtration to be ſet 
a/ide, Fin. Rep. 312. Trin. 29 Car. 2. Puleſton v. Puleſton, 

4. On a demurrer the plaintiff's bill was to revive a ſeque- But : Vern, 
ſrration obtained again/t the defendant's huſband for a perſonal duty 19%:pl-137- 
before his intermarriage with the defendant, and to avoid the de- 168g. upon 
fendant's eflate in dower in the lands that were ſequeſtered before a demurrer, 
the marriage, it being inſiſted, that theſe lands were ſo bound by eee 
the ſequeſtration, and covered therewith, that the defendant's clined. that 
right of dower could never attach them. To this bill the de- a Cqueſtra- 
fendant demurred, and the demurrer was allowed by the Lord ag ah 
Keeper; and the counſel at the bar deſired to know his Iordſhip's T5 enen 


8 a : i mined with 
pinion, whether the heir in fee ſimple ſhould, in ſuch * 2 — 


— — OE TRAY 
* * 
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the party, the eſtate bound, and ſubject to ſuch a ſequeſtration, or not? 


| _ © ng But the Lord Keeper retuſed to declare his opinion therein ; 
wives ſaying, that caſe was not now before him. 1 Vern. 118, 179. 
2 _ pl. 106. Hill. 1682. Anon. 


took time to conſider of it, and would be attended with precedents; and the cafe of Rockley and 


" Burdet was cned, where it was ruled, that fuch a ſequeſtration ſhould not bind the ſeme, who came 


in for her jointure or dower. Unverſity College v. Foxcroft. 2 Chan. Rep. 244. S. C. 
accordingly, though it was inliſted, that it was à caſe of extremity, being on the behalf of a charity, 
and that ihe defendant endeavours to deprive the plamtifis of abool. given to purchaſe 1091. « 
per for maintenance of 2 fellows of the college. 

A frqueſtretzon which iſſues as meſre proceſs will be diſcontinued, and determines by the death of 
che party; but where it iſſues iz purſuance of a deeree, and to campel the execution of it, there, 


23 it pe tor a perſonal duty, it is otherwiſe. Vern. 58. pl. 54. Trin. 1682. Burdett ,, 


F. At the ſetting down of the Exchequer-caufes in Serjeant's- 
Inn, an eje&iment having been brought of lands which ſequeſtrators 
had got paſſeſſion of, a bill was brought to revive the ſequeitration, 

likewiſe an injunction prayed to ſtay proceedings in the eject- 
ment, Counſel moved, that the ſequeſtration might be revived. 
He allowed, that it was taken partly upon copyhold lands and partly 
upon freehold, and that the defendant in the original ſuit was dead; 
but yet he ſubmitted it, that the ſequeſtration was proper to be re- 
rived, as to the whole lands in the hands of the heir: he con- 
feſſed, that this was a ſequeſtration on a decree, and that ſuch 
ſequeſtrations were but of late date. They hegan in the time of 
Ld. Nottirgham in the Court of Chancery, and not allowed in 
this court till the 14th of June 1687, in the caſe of FounTain 
and Mavers. He confeltcd likewite, that they did abate by the 
death of the party; but yet, he faid, as to the freehold, it was 
certain it might be revived; and as to the copyhold he ſubmitted 
it, the law was the ſame; for it is well known, that this proceſs 
runs upon theſe lands, though the common law proceſs of elegit 
does not. The Court ſaid, that though it was true fequ:/frations 
run upon copyhold, yet it was to be doubted whether it could be re- 
tive in the hands of the heir to ſuch lands; for if it ſhould the 
heir would not take up thoſe lands, and then the lord would be 
without a tenant ; for which reafon they ordered the injunction 
to continue only as to the freehold lands, and diffolved it as to 
the copybold, with liberty to apply to the Court again. Barnard. 
Rep. in B. R. 431. Hil 4 Geo. 2. 1730. Whitehead v. 
Harriſon. | „ 
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(H) Relation. 


1. HERE the defendant, for not bringing into court 2 

deed. purſuant to a decree, was proſecuted on con- 
tempt to a ſequeſtration, which he got jet aſide en a folſe ſuggeſtion, 
2 writ of reſtitution was decreed to the plaintiff and defendant to 
account to him for what he had received ſince he got the ſeque- 
ftratian ſet aſide. Fin, Rep. 471. Mich. 32 Car. 2. Lewis 
v. Lewis. | ö 


4 Is N , 
120 3s | 2. Ihe 


Serjeant at Arms. 


>. The ſequeſtration binds from the time of awarding the com- 
miſſion, and not only from the time of executing it, and its being 
laid on by the commiſſioners; for if that ſhould be admitted, then 
the inferior officer would have ligandi & non ligandi poteſtatem. 
Vern. 58. pl. 54. Trin. 1682. Burdett v. Rockey. 


For more of Scqueſtration in general, ſee Serjtant at Arms, 
and other proper Titles, 


Serjeant at. Arms, . T3343 


x. FP HIS officer, ſerjeant at arms is by patint frm the queen 
WF N. C222 4 
2. His office is to bear a gilt mace before the Ld. Keeper, in 


going to or returning from court or parliament ; and to execute all 
war tants granted againſt any perſon after he has ſtood out a com- 
miſſion of rebellion ; or to bring up, by order of Court, any one 
that is in cuſtody of a ſheriff or other officer, who has returned a 
cepi corpus upon a proceſs of this Court, and brings not in the 
party, and to take into cuſtody any other perſon, upon an order of 
this Court. P. N. C. 332. n | 
3. It was ſaid, the Court may, if there be cauſe, ſend this officer 

— bring in a defendant to appear, inſtead of iſſuing a ſubpœna. 
FP. - AY | 

> «tC by ſeveral deputies, ſome of whom are uſed as, and called 
meſſengers (as is ſaid) before a commiſſion of rebellion ; others upon 
or after a commiſſion of rebellion, and are called by the name of their 
ſuperter. P. R. C. 332. 

5. A party in cuſtody of the ſerjeant at arms or meſſenger, upon 

ſome contempt, prayed to be turned over to the warden of the 
Fleet; becauſe he lay in the hands of the officer at fo great an ex- 
pence as 1 31. 44. per diem; and it was granted him. P. R. C. 332. 
6. Where a defendant is taken upon proceſs of contempt, and 
che ſhertff returns cepi corpus, the party lying in priſon, or the 
Heriſf refuſing to bring him in, the Court will order a meſſenger 
o — to take the priſoner into his cuſtody and bring him in. 
P. R. C, 333. e 
] The Goun refuſed to order a meſſenger to Durham, which 
bs 200 miles or more, on the return of a cepi on an 3 
* | | | . CA 
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Serjeant at Arms. 


becauſe of the great diſtance and expence ; but ſaid, it is uſe d to be 
granted as far as York. P. R. C. 333. 
8. Upon an information, that A. & B. two neceſſary witneſſes, 
abſented themſelves, to as not to be found to be ſerved with proccts, 
a meſſenger was granted to bring them in. P. R. C. 333: 
Per Ld. K. g. On a motion for a meſſenger on a cepi corpus, the defendant 


Nonb, living in Londen, North K. ſaich thi's had been looked as a motion 
gianting a Of courſe, but it was grounded on a miſtake z for to his knowledge 


meſſenger the officers of the city have not their own amerciaments. 'They 
ee have no roval amerciaments, Vern. Rep. 116. Hill. 1682. Anon. 
the ordinary proceſs of the court, and it might be neceſſary for expedition, yet he muſt take care that 
the king might not loſe his amerciaments; and therefore, for the future, no metfenger thould go till 
the ſherift be amerced. But it was anſwered, that would occaſion great delay; for that the ſheriff 
could not be amerced but in term-time. Vern. 134. Paſch. 1683. Anon. 

Note, when a cepi corpus is once returned, there is ar end f al! manner of proceſs, ſor no pro- 
clamation or commiſſion of rebellion goes after that) and though a mefſenger of late years has been 
wually granted in ſuch caſes, yet he is but a nexw officer, and ſubordinate ts the ſerjeant at arms; but 
regularly, in ſuch a caſe, you ought to move, the defendant may enter his appearance and be ex- 
amined _ 4 days, or Rand committed. » Vern. 344 pl. 338. Mich. 1683. Frederick 
v. David. | 

On a like motion and ſuggeſtion, that the ſheriffs of London have the amerciaments; and theres 
fore it being a vain thing to amerce, the uſual way in ſuch caſes is tor a mellenger. Ld. Chan, 
King ſaid, that the Ari having returned, that be bad the bady in his cuftody, the belt way is to 
move, that he bring in tne body; which, if not done forthwith, he leid, he would order the he rig 
ra pay the plaintiffa.. his coffs; and that by introducing this practice into the Common Pleas, he 
had prevented us * dilatory there; and therefore, in order to prevent the like delay in this court, 
his lordſhip directed an order upon the ſherifl, that he forthwith bring in the body. 2 Wms's 
Rep. 301. Trin. 17253. Anon. 


3351 SI | 
G. Equ. R. 10. A meſſenger ſhall go in all caſes where the ſheriff takes bail 


84. Hill. where the party is not bailable, as upon an attachment for not 


* paying coſts; and ſo it was ordered. Ch. Prec. 331. Paſch. 


1712. Anon. | 

11. No ſequeſtration can regularly iſſue to ſequeſter the eftate 
of any perlun who cannot be found, but upon the return of non / 
indentus of the ſerjeant at arms; per Ld. Chancellor: and his 
lordſhip did therefore order, that from henceforth where any perſon 
is in contempt, either for want of an appearance or anſtuer, or for 
not yiilding obedience to any order of this court, (unleſs it be for con- 
temptuous language, or the beating and abuſing any perſon in the 
ſerving the proceſs of this Court, or other contempts of the like 


nature) the ſerjeant at arms attending this court do apprehend and 


bring the contemner to the har of this court, to anſwer ſuch con- 


tempt; but if the contemner can not be found, then to return, non 


eft inventus ; to the end a ſequeſtration may regularly iſſue, accord- 
ing to the ancient rules and practice of this court; and that proceſs 
do, for the future, iſſue accordingly ; and that it may be made a 
part of all orders for giving time to anſwer, or for doing any other 
act upon the Pony. entering his appearance with the regiſter, that 
the party, when he enters ſuch appearance, do likewiſe conſent that 


a ſerjeant at arms do go againſt bim, as upon a commiſſion of re- 


bellion, returned, non eſt inventus, in caſe of non-compliance ; and 
that this order be hung up in the regiſters and Six-Clerks Office 


of this court, that all perſons may take nodce thereof, and yield 
| obedience 


Sgr. ec 


88. 


Service of Rules, Orders, . 


abedience to the ſame, Chan. Prec. 553, 554. pl. 341. Mich. 
1720. Ex parte Jephſon Serjeant at Arms. 

12. The return of the 2 attachments, upon which an order for 
4 ſerjeant at arms was grounded, was reported to be irregular for 
not being entered in the Regiſler's Offics, 2 Wws's Rep. (657.) 
Mich. 1731. James v. Philips. | 


Fer more of Serjeant at Arms in general, ſee Sequeſtration 


and other proper I itles, 


Service of Rules, Orders, xc. 


* 


J. A BEIN G ſerved without a copy of an injuclion, defired 

the perſon to ſhew him the writ to examine the writ and 
copy, -to ſee how far he was concerned in it, which was denied ; 
whereupon A. delivered back the copy, and diſturbed the poſſeſſion 
which the injunction was to quiet. Per Lord Keeper, the party 
below ſhall obey ; if he will diſpute, he ſhall do it here. 2 Chan. 
Caſes, 203. Mich. 26 Car. 2. Woodward v. King. 


2. A plaintiff is a good witneſs to prove ſervice of a decree z [ 336 


he ſhall be diſcharged 


but if the defendant ſwears the clean — 
ich. 1659. Nurſe v. 


of the contempt. 3 Chan. Rep. 239. N 
Guillim. 

3. Two defendants had brought a joint action at Leghorn 
againſt the plaintiff, and had there arreſted his goods, and the de- 
tendant (Baker) being now here, and the other at Leghorn, and a 
bill being filed againſt them, Baker put in his anſwer ; and it was 
ordered, that a ſubpœna being left with him ſhould be good ſervice 
on the other defendant, who was at Leghorn ;z and thereupon an 
attachment for want of an anſwer, and Io an injunction to ſtay pro- 
ceedings at Leghorn : but the Ld. Chancellor faid, he w ad- 
viſe with the judges; which afterwards he ſaid he had done, and 
their opinion was, that the injunction ought to be diſſolved: but 
the Reporter ſays, that all the bar was of another opinion ; and that 
it was faid, that an injunction did not lie for foreign juriſdictions, 
nor out of the king's dominions ; but to that it was anſwered, thas 
the injunction was not to the Court but to the party. Chan. 
Caſes, 67. Paſch. 17 Car, 2. Love v. Baker & al. 

4. Subpœna was ſerved on the defendant's ſeruant, who gave ns 
Mice to the defendant, who was proſecuted for contewpt to a ſerjeant 
| - | 21 


* 
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at army. Per Cur. though the want of notice is ſufficient to dis- 
charge the contempt, yet the defendant ſhall pay the plaintitF's co/ts, 
elle the plaintiff may be put to charge without any fault of his; 


for prima facie the ſervice was good, and ground enough for tha ' 
plaintiff to go on with proceſs of contempt; and fo ſha have his 1 
coſts. Hard. 405. pl. 6. Paſch. 17 Car. 2. in the Exchaquer, : 
Duncomb v. Hide. | 
5 If a man be within and keeps his doors ſhut, the leaving a e 
rule at the houſe is good ſervice; otherwiſe if he is from home. f 
Comb. 243. 5 W. & M. B. R. Anon. th 
6. Lord Sommers doubted if 2 fereigner can be ſerved with 2 Ja 
ſubpœna in a foreign country ; and Hutchins faid, he remembered * 
that the great Duke of "Tuſcany had laid ſcveral perſons by the heels 
for executing a commithon to examine witneſſes in his dominions pe 
without his leave. Ch. Prec. 83. Mich. 1698. Cowtllad v. Ceiy. 2 
7. If the party's clerk in court be dead, no proccts can be taken = 
out againſt the party, till he has appointed a new clerk in court, and _ 
a {ubpcena ad factend. attorn. muſt be taken out and ſerved; for 2 
till then the party is not in court. And it was alowed, that the his 
ſervice of ſuch ſubpœna would be good, if let at the houſe. Wms ord 
es 3 1 * 0 11 > Acer in ' 
Rep. 420. Paſch. 17 18. in the caſe of Roper v. Ratcuf, 85 
| | true 
For more of Service of Rules, tc. in gencral, fee Injuncions is a 
and other proper I ues, _ 
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x or ce 
open 
| | houſe 
(A) bat ſhall be ſaid a Seſſions. the n 
| | . liame 
| , ; EN or 
| The partia- [ f. HE paſſing of avy bill or bills, by giving the royal aſſent 3 
| — 4 '4 thereunto, or the giving ary judgment in parliament, does i 1 
| 1 en not make a ſeſſion, but the /// does continue until that feon be ns 
' miniter the prorogued or diſſolved ; and this is evident by many precedents in p * 
| b 5 parliament, ancient and Jate. 4 Inſt. 27, | ik 
| Lent : the aſt Monday of the parliament, the geh part of their grain, wool, and lamb, &c. was. 
granted to the king, on condition that the king would grant their petitions in a ſchedule, beginning judgine, 
thus, viz. theſe be the petitions which by the commons and lords were drawn into a form of a fle- ormer; 
, tute, and paſſed both houſes, and the royal affent thereunto, and the {ame exemplified under the any roy 
| great ſeal, Alter this the parliament continued, and divers acts made, and petitions granted ; an affent ha 
io the end that parliament was diſſolved. 4 Inſt. 27. : 158 _ 
5 4 en anno 3 R. 2. it is declared by act of parliament, That the killing of kay _ 


In the parliament hold | : 
John, imperial amballador of Genoa, was bigh tcalony crimen lalz wajeltatls, and jet the mm Godfalve 
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ment continued, long after, and divers acts of parliament afterwards made, and petitions granted 
and in the end the parliament was diſſolved, 4 Inſt. 27. | 

In the parliament, begun the 1ſt day of March, anno 7 H. 4. on Saturday the 8th day of May it 
was enacted by the king, the lords ſpiritual and temporal, and the commons, that certain ſtrangers 
by name, who ſeemed to be officers to the queen, ſhould by a day depart the realm, and procla- 
mation thereof in kind made by writ, by authority of parliament; which parliament continued, 
aud divers other acts of parkament made, and petitions anſwered, and on the 22d day of Dec. 8 
II. 4. diſſolved. 4 Inſt. 27. * 

The parliament begun the 7th of November; and on the 1ſt day of the parliament it was reſolv- 
ed, by all the judges, that thoſe that were attainted of treaſon, and returned knights, citizens, or 
burgeſſes of parliament, that the attainders were to be reverſed by authority of parliament before 
they could fit in the Houſe of Commons; and that after the attainders reverſed, both the lords and 
thoſe of the Houſe of Commons might take their places; for ſuch as were attainted could not be- 
lawful judges fo long as their attainders ſtood in force; and thereupon the attainders were reverſed 
by att of parliament, and then they took their places in parliament; .and the parliament continued, 
and divers acts made, 4 Inſt 27. 

The bill of Queen Katherine Howard's Attainder paſſed both houſes about the beginning of the 
parliament, whereunto the king fitting the parliament by his letters patents gave his royal aſſcnt, 
and yet the parliament continued until the 1ſt day of April, and divers acts of parliament paſſed 
| after the ſaid royal aſſent given. Divers more might be produced but theſe ſhall Tuffice, So as 

aibeit bills paſſed both houſes, and the royal aſſent given die, there is no ſeſſion until a pro- 
rogation or a diflolotion, 4 Inſt. 27. | | 

The Earl of Shaftsbury, with other lords, was committed to the Tower in 1676. by virtue of an 
order of the Houſe of Lords. It was inſiſted by the counſel for the earl, that by the king's giving 
his royal aſſent to ſeveral laws which have been enacted, the ſeſſion is determined, and then the 
order for the impriſonment is alſo determined; and cited Brook, tit, parliament g6. every ſeſſion 
in which the king figns bills is a day of itſelf and a ſeſſion of itſelf. 1 Car. 1. cap. 7. a ſpecial act 
is made, that the giving of the royal aſſent to ſeveral bills ſhall not determine the ſeſſion. It is 
true, it is there ſaid to be made for avoiding all doubts. In the Rarute of 16 Car. 1. cap. 1. there 
is a proviſo to the ſame purpoſe; and. alſo 12 Car. 2. cep. 1. 11 R. 2. That by the opinion of 
Coke. 4 Inſt. 27. the royal aſſent does not determine a ſeſſion, but the authorities on which he 
relies do not warrant his opinion; for 1, in the parliament roll. 1 H. 7. 6. it appears, that the 
royal aſſent was given to the act for the reverſal of the attainder of the members of parliament, the 
lame day that it was given to the other bills; and in the ſame year the ſame parliament aſſembled 
again, and then it is probable the members, who had been attainted, were preſent, and not before, 
that 8 R. 2. n. 13. is only a judgment in caſe of treaſon, by virtue of a power reſerved to them on 
the ſtatute 25 Edw. g. Roll. Parliament 7 H. 4. n. 29. and is not an act of parliamens. 14 E. 
3-n 7, 8, g. the aid is firſt entered on the roll, but upon condition that the king will grant their 
other petitions. The interence my Ld, Coke makes, that the act for the attainder of Queen Ca- 
tharine 33 H. 8. was paſſed before the determination of the ſeſſion, is an error; for though ſhe 
was executed during the ſeſſion, yet it was on a judgment given againſt the queen by the commiſe 
fioners of oyer and terminer, and the ſubſequent * was only an act of confirmation, Arg. 1 Mod. 
1g1, pl. 1. Trin. 29 Car. 3. B. R. in caſe of the Earl of ury. 


2. The diverſity between a prorogation and an adjournment [ 338 ] 
or continuance of the parliament, is, that by the prorogation in 
open court there is a ſeſſion, and then ſuch bills as paſſed in either 
houſe, or by both houſes, and had no royal aſſent to them, muſt at 
the next aſſembly begin again, &c. for every ſeveral ſeſſion of par- 
liament is in law a 3 parliament; but F it be but adjourned 
or continued, then is there no ſeſſion ; and conſequently all things 
continue {till in the fame ſtate they were in before the adjourn- 


ment or continuance. 4 Inft. 27. ; 5 5 
3. When a parliament is called and ſits, and is diſſolved without A writ of 


any act of parliament paſſed, or judgment given, it is no ſeſſion o e | 
parliament, but à convention, 4 Init. 28. parliament 
to reverſe a 


judgment in aſſiſe, but the parliament being diſſolved, it was moved for execution according to the 
tormer judgment, Coke Ch. J. held, that this was no parliament; becauſe no bill paſſed, nor was 
ny royal aſſent given, ſo that it was only an inception of a parliament ; but if any aſſent or dif 
afſent had been to any bill, then it ſhould have been ſaid to be a ſeſſion ; and then a roll ſhould 
ave been made thereof, and it is not to be tried by a jury, whether there was a parhament or 
_ Ang execution was granted by rule of court, a Bulſt. 237. Trin. 22 Jac. Heydon v. 
alve. wes p 
Vos, XIx. C6 A ſummons 
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A ſummons was zwarded for 8 parliament, and the knights and burgeſſes were returned, and 
the lords and king came in ſtate to the parliament, and ſome bills paſſed both houſes, and ſome 
patents, by command of the Commons, were brought in, becauſe they apprehended them to be 
againit law, after the laſt day ot the laſt term the king by commiſhon diſſolved the parliament. 
And there Coke ſaid, that he had ſeen divers precedents where the king had annihilated ſuch par- 
liament, as 22 E. 4. the parliament was revoked (as the word is) and ſuperſedeas granted to the 
counties and towus, by reaſon of a ſudden coming of enemies, and that the like was done in the 
Ame of E. 2. by proclamation and ſuperſedeas. But Roll (the Reporter) adds a nota, that he 
bed been credibly informed, that by the opinion of all or the greater part of the juitices, the ſtatutes 
nioreſaid are not determined for the caule aforeſaid: and lays, quæte if the precedents aforeſaid 
are that the parliament was diſſolved, in as much as it is ſaid the ſuperſedeas's were awarded to 
the counties and towns, which implies, that it was after ſummons and before afſembly. Roll, 
Rep. 29. pl. 1. Trin. 12 Jac. Anon. | 

© 2 Bulſt. 237. cites the S. P. and ſays it was upon the coming in of the Scots, but that all the 
bills did then ſtand in their force to be revived again at the next ſeſſions of parliament. 


4. It was agreed, that every parliament is a ſeſſion, but not e con- 
verſo; for one parliament may have ſeveral ſeſſions. Hutt, 61. 
Hill. Vacation, 20 Jac, | | 
Lev. 265. 5. An ad of parliament was made to continue for 3 years, and 
22 aa from thence to the end of the next ſeſſion of parliament, and no longer. 


ban Y Reſolved that this muſt be intended a ſeſſion which commences 


2ngly, and after the 3 years expired; for if a ſeſſion ſhould be within the 


ſeems to 


4 pe three years, and continue for many years, the act would continue. 


the Re- Vent. 22. Paſch. 21 Car. 2. B. R. Anon. 

porter ſays 

that fo it was reſolved in C. B. the ſame term, as Lockhaut the prothonotary informed him.— 
And where in ſuch caſe there had been a convention of parliament after the 3 years, but no act 
paſſed in it but the parliament was prorogued, it was held that this was no ſciiion of parliament, 
and therefore the act continued; and Twiſden I. faid the opinion of Hale Ch. B. was accordingly. 
Sid. 457- pl. 28. Palch. 22 Car. 2. B. R. Horſl:y v. Potts. 


Hob. 78. 6. It cannot be called a ſeſſion of parliament, unleſs the king 
3 paſs an act. Vent. 22. Paſch. 21 Car. 2. B. R. Anon. 


I. 133. | 
For more of Seſſions of Parliament in general, ſee Parlia: 
ment, Statutes, and other proper Titles. 


„ 1 
A. A _—_ 
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(A) Summoned and held; how, and by whom. 


» Hawk. 7, 2 UGH ſeſſions of juſtices of peace be commonly and 
FE 1 moſt 'orderly ſummoned by a precept in writing, yet it i. 
2 - * 7 | | | | wut 


| 
i 


ty 
Y « 
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not altogether of neceſſity (for the making of a lawful ſeſſions) to that it is 
have it ſo; for if competent juſtices of the peace do get men to faid that a 
ſerve, and thereupon do hold a ſeſſion (without any precept before e 


directed) all preſentments made before them by 12 lawful men, fore jul. 


ſhall be of force in law; but no man ſhall loſe any thing for his tices of 


default of appearance there, becauſe no man had notice of their 8 
ſitting. Lamb. Eiren. lib. 4. cap. 2. | fions by 4 
bare award, 


becauſe the precept for the ſummons of the ſeſſions hath a clauſe to the ſame effect, for the ſum- 
mons of 24 out of every hundred, &c, Yet he much queſtions whether this matter do not rather 
depend on practice, and the conſtant courſe of precedents, than any argument from the reaſon of 
the thing; for the precept to the ſheriff from juſtices of oyer and terminer, in order for the holding 
of their ſeſſions, has, in effect, the very fame clauſe for the bringing of 24 before them out of each 
hundred at the day of their ſeſſions, &c. And yet it ſeems agreed, that they cannot have a jury 
returned for the trial of an _ — before them, by force of a bare award, but ought to make 
a particular precept to the ſheriff for that purpoſe under their ſeals, 

* S, P. Arg. Ld. Raym. 2 Rep. 1237. Hill. 4 Ann. in the caſe of the Queen v. the Bailiffa 
&c. of Gippo [ Ipſwich. ] | 


2. This precept may be made by any 2 juſtices of the peace, ſo Serjeant 
that the one of them be of the guorum; for 2 ſuch may hold a fefon aar, i 
of the peace, as it does plainly appear by the commiſſion; and ſeems clear 


therefore, (as Mr. Marrow ſays) it ſuffices, not to have it run from the 


| ; expteſs 
under the name of the cuſtos rotulorum alone, ſeeing that he has no , of 


more authority in this behalf, than any one of his fellows has; for the com- 
the words of the faid mandamus in the commiſhon to the ſheriff miſſion, 
be coram nobis, &c. Venire facias tot. & tales, &c. yea, & if 2 fn . 
ſuch juſtices make a precept for a ſeſſion of the peace, all their tices,where- 


fellow juſtices cannot diſcharge it by their ſuperſedeas ; but a /u- _ is of 
{ uo- 


perſedeas out of the Chancery will diſcharge it, ſays Fitzh. Lamb. reg, nay 
Eiren. Lib. 4. Cap. 2. ö : : hold ſuch 
| court at 

ſuch days and places as ſhall be appointed by them, and that the ſheriff is bound to return proper 
Juries, and that the cuſtos rotulorum ought to bring the rolls of the place before them, &c. 
2 Hawk. PI. C. 41. cap. 8. S. 41. ; | 

And from hence it ſeems to follow, that any 2 ſuch juſtices may direct their precept under their 
teſte to the ſheriff for the ſummons of the ſeſſions ot the peace, thereby commanding him te return 4 
grand jury before them, or their fellow juſtices at a certain day and place, and to give notice to all 
ſtewards, conflables, and bailiffs of liberties, to be preſent and do their duties at ſuch day and 
place, and to proclaim in proper places throughout his baili wick, that ſuch ſeſſions will be holden. 
at ſuch day and place, and to attend there himſelf to his duty, &c, 2 Hawk. Pl. C. 41. 
cap. 8. S. 42. 

S. P. 2 Hawk. Pl. C. 41. cap. 8. S. 43. 


3. And if one juſtice of the peace alone will take upon him to 
bold a ſeſſion of the peace (that was lawfully ſummoned by him and 
another ſuch juſtice) and will make the ſtile of the ſeſſion in the 
names of himſelf and the other, all preſentments ſo taken before 
him may be avoided ; but if the ſeſſions be in truth holden by 2 | 340 
ſufficient juſtices only, and the tile (or title) thereof be made in the | 
names of 3, then all the preſentments before them ſhall ſtand 
good; for it will not help the party to ſay, that one of the 3 was 
not there, when it ſhall appear that 2 of them (the one being of 
the quorum) were preſent, which will ſuffice. Lamb, Eiren, 


ib. 4. cap. 2, cites Marrow. 
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(B) Holden when, and how often. 


See Lamb. 1. 2 H. 5. 4. NAC TS, that the juſtices of peace ſhall hold 
x 5 1 BE E their ſeſſions 4 . 2 * in the firſt 
comment Week after Michaelmas, the firſt week after Epiphany, the firff 
upon this week after Eaſter, and the firſt week after the tranſlation of 
data. St. Thomas a Becket, and oftner if need be. 5 
2. 14 H. 6. 4. Enacts, that juſtices of the peace in the county 4 
Middleſex Hall not be e to hold their ſeſſions above twice in t 
year, notwith/ianding the ſtatute of 12 R. 2. yet t keep then 
eftener, if = be, at 2 ä 


(C) Holden. In what Place. 


I. T5 was enacted by a private act of parliament 5 E. 6. That 

the quarter- ſeſſions for the county of Angleſea ſhall be holden 

at Beaumorris in that county, and not elſewhere, This act was 

exemplified and ſhewed to the juſtices under their great ſeal, at 

their ſeſſions, but yet they proceeded, and took ſeveral indiftments 
of felony at B. another place within that county; adjudged by all the 

*udges, that the faid indictments were void by reaſon of the ne- p 

_  gative words, (and not elſewhere) and the juſtices were fined in 


the Star-Chamber for their contempt. Jenk. 212. pl. 49. cites t 
3 Mar. D. 135. | | 7 1 
Tt is ardi- 2. The juſtices of peace may hold their quarter- ſeſſions where 8 
* we, they think fit in the county, - they be not reſtramed as above. 
pleaſure, % Jenk. 212. pl. 49. cites 33 H. 8. 50. 
that it be 
7. And though the prece s the to be holden in By nan 7. 
—— kg «Can * * — U 22.114 7 . ſhall be — char tha <4 ks pe 
where they bold it; but then again no amerciament can be ſet upon any man for his default of a 
appearance there, becauſe be bad no warning of it. Lamb. Eien Lib. 4. cap. 2. cites Marrow. jo 
| | by th 
; fer 
[ 341 ] (D) Of Appeals to Seffions : and good or not. kh 
| | | | Cc 
ö 
| | Poor's Set- 1. HE party removed by order of oy 0 may appeal to Tl 
| me the ſeſſions as well as the pariſh. Per tot. Cur. Carth. the 
4 3. C. 222. Paſch. 4 W. & M. The King v. Hartfield. ſan 
2. Two juſlices of peace, by an order, ſend certain poor perſon? in! 


the 29th June 1712. to the pariſh of Hunſdon ; two juſtices 
| there the 24th of Fuly ſend them back to Malendine ; then the 
officers of Malendine appeal to the ſeſſions, and that is confirmed. 
ow theſe 3 orders are removed by certiorari, and the Court 
quaſhed the order of the 24th of July, becauſe they ought to have | 
_ appealed, and not ſend them back; and held the order of the firſt 7. 
a juſtices to be good, becauſe there was no appeal againſt it. 
1 | 8 Foley's Hall 


hl AM 


of removal fhall be praceeded upon unleſs notice 


Foley's Poor Laws, 273, 274. Hill. 12 Ann. B. R. The 
| Pariſhes of Malendine v. Hunſdon. 


3. An appeal from an order of 2 juſtices in relation to baftardy 
is not properly an appeal, but a deteaſance of the recognizance ; 


for the recognizance is to appear at the ſeſſions, and to abide by : 


their order, and if they make none then to abide by the former 
order. Per Parker Ch. J. Poor's Settlements, 74. pl. 97. 
Trin. 1716. Anon. 

4. An exception was taken to an appeal to the ſeſſions, that it 
did not appear that it was made by any one of the pariſhes con- 


cerned, without which they have no juriſdiction; fed non allo- 


catur; for it is here ſaid upon an appeal, though not mentioned 
by whom, yet if held to ſtrict law, it muſt appear to be by the 
churchwardens and overſeers ; but it is ſaid, it was an appeal 
made from an order by 2 juſtices, and it is not to be conceived 
that ſtrangers would trouble themſelves. It is a rule as to all in- 
ferior courts, that it muſt appear they had juriſdiction, but that 
which governs us, is the many precedents, and all the orders in 


this riding of Yorkſhire being as this is we muſt allow it though in 


ſome ſort defective. There is ſome little difference between this 
caſe, and a complaint made to 2 juſtices, MS. Caſes. Trin. 
Geo. The King v. the Inhabitants of Aldermanbury and Had- 
dersfield in the Weſt-Riding of Yorkſhire, 
5. 9 Geo. I. cap. 7. S. 8. Enacts, that no a er any order 
e given by the 
churchwardens or overſeers of the pariſh who ſhall make the appeal 
to the churchwardens, &c. of the pariſh from which ſuch poor perſon 
ſhall be removed, the reaſonableneſs of which notice ſhall he deter- 
mined by the quarter- ſeſſions; and if reaſonable notice be not 
given, they ſhall adjourn the appeal to the next quarter- ſeſſions. 
6. There was an order of 2 juſtices to remove a poor perſon 


from Cawoed pariſh to Ul:ſkelf. Upon the order of appeal it ap- 
| peared, that the appeal was by the inhabitants of U:/ſkelf (with a 
double Ii) ſo it was objected that it was not the ſame pariſh. Ad- 


jornatur. At another time it was inſiſted to be the ſame; and 
that it had been often held where there was ſo ſmall a dif- 
ference as this is, yet being of the ſame ſound, it was held well, 
and cited ſeveral] books to that purpoſe. Afterwards the whole 


Court were of opinion that Ulleſkelf and Uleſkelf were the ſame. 


The ſame rule holds where there is ſome ſmall difference between 
the certiorari and the orders returned, if the words continue the 


ſame in ſound. Foley's Poor Laws, 281, 282. Trin. 2 G. 2. 


in B. R. The King v. the Inhabitants of the Pariſh of Cawood. 
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(E) Appeals. To what Seffions it muſt be. [ 342 ] 


1. 889 3. cap. | Spe Bi that the appeal again any 


. ©. order for removal of any poor perſon 


o. & 
Hall be — at the ä for the county, diviſion, 
83 | 


| er 
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or riding wherein the place, from whence ſuch perſon ſhall be re- 
moved, doth lie. | 
Comb. 448. 2. An order adjudged B. to be the father of a baſtard child, 


Browne'® May 2, 1696. And in the Mich. ſeſſions following the ſaid order 


Holt Cb. J. Was diſcharged : now both orders being here, the latter was 
faid, that guaſbed, becauſe it did [not] appear thereupon, that Mich. ſeſſions 


— was the firſt ſeſſions after notice given to the reputed father, of his 


to the next being fo adjudged ; for though 18 Eliz. appoints the appeal not 


ſeſſions; to be to the firſt ſeſſions after the order of the 2 juſtices, but the 


r Rn firſt ſeſſions after the party has notice of the ſaid order; yet by 


| bad no no- the ſtatute of H. 5. there might be a ſeſſions intervening, as in 
tice nll after this caſe, between the order by the 2 juſtices, and the order of 


ſel a 
— Hen ſeſſions; and it muſt appear on the order that this was the fir/l 


| inclined, ſeſſions after notice had of the former order. 2 Salk. 480. pl. 29. 
that the ap- T'rin. ꝙ W. 3. B. R. The King v. Brown. 


al might | 

Ee to the next ſeſſions aſter notice. Whereſoever it does appear there might be an intervening 
ſeſhon by law, it lies upon the party to prove that he had not notice till afier the next ſeſſiun; nay, 
ut ſeems it ſhould appear ſo in the order of ſeſſion. | 

Ia ſuch a cafe the party appealed to the next quarter: ſaſſtont of peace after notice, where the order 
of the 2 juſtices was diſcharged: and now it was here moved to quaſh the o:der of ſeſſions; be- 
cauſe by the ſtaiutc the appeal muſe be to the next general ſeſſions, and there might have been a 
general ſeſſions before the general quatter- ſeſſions, as in Londou and Middleſex, where there are 4 
general ſeſſions in a year beſides the general quarter- ſeſſions. Quaſhed for this fault. 2 Salk. 
482. pl. 34 Trin. 10 W. 3. B. R. The King v. Shaw. Carth. 455. by name of Shaw's 
Cale, — —— Poor's Scitlements, 135. pl. 180. and 141. pl. 185. cites S. C.——132 Mod. 203. S. C. 


3. Two juftices of St. Alban's made an order, that whereas 

they were credibly informed, that Wendover was the place of H' 

lajt legal ſettlement ; but no where adjudged it to be fo, From 

this order there was an appeal to the quarter- ſeſſions of St. Albans, 

where it was confirmed; and both were quaſhed : the firſt, be- 

cauſe there was no adjudication of what was the place of his laſt 

legal ſettlement; and the 2d becauſe the appeal ought to have been 

e Be to the ſeſſions of the county, * not of the corporation; and as it 
would be Was, it was coram non judice, Salk. 490. pl. 54. Paſch. 13 


an appeal W. 3. B. R. Watford Inhabitants v. Wendover Inhabitants. 
ab eodem ad 

cundem there being, it may be, the ſame juſtices ſitting who made the order. Poor's Scttlements, 
6+ Pl- 20. Mich. 22 Ann. B. R. The Pariſh of Maldon in Eſſex. 


4. The inhabitants of the pariſh of St. Giles appealed to the 
ſeſſions upon an order made for the levying a poor's rate, in which 
ſome were unequally taxed ; upon which the ſeſſions diſiiſſed the 
appeal, and ſhew for cauſe in the order of diſmi ſſian, that the Court 
being of opinion that the appeal ſhould have been to the next quarter- 
ſelſions after making the rate, and not after the taking the diftreſs 
ideo the Court does diſmiſi the appeal, And this order being te- 
moved into B. R. by certiorari, it was inſiſted for confirming the 
order, that though 43 Eliz. does not { that the order ſhall be to 
the next quarter-ſeſſions, yet it is neceſſary ſo to be; for elſe it will 

create confuſion, no time being limited by the act; for if not the 
* firſt, it cannot be brought in any certain time: that this is not an 


appeal for relief, but to quaſh the rate which ſhould be before an) 
5 5 payment 
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payment upon it, or diſtreſs for it ; for if the rate is not good, an 

action lies againſt the overſeers for taking the diſtreſs. It was 

anſwered, that it is not neceſſary the appeal ſhould be to the next 

* quarter-ſeſſions ; for there is no time limited by the att, and that 

being alleged for the reaſon of the order of diſmiſſion, it is bad 

beſides, this appeal was at the next quarter- ſeſſions after the 

grievance, Per Cur. this appeal need not be to the next quarter- 

ſeſſions ; but the error of the 72/7rces is, that they did not proceed 

upon it when it was before them, and give judgment whether the 

rate was good, or not. Though one of the parties may have a 

particular appeal, yet this being a rate which they think not ac- 

cording to the act, they may appeal together. But it being aſ- 

ſigned for a reaſon, that the appeal was not to the next quarter- 

ſeſſions, the Court quaſhed the order of diſmiſſion. 11 Mod, 

259. Mich. 8 Ann, B. R. The Queen v. St. Giles's Pariſh. | 
5. A perſon was removed from M. to St. John's, by an order q p. per 

bearing date 12th February, and they appealed to Trinity ſeſſions. Parker Ch. 
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It was moved to quaſh the order, there appearing to be an inter- 
vening ſeſſions, and ſo not within the act of parliament. And 
per Parker and Cur. you cannot take this objection now; it is 
matter of fact, and perhaps the order was not ſerved till after the 
feffions : you ſhould have made this objection then, it is too late 
to make it now. The order was not quaſhed. Poor's Settle- 


J. Poor's 
ettlements 
36. pl. 63. 
Paſch. 1712. 
TheQuzzn 
v. Cn1iyyes. 
And he 
cited a caſe 


ments, 66. pl. 88. Milbrook v. St. John's in Southampton, WIE. 


moved 
when counſel, the pariſh of Rc in Leiceſterſhire ; the order was made gth July; the party 
appealed the next Michaclmas ſeſſions, ſo that a ſeſſions intervened, but over-ruled; and if the 
objection had any weight it would have prevailed then, It was reſolved, that it is t nee 
ecffary to appear an the face of the order of appeal, that the appeal was at the next ſeſſions after 
ſervice; for the Court will wtend it to be fo, this being matter to be token advantage of below at 
the ſeſſions; and if it be not, the parties have loſt their opportunity. Trin. 16 G. 2. B. A. 


Pariſhes of Northbrady v. Rhode. 


* 


(F) Their Power. 
1. 2 Court of Fuſlice of Peace is no more baſe than this court 3 


for the juſtices of peace have power to enter pleas of the 


crown, ſcil. of felony, as well as thoſe of B. R. Br. Failer de 


Record, pl. 3. cites 4 H. 6. 23. Per Rolf. 

2. The juſtices of the peace be fo neceſſary, as without them 
(though all others ſhould appear) no ſeſſion can be kept ; and yet 
if any of them be abſent, their fellow juſtices ® cannot amerce 
them, as the juſtices of aſſiſe may do for their abſence at the gaol- 
delivery ; for-inter pares non eſt poteſtas, and the authority of all 
the juſtices of the peace at the ſeſſions, is equal; fo that like 
power has he which is not of the quorum with him that is, except 
it be in ſpecial caſes ſet forth in the commiſſion and flatutes ; and 
therefore it was holden (3 H. 7. Fitzh. Tit. Juſtice del Peace 3.) 
that if one which is not of the quorum, will be fo bold as to re- 
buke one that is of the quorum, he and his companion, may not 
commit him to priſon for it. Lamb. Eiren. hb. 4. cap. 3. 


"0 other judges in a ſuperior ſlation, than to thoſe in the ſame tank with themſelyes t and "_ = 


Cc4 


* Serjedr® 
Hawkins 
fays, this. 
ſeems cer» 
tarn, it bee 
ing reaſon. 
able rather 
to refer the 
puniſhment 
ot perſons 
in a judicial 
office, in 
relation to 
their beha- 
viour in 
ſuch office, 
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aye, it ſeems agreed, that if a juſtice of peace gives juſt cauſe to any perſon to demand the ſurety 
t 


e peace againſt him, he may be compelled by any other juſtice to fiad ſuch ſecurity ; for the 
publick peace requires an immediate remedy in all ſuch caſcs. 2 Hawk. Pl. C. 41. cap. 8. S. 46. 


os ] (G) Their Power. As 10 Orders made by Juſtices. 
tardy, : | 
S. C. cited 1. „ O juſtices adjudged one H. to be the reputed father of 
1 a baſtard child, and ordered him to maintain it; he en- 
B. R. in the fered into @ recognizance, With ſureties, to appear at the next 
| caſeof the quarter - ſeſſions, which he did accordingly ; and the /effions made 
. 4 another order, which he refuſing to obey, they committed him. Hide 
there lad Ch. J. ſaid they ought not to have committed him for not per- 
that by the forming their order made at the quarter- ſeſſions, where they alter 
_—_ the former order, by which the firſt order of the two juſtices is 
N made void; and this impriſonment being illegal, he was bailed 
power io by rule of Court. 2 Bulſt. 341. Mich. 3 Car. B. R. The 
3 King v. Hammond. 


not performing the order, but that the two firſt and next juſtices are to take bond for his appearance 
at the next qua te / ſeſſions. Hide Ch. J. and the whole Court were clear of opinion, that the 
juſtices at their next quarter nt ovght te have made a final order, or to have affirmed or dif- 
@/lowed of the former order, and then alter to have granted a reference of the cauſe to the ſame next 
jaftices ol peace (if in the county) who made the farit order for to confider better of it, and of the 
e. and this had been according to the law ; and there is added a nota, that upon reading the 
atute 18 Eliz. cap. 3. and conference had among the judges, they all agreed that ; nd an appeal 
to the ſellions, if they repeal the firfl order, then the matter #s 38 res integra before chem, aud they 
may then grant a re-refereuce of the matter to the two next juſtices. a 


2. Two juſtices adjudged one W. to be the reputed father of 
a baſtard- child, and ordered him to maintain it; and upon his 
appeal from the ſaid order to the next quarter · ſeſſions, the juſtices 
in their / ions made a new order, by which they charged another 
perſon to be the reputed father of the child. Upon a petition by the 
inhabitants to the judge of aſſiſe, he refuſed to enter into the re- 
examination of the matter, but confirmed the ſeſſions order, and 
ſaid that it was final, and no appeal to be admitted againſt it; and 
that ſo it had been adjudged formerly, and of late, diverſe times 


«..4 


in B. R. and ſo he affirmed the former order. 2 Bulſt. 355. by f 

Jones J. at Glouceſter aſſizes, 20 July. 13 Car. The caſe of : 

Wood and Cole of Beckford. ks 1 

Cro.C.347. 3. Two juſtices made an order upon P. to maintain a baſtard- 1 

pl. 5-2®d child. P. appealed to the r where they quaſhed the 2 
259- Ph 35- ſaid order, and diſcharged P. Afterwards at another quarter- 

ingly, and ſeſſions, the matter was re-examined, and by a new order they - 

ee adjudged P. to be the reputed father, and that he ſhould keep the th 

"—S.C.cixea baftara 3 and he refuſing to obey that order, was committed. pe 
by jone: The whole Court agreed, that when the firſt order was reverſed 
Ant ae. upon appeal, the ſtatute 18 Elz. was fatisfied, and that no juſtice 

. - cordingly, of peace, nor the quarter- ſeſſions, could by any ſtatute make 3 b 

and the laſt new order concerning the ſame matter. Jo. 330. pl. 3. Hill. th 

— g Car. Pridgeon's caſe. | - 

order. 2 Bulſt, 255, 256 „in the Wood and Cole 0 

pr 355» 356 I EF RIES ewes d T 


4. An 


+. 3 % 


within the 43d Eliz. or a&ually chargeable to the pariſh, other- 


Sessions of the Peace. 


4. An order was made by 2 juſtices, to remove a poor perſon 


from Woking to Oſwell; and upon an appeal the ſeſſions ordered 
the juſtices' order to be ſuperſeded, and that the perſon ſhould be 
removed to Waking, It was objected, that by the act of parlia- 
ment the ſeſſions have only power to affirm or quaſh, but not to 
ſuperſede an order, or to ſuſpend it for a time; and here they 
have made an order upon a 3d pariſh not concerned, by miſtaking 
(Waking) for Woking, and therefore mult be void, and that the 
word aforeſaid would not help it, becauſe Oſwell was the pariſh 
laſt mentioned; it was referred to a judge of aſſiſe. 2 Salk. 472. 
ps: Paſch. 8 W. 3. B. R. The Inhabitants of Oſwell v. 

oking. 

5. Two juſtices make an order on the 20th November, to re- 


move the pauper and his family from A. to B. and at the next 


ſeffimns no appeal being brought the pariſh of A. gets the order to be 
confirmed, and at the Eaſter ſeſſions following the pariſh of B. 
and appeals then the order of 2 juſtices, together with the order of 
confirmation, is ſet aſide, Now it was moved to ſet aſide the laſt 
order of ſeſſions, and that the two former orders might ſtand. It 
was reſolved, that the ſeſſions have no authority to confirm original 
orders for want of appeal; for they have no juriſdiction to confirm 
or reverſe orders but on complaint made; and the ſtatute, which 


bars the party grievcd of an appeal after the next ſeſſions, makes 


ſuch order of confirmation needleſs; for which rea'ons the Court 
confirmed ſo much of the order of appeal as ſet aſide the original 
order, but quaſhed it ſo far as it repealed the former order of 
ſeſſions, becauſe that was void in itſelf, and one quarter-ſeſſions 
cannot revoke the acts of another, Trin. 16 Geo. 2. B. R. 
Pariſhes of Northbrady v. Rhode. 


(H) Power to make original Orders. 


[ 3451] 


1. CESSIONS ordered a man from A. to B. on the account Dalt. Jus. 


of being a poor inhabitant, and ordered B. (the place of his 
former abode) to receive him. 


1 
. cites . — 
Per Whitlock, they have no « Show. 


power to make ſuch order, unleſs he had been impotent, and fo 293. S. C. 


The ſeſſions 


wiſe he might provide for himſelf where he could get a houſe, cannot 


2 Bulſt. 347. 17 Car. Ville de Kimmalton v. Layſtas. 


make an 
original or- 


der for the removal of a poor perſon. 2 Show. 503. pl. 463- - Mich, 2 Jac. B. R. The King v. 
Bond. It was reſolved, that the ſeſſions had no power to make orders for ſettling poor, but 
their buſineſs was only to quaſh or confirm orders, on appeal to them, 12 Mod, 376. in caſe of the. 


pariſhes of Ovencot and Grindow, 


2. Where an order ought to be made by the two zext juftices 
by a ſtatute, an original order made at ſeſſions is ill, and was 
therefore quaſhed, though it was inſiſted, that if it be made by all 
the juſtices, &c. then it is by two, and that they ſhall be ſuppoſed 
to be at the general ſeſſions. 


The King v. Grieſſy. 


Comb. 25. Trin. 2 Jac. 2. B. R. 
3. Seſſions 


bas Sessions of the Peate. 


3 Mod.269.. 3. Seſſions cannot make an original order for taking apprentice, 


e 3 but it ought to come thither by appeal. Comb. 166. Mich. 
Show. 76. 1 W. & M. B. R. The King V. Fairfax. 

S. C. and 

S. F. Carth. 94. S. C. but not S. P. Upon exceptions taken to an original order of ſeſſions 


for diſcharging an apprentice. Holt Ch. J. was ſtrongly againit it. 12 Mod. 349. Paſch. 12 
W. 3. King v. Haves. But note, Trin. 1501. it was unanimouſly reſolved that ſuch order 
made at ſeſſions at the firſt Rep was good; and Holt ſaid he was brought to that reſolution rather 
From the neceſſity of the thing, the practice being alſo, than any reaſon he ſaw for it. ——12 Mod. 

- 350. cites it as the caſe of the King v. Johnſon, and the King v. Fenwick. 12 Mod. 553. Tri. 
23 W. 3. S. C,——: Salk. 68. pl. 6. S. C. accordingly. 2 Salk. 491. pl. 56. S. C. 


Poor's 4. In ſome caſes the juſtices may make an original order at the 


* ſeſſions, as to charge the grandfather, &c. Per Eyres J. Comb, 
cicesS.C.— 208. Trin. 5 W. & M. B. R. in caſe of Shermanbury Pariſh v. 
Sc Boldney Pariſh. 
C. du 

not S. P.——Where authority is given to 2 juſtices of peace, without mention of appeal, there an or- 
der may commence al ibe ſeſſion, elſe not. Per Holt Ch. J. Comb. 345. Mich. 7 W. 3. B. R. 
Anon.-—S. P. * Per Holt Ch. J. Ld. Raym. Rep. 426. Hill. 10 W. g. in caſe of the King v. 
the Inhabitants of Boughton, : 


*[ 346] 
Poor's 5. One Lucas, an old blind man, was born at IF. in Lancaſhire, 


Settlements and after was ſettled as a ſervant at H. in Cheſhire, and thence 


pl. 5 5 a : 
cles 5 C removed himſelf, and was ſettled at S. in Herefordſhire, where he 


S.P. And it became blind, and thence to return to V. in Lancaſhire, whence 


e cy two juſtices removed him by order, &c. to H. in Cheſhire, and 
that the e- F100. juſtices in Cheſhire made an order to remove him to & in 


cons order Herefordſhire. It was moved to quaſh the order of Cheſhire, be- 
_ fe they ſhould have appealed to Lancaſhire, and could not 


terfere with yy g 
the Fr, be- make an original order; for otherwiſe the poor would be toſſed 


cauſe the about from pillar to poſt. Curia (abſente Holt Ch. J.) hæſitavit. 


. And at another day Mr. Cheſhire prayed that the order of the 


is not ſent Juſtices of the ſeſſions might be affirmed ; for the order of Lan- 
back to the caſhire is binding to Cheſhire quoad Lancaſhire only, but doth | 


Ny not hinder them from finding a new place of ſettlement ; and the 


came, but to ſtatute 14 Car. 2. cap. 12. which directs the perſons grieved to 


# 3d place, make their appeal to the next quarter-ſeflions, cannot be taken to 
which was PP . 9 bl 
the place of extend to foreign counties. iſt, Becauſe of the ſhortneſs of the 


bis lait reſi- time; for it mult be to the next ſeſſions. 2dly, Becauſe of the 
_ The giftance of place, which may be to the remoteſt part of the king- 
doubted of dom. Holt Ch. J. ſaid the firſt order of two juſtices is good till 
this matter, reverſed, but whether the order of Cheſhire be good as an original 
3 order hæſitavit. The Sol. Gen. ſaid, the juſtices of Cheſhire can 
lache, the make no order to that of Lancaſhire, and conſequently cannot re- 
next ſeſſions move him to another place; for the terminus ad quem is part of 
fall be he nd | . . 
the order, as well as the terminus a quo. Comb. 218. Mich. 
taken to be £ 
the next 5 W. & M. B. R. Lucas S caſe. 
er the | 
—, of the order, or the next after the parties Snd themſelves grieved. But it was agreed by all, 
that two juſtices of the foreign county could not by an order ſend the poor man back again to the 
place from whence he came, for that would make an interfering of juriſaiftions « but at laſt the 
order of Cheſhire was quaſhed for being informal, and fo the points above were not deter miued. 


Carth. 287, 288. S. C. by vame of the King v. the Pariſhioners of Huntingdon. 


ys Ws „ A ooo oo 


till 
nal 


f all, 


ned. 


Segslons of the Peace. 


| 
6. The juſtices of Middleſex made an order at their ſeſſions for | 1 
reimburfing one Duncomb ſurveyor of the highways, upon the new 1 
Natute ; and it was moved to quaſh this order, for that it appeared 4 
Mr. D. had firſt applied to the ſpecial ſeſſions, where the juſtices 
refuſed to meddle, then he applied himſelf to the general ſeſſions 
as a perſon aggrieved. Holt Ch. J. ſaid, it comes to the general 
ſeſſions per ſaltum; for it cannot be by way of appeal, where the 
juſtices have done nothing before ; and though it was urged by 
Sir T. Powys, that there is another clauſe in the act, which gives 
an original juriſdiction to the ſeſſions, to that Eyres J. anſwered, 
that is only where former ſtatutes about repairs do not reach, and 
upon affidavit, &c. He ſaid further, it ſeemed doubtful whether 
a ſurveyor can be reimburſed by this ſtatute for any thing but 
gravel, though he thought he might, &c. Comb. 235. Hill. 
5 W. & M. in B. R. The King and Queen v. Iſlington In- 
habitants. 
7. If a poor perſon be removed from one place where nat legally Poor's Set 
ſettled the ſeſſions upon appeal may quaſh the order, but cannot re- er,, 


move her to @ third place; per Holt. Comb. 286. Trin. 6 W. cer. C— 


& M. B. R. Wale's caſe. S. P. For 
i they can but 
afirm or reverſe, Comb. 396. Mich. 8 W. 3. B. R. Bull's cafe. Poor's Settlements, 


190. pl. 234. cites S. C. S. P. 3 Salk. 254- The King v. the Pariſh of Winſley. . 
Two juſtices remeved a man from Terrent Keinſton, and adjudged bim to be legally laſt ſeitled at 
Tirrin Crawford, upon which they appealed; and there it was ordered, that it appearing to the 
ſi{[ions that he was laſt ſettled at Amner, therefore they diſcharge Tirrin Crawford, and order the 
Poor man t9 be removed to Amner e this was quaſhed, bccauie this was to make an original order, 
which the juſtices at ſeſſions have no power to do; they might have reverſed the fiſt order, and 
ordered the party to be carried back to Terrent Keiniton, but they could not remove the party to 
Amner, a third pariſh, who was no ways concerned in the order or appeal; and if they are really 
chargeable with it, it mult be at the complaint of “ Terrent Keinſton to two juſtices of the peace. 


2 Salk. 475- pl. 13. Mich, 8 W. 3. B. R. Amner Pariſh's caſe. Poor's Settlements, 
268. pl. 306. S. C. 

WE; [347 ]* 

8. Two juſtices removed a man from Honiton in the county Poor's Sct- 


of Devon, to South B. verton in the county of Somerſet ; they ap- ans oY 


| pealed to the ſeſſions in the county of Devon, where the order was ciics S. C. 


reverſed, Now two juſtices in the county of Somerſet may by 
order remove him to Honiton again ; for it is but an execution of 
the order of ſeſſions, which could not otherwiſe be done; becauſe 
it is out of the juriſdiction of the court of ſeſſions. Comb. 401. 


Mich. 8 W. 3. B. R. Honiton Pariſh v. South Beverton. 


9. Seſſions cannot make an order to proſecute an offender out 21d. Raym. 
of the county flock. 2 Salk. 605, Paſch. 2 Ann. B. R. The geg 871- 

een V. Savin, | 5 

10. Two juſtices made an order of gs i The party ap- 6 Mod. 178. 


; © im The Queen 
pealed ; the juſtices at ens ſet afide that order, and made an . 2, 14a 


original order, and held well; for they have an original authority. different 
Poor's Settlements, 38. pl. 63. Paſch. 1712. B. R. The caſe. 


Queen v. Cripps. 
Ii. The juſtices made an order which was to continue till 
ſeſſions, and then the /zffions made an order, and both orders were 


- qQuaſhed ; becauſe the ſeſſions making an original order is void, 
Poor's Settlements, 33. pl. 53. Hill. 1713. braiton v. Uſley. 


12. The 


— 


"347 Sesslons of the Peace, 


8 12. The ſeſſions have no original power to appoint verſeert. 
Fr = — ang Poor's Settlements, 123. pl. 168. ich. 1726. The King v. 
vpon an ap- the Inhabitants of Chilmarton. 3 

peal again | | 

an appointment of overſeers of the poor, which was diſcharged, and a new appointment was made 
of other perſons. Powel, there muſt be two ſubſtantial inhabitauts appointed, and if theſe are 
diſcharged at the ſeſſions it muſt go back again to the two 3 to appoint others, but the order 
was quaſhed for a fault in the caption, MS. Caſcs. 10 Ann, B. R. The Queen v. 
Ov s of Malden Redbreſh. | | | 


() Power of Seſſions over their own Orders. 


On appes!- 1. WO juſtices made an order to remove à poor man from 
* ow to B. The pariſhioners of B. appealed to the ſeſſions, 


movel made and the order of the two juſtices was ſet aſide ; afterwards, but in 
by two juſ- the ſame ſeſſions, upon allegation of counſel, the ſeſſions did 
1 the ſuperſede: their firſt order, and confirm the order of the two 
firmed the Juſtices ; and upon a motion made to this Coort, it was alleged, 
- erder, and that the record was in the breaſt of the Court during the whole 
f — 2 ſeſſions, and therefore they might lawfully ſuperſede their own 
Fons re- Order. To which it was anſwered, that they having once ex- 
verſed it. ecuted their authority, they cannot ſet it up again. The Court 
affir med the ſecond order of ſeſſions, and quaſhed the firſt. 5 Mod. 

. — 76 Facts 10 W. 3. Y fares Inhabitants v. Weſtham. 


' certiorari, the Court held, iſt, That the judgment is in the breaſt of the juſtices, and alterable by 
- them ali the ſame ſeſhons. adly, That a ſubſequent order direfly contrary to a former made in the 
_ - fame ſeſſions in the ſame cauſe is an abſolute repeal of the former, as being inconſiſtent with it, 
theugh there are xo expreſs words of repeal in the ad order. 6 Mod. 287, Mich. 3 Ann. B. R. 
St. Clement's Pariſh v. St. Andrew's Pariſh. ——2. Salk. 606. pl. 35. St. Andrew's Holbourn v. 
St. Clement's Danes, S. C. accordingly; and Holt Ch. J. ſaid, that by the ad order of the ſeſſions, 
the 1 order there ceaſed to be a record. Poor's Settlements, 168. pl. 215. S. C.-— Holt 
Ch. J. in the principal caſe, 6 Mod. 287. cited a 8 of Tur Town or CoLcautsTER in B. R. 
ſome years ago, exactly like the principal caſe; and there, becauſe the ad order did nor expreſsly 
repezt the firſt order; and becauſe the juſtices returned them both as orders, the 2d order was 
© quaſhed and the firſt ſet up. And 2 Salk. 607. Holt Ch. J. ſaid, the ſeſſions ought to have 
the arit order wholly afide, and to have entered up the laſt order as the only order; for the 
effect uf the Court's ſetting aſide the firff order, is, that it ceaſes to be an order, and conſequently 
bt mot to have been returned to B. R. as an order vacated by another order, but * it ſbould have 
Seen annulled, and made nothing; as in B. R. the Court cannot enter up one judgment on record, 
vnd theu enter a vacat of that, and then enter a contrary one. The ſeſſions as well as the term is 
but one day in law. But the matter was referred to three puiſne judges, and ſo it reſted ——— 
g = Salk. 494. pl. 61. S. C. & P. | | | 


365] 
3 | (K) l Power to delegate Authority to Juſtices. 


-  3-QESSIONS fhall ſet a rate for relief of children by their 
— 9 parents, but they can not transfer their authority to other 
TG "ora peace to do it. Sti. 154. Mich. 24 Car. B. R. The 
King v. Humphries. | 
„ Bull, 2. Two juſtices upon complaint order one R. to keep a baſtard- 
85 Mich, child, the ſeſſions vacated the order, and referred it back again 
3. Fi cafe fo the juſtices, who did nothing further ; the next ſeſſions one 
of the king arwel was adjudged. the reputed father and ordered to pay fo 
v. Smuh.— ap much 


o 


” — E-.4 


confirmed on appeal, was quaſhed, becauſe the examination of the 


Segstons of the Peace. 348 


much a week, &c. until the child was 12 years old; this order 1 Mod. 20. 
was removed into B. R. They reſolved, that the ſeſſions could N. 75 325 


not * refer the matter back to the juſtices; and that the laſt order aid, they _ 


was void, it being to pay ſo much per week until the child was ought to 
12 years old, but it ſhould be, as long as it is chargeable. to the Acer 


—4 for the father might take it when he would. 1 Vent. 48. made by 


ch. 21 Car. 2. B. R. + Burwell's caſe. | the two joſ- 
| tices. And 


Twiſden J. ſaid, they may vacat the firſt order, and refer it back as res integia. 


3. A judge of niſi prius by conſent of the parties may make a Poor's Set. 
rule to refer a cauſe, but the ſeſſions cannot do ſo, though by — 
conſent. They may refer a thing to another to examine, and make a cites$.C.— 


report to them for their determination, but can not refer a thing to 5- OE 
be determined by the other. Per Cur. 2 Salk. 477. 8 W. 3. 7 Salk (89 a 
B. R. The King v. Harding. Paſch. 1 

| Ann. B. R. 
in the hundred of Blackheath's caſe. Holt Ch. J. ſaid, he was not ſatisfied that the ſeſſions 
can ever refer the examination of a matter to a certain number of themſelves, becauſe they are all 
judges of the fact, and therefore they tranſact it as judges in court; but allowed they may refer the 
examination of the fact, and reſerve the judgment to themſelves, yet doubtleſs they cannot give a 
power to make rates and orders. g Mod. 87. Mich. 2 Aun. B. R. The Queen v. Glyn, 
Poor's Seitlements, 217. pl. 258. cites S. C. TY 


or 


4. J. H. a poor perſon complained to the ſeſſions, that he being 


a lame ſeaman, and reduced to a very low condition, and obliged - 
to ſel] part of his houſe, yet he was charged with gs. per ann. to 


the poor, and prays to be relieved of this charge. The ſeſſions 

made an order to refer it to two juſtices, and they to report it to 

the next ſeſſions. The two juſtices made a final order. It was 

objected, that tne ſeſſions cannot delegate their 1 Per 

Cur. they may make an order to refer it to two juſtices ; but then A 

they muſt report it to the next ſeſſions, and the 7 * muſt make the - 

erder final. But that formality not being obſerved here, the order 

of the two juſtices is ill; and it was quaſhed. Poor's Settle- 

ments, 8. pl. 13. Hill. 1712. The Queen v. the Inhabitants 

of Limehouſe. | [ 349 ]* 
5. An order made upon paſſing an overſeer*s account, and The Court 


to quaſh 
matter was OT by the court of ſeſſions to ſome gentlemen, upon two enders 


| whoſe report the order was made. MS. Caſes. Anon. gf quarter« 


k ſellions 
made by the juſtices of peace for the county of Middleſex, the caſe was this, a church - Warden of 
the pariſh of St. Mary, Iſlington, and who ated as overſeer of the poor, came to paſs bit accounts 
before rwo juſtices, who diſallowed ſeveral items therein, (viz.) one of 26/. for a perambulation. 
dinner, another of for new bell-ropes, and ordered him to pay the money to his ſucceſſor, 
which he did accordingly, but “ a pealed to the quarter-ſefions, and the juſtices ordered 4 or 5 of 
the bench to examine the diſallowed items and report the ſame at the next court, and at the next court 
the ſaid items were allowed, and the ſucceſſor ordered to pay back the fum he had received if he had = 
money. It was alleged, that the »ſt order of quarter · ſeſſions ought to be quaſhed becauſe the juſtices 
could not delegate their judicial authority to others; but it was held per Cur. that the examination 
of the account by thoſe appointed was only in sid of the Court, and well. It was inſiſted, that 
the 24 order ought to be qua ſhed, becauſe it was grownded upon an allowance of ſuch of the ſaid 


thurchwardens diſburſements of the poor's money as ought not to be allowed. But per Parker Ch. J. 


this court has not been nice as to the things in which the poor's money is laid out, fo that it be in 
ſuch things for which the pariſh was rateable; for ſuch diſburſements prevent a multitude of rates. 


2 as to the words of this order, viz. F be had money, it was held they fgnified when be uu 


% 


money. Both orders were conkir MS. Caſes, Mich, 4 Geo. B. R. Pariſh of Iſlington, 
ö | (L) Their 


i 


349 _  Sessfons of the Peace. 


(L) Their Power as t Arreſts. 


Vid. 269. 1. 1 was arreſted as he was coming to the ſe font, 


1 whereupon the juſtices of the peace granted a habeas corpus 


upon the to diſcharge him, for that he ought not to be arreſted eundo & re- 


ſecond mo- deundo, &. Windham and I'wiſden J. inclined that the pri- 
627 vilege ought to be allowed; but per Kelyng, the juſtices of peace 


Court _ - 
doubted Cannot grant habeas corpus: et adjornatur. Lev. 159. Hill. 


whether 16 & 17 Car. 2. B. R. Clarke v. Molineux. 

rivi- 
lege . to ſuch inferior courts, or only to the courts here. S. C. Raym. 100. that 
the pleading this habeas corpus by the ſheriff ſeemed to be ill, becauſe the juſtices cannot cauſe an 
arreſted perion to be diſmiſſed. And cites Brownl, 15. Wirsox's CASE, where the Court 
held, that if a man be arrefied in the face of the Court, the Court has power ts diſcharge bim, but 
not other wile. | 


(M) Power of an after Seſſions to controul a former. 


— 


See (C) pl. 3 I. HERE had been time out of mind one conſtable far 
; Rateliff, Shadwell, and Old IU apping in Middleſex, whe 
joined in relief of their poor, but the number of their houſes and 
inhabitants greatly increaſing within 30 years laſt paſt, they made 
ſeveral conſtables, and relieved their poor ſeparately ; but the poor of 
Shadwc:ll increaſing, fo that they, were not able to relieve them, they 
complained to the ſefjions when Hide Ch. J. and Windham F. we e 
preſent ; and it was then ordered that theſe pariſhes ſhould be joined 
again, and relieve their poor together; but afterwards, at another 
ſeſſions, where Sir Jonn Robinſon, a juſtice of peace of Middleſex 
was chairman, it was ordered, that they ſhould be ſevered again; 
which laſt order was quaſhed ; becauſe the ſeſſions cannot alter an 
order made in the ſeſſions where any judges of B. R. are preſent ; 
becauſe by the ſtatute, matters of difficulty are to be judged by 
them, ſo that what they order is of greater authority; beſides the 
juſtices of peace had no power concerning the poor before the 
ſtatute 43 Eliz. and even by that ſtatute they have no power to 
ſever pariſhes ; for which reaſon ſeveral acts of parliament have 
been additionally made for ſeveral pariſhes in the north. Sid. 292. 
pl. 9. Trin. 18 Car. 2. B. R. The King v. the Inhabitants of 

: « Ratcliff, &c. 
j . 350 ] 2. An order was made o remove one from C. to B. and this 
— 2 order, being appealed from, was confirmed at the ſeſſions ; but the 
"x4 4 feffeens after that * made an order of review, and qudſbed the former 
Poor's Set- order of ſefions, * made by as And per Cur. the order 
aements, of review muſt be quaſhed; for the juſtices have no power after the 
4 8. C. firſt ſeſſions. 2 Salk. 477. Hill. 8 W. 3. B. R. Inhabitants 


of Cockfield v. Boxſtead. 


(N) Of 


Re 


© &@ 
= +» awe 
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(N) Cos upon Appeal. 


1. 89 9 Vill. z. NAC TS. that the juſtices in the guarter- 

cap. 30. S. 3. ſeſſions, upon any appeal concerning the ſet- 
tlement of any poor perſon, or upon any proof before them made of 
notice of ſuch appeal, ſhall order to the party, for whom ſuch appeal 
ſhall be determined, or to whom ſuch notice did appear to have been 
given, ſuch cofts as by the juſtices ſhall be thought juſt, to be paid by 
the churchwardens, overſeers, or any other perſon againſt whom 
ſuch appeal hall be determined, or by the perſon that did give ſuch 
notice; and if the perſcn ordered to pay ſuch cots, Mall live out of 
the juriſdiftien of the Court, any juſtice of the county, Sc. wherein 
ſuch perſon ſhall inhabit, is required, upon requeſi made, and a copy 
ef the order for cofts produced, and proved by warrant, to cauſe the 
money mentioned in that order, to be levied by diſtreſs and ſale of 


goods; and if no ſuch diftireſs can be had, to commit ſuch perſon to 


the common gaol, there to remain 20 days. 

2. 5 Geo. 2. cap. 19. S. 2. Enacts, that 20 certiorari ſhall be An erder of 
allowed ta remove any order, unleſs the party proſecuting ſhall enter Seſſions 2 
into a recognizance, with ſureties, before one Juſtice of peace where by pb 
ſuch order ſhall haue been made, or before one of his majgſiy's riri, being 
Juſtices of B. R. in the ſum of Sol. with condition to projecute How 3 
without wil ful delay, and to pay the party in whoſe favour ſuch 7545 court, 
order was made, within one month after the ſaid order fhall be con- it was mov- 
firmed, their coſts to be taxed. And in m the party proſecuting ed for colts 


. A . f upon this 
ſuch certiorari, ſhall not enter into ſuch recognizance, or ſhall not 23 


perform the conditions aforeſaid, it ſhall be lawful for the juſtices 8 


to proceed, and make further orders, as if no certiorari had been nee 


granted, | | fideration 

| | | gave, tho? 
at the firſt the Ch. J. ſomething doubted. 2 Barnard. Rep. in B. R. 413. Paſch. 7 Geo. 4. 
1734+ The Pariſh of Thatcham v. the Pariſh ot Bucklebury. 


(O0) Orders of Seſſion s. Good, or not, in reſpect 


of Form. 


1. RD ER of ſeſſions (on complaint of, &c. that A. was a An order 


poor inhabitant of the pariſh of B. and had lately intruded 22 


himſelf into the pariſh of C. &c.) and that A. is a ſettled inha- on com- 
bitant of B. and that the overſeers of B. receive him, with his wife plzint be- 


and his family, into their ſaid pariſh of B. and provide for them as by og 


their poor, according to law, and that the inhabitants of the pariſh concerning 


of C. be diſcharged » Adjudged good, though net ſaid that he ſertle- 
was /ikely to become chargeable, or that he was an inhabitant of C. ok 


but only that he had lately intruded himſelf, &c. 2 Show. 290. tion that it 
Paich. 35 Car. 2. B. R. The King v. Chiſtleton. did appear 


that the 


Man was likely to become chargeable ; but it is other wiſe in an original order, Carth. 222. Paſch, 
1 W. & M. B. R. The King v. Colliton Pariſh, 


2, A. B. 


_ - Sessfons of the Peace. 


2. A. B. and C. conteft the ſettlement of a poor perſon, and 3 
juſtices adjudge him laſt legaly ſettled at A. A. appeal ſeſſions 
repeal the order, and order him to be removed to C. as laſt legally 


ſettled there; but the ſeſſions order did not recite that C. was 


heard on the appeal, yet held good, becauſe C. was a party to the 
original order, and conſequently to the appeal; otherwiſe ſeſſions 
could not have charged them, as not being before the Court, 
Carth. 221. Paſch. 4 W. & M. The King v. Colliton Pariſh. 
3- An order made by two juſtices, for ſettling a poor man at 
ſuch a place, was quaſhed at the ſeſſions; but becauſe it did not 
appear that it came before them by way of appeal, the order of ſeſſions 
was quaſhed ; for they have not original juriſdiction, but it muſt 
be brought before them by appeal. 3 Salk. 257. pl. 9. Paſch. 
9 W. 3. Tudy v. Padſtow. | 
So wheres 4. An order of ſeſſions drawn up ſpecially, in order to have the 
9 — opinion of the Court, was concluded, and 4 the Court ſhou'd be of 
made, x opinion, then, &c. which was held naught; for the juſtices ought to 
caſe the determine one way or other, and not make a ſpecial concluſion, re- 
8 ferring to the Court; but it was referred to the judge of aſſiſe. 
be of opinien 2 Salk. 486. pl. 46. Hill. 11 W. 3. B. R. Anon. 
that where 
# ſervant was bired at a fair ten days after Michaelmas till Michaelmas next, ſuch hiring and ſervice 
Ad gain a ſettlement then, &c. and for this the order was quaſhed. 12 Mod. g2g. Mich. 11 W. 3. 
B. R. Pariſh of Grindon in Northamptonſhire, and Overcott in Warwick. 12 Mod. 3706. 
Paſch. a W. 3. B. R. S. C. by name of OveNxcorrt v. Gxixpow, and reports it, that the order 
of ſeſñons recited an order of 2 juſtices, for the ſeitling a poor perſon in the pariſh of O. and con- 
eluded in the nature of a ſpecial uerdict, viz. If the poor perion of right belongs to the pariſh ot O. 
we coohrm, if to the pariſh of G. we quaſh the order; 9 to which it does belong of right, we 
ſobmit to the court of B. R. Per Cur. we are bound en debito juftitie, to confirm an order, if 


nothing appears why it ſbould be ſet afide; and the order of ſeſſions was quaſhed, and the other 
coofirmcd. A | | 


So an order 5. An order of ſeſſions was quaſhed, for that it was, that the 
—— perſon was litely to become chargeable, as we are credibly informed. 


whereas we 12 Mod. 323. Mich. 11 W. 3. B. R. Pariſh of Bloxom v. 
7. Kingſton 2nd 


revs, Kc. was quaſhed. 12 Mad. 407. Trin. 14 W. 3. B. R. Pariſh of Erith v. 


that of Orford. 


6. A motion was made to quaſh an order of ſeſſions; the ex- 
ception taken was, that it did not appear that there was any com- 
pflaint of the overſeers, only A. B. Quorum unus, do order, &c. 
II Mod. 222. Paſch. 8 Ann. B. R. The Queen v. the In- 
habitants of Puttenham. 

7. An order of ſeſſions is made, upon an appeal from an order 
of 2 juſtices: whereas upon the complaints of the churchwardens of 
fuch a pariſh, and upon hearing counſel, &c. It was excepted, that 
it did not appear that either pariſh appealed : ſed non allocatur, it 
being ſaid upon hearing of counſel, MS, Caſes. Trin. 10 Ann. 
B. R. The Queen v. St. Peter's in Hereford. 

On an ap= 8. Two juſtices made an order, to which the pariſh appealed: 
pevl-to me the ſeſſions ſet aſide the order; and it was moved to quaſh the order 
m7 of ſeſſions, it not appearing that it was upon hearing. the merits ; 


charged the for the ſtatute never intended that an order defective in law ſhould, 
Mader. | | 


ff erder concludes 
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conclude, and the ſeſſions have no authority unleſs it came regu- And 3 
Was moe 


larly before them. Adjornatur. Poor's Settlements, 8. pl. 12. ee 


Mich. 11 Ann. B. R. Saffron Walden v. Little Hempſtead. the order 
of diſ- 


charge, becauſe the juſtices do not ſay whether they diſcharge it for form or on the merits; tor if it 


was for form the pariſh is not bound; but if on the merits, the parith, in conſequence, is hereby 
diſcharged for ever; and per Cur. 1it, The juſtices are not bound to expreſs the + reaſon of their 
Judgment in the judgment no more than other courts; and if it was otherwiſe held in the late chief 
juſtice's time it paſſed without conſideration. The reaſon of their judgment muſt be collected from 
the rec d; as where judgment is arreſted upon an inſufficient indictment. V the ſeſſions reverſe 
the H order, and that being removed appears to be good, this court muſt intend it wwas reverſed on 
the merits, and affirm the order of. ſofſions. If the ſeſſions reverle the fr ff order, and that being re- 
moved appears not to be good, we muſt intend it reverſed for form, and atirm the order of reverſal; 
ſo if the ſeſſions afhrm the “ firſt order, and that appears to be good, we muſt athim the order of 
leſſions. But if the firſt order appears bad, and the ſeſſions affirms it, this court muſt reverſe it, be- 
cauſe it appears naught. 2 Salk. 607, 608, Mich. 9 Ann. B. R. Pariſh of South Cadbury v. 
Pariſh of Braddon. Poor's Settlements, 172. pl. 217 cites S. C,— MS. Cales, S. C. 
by name of the Queen v. South Cadbury and Braddon. 

+ An order of ſeſſions, that quaſhes an order of the two juſtices, 1s good, though it gives no reaſon. 
MS. Caſes. Mich. 8 Ann. The Queen v. Inhabitants of St. Giles in Reading. It need not ſet 


forth whether the ſaid order was quaſhed for form, or upon the merits. 


9. The ſeſſions confirmed the original order: it began thus, It is a rule 
court 


upon hearing the appeal of Burcot, it was moved that the pariſh - . 


itſelf cannot appeal, but the inhabitants; fo it is nonfenſe and an that en- 

abſurdity; but it nut be intended the pariſhioners, and can have no 2 an — 
. , ö g er u p“l l 

other intendment. Poor's Settlements, 25. pl. 35. Hill. 1712. . Fa 


B. R. The pariſh of Eaton v. Burcot in Oxon. maybe taken 


io be good, 


or bad, the Court will always ſuppe/e it to be right, Foley's Poor Laws, 279. Anon. 


10. The ſeſſions appoint two of the inhabitants to be overſeers, 
t ſaid ſubſtantial inhabitants, as the ſtatute directs; and quaſhed 
per Cur. Poor's Settlements, 123. pl. 168. Mich. 1726. B. R. 
Ihe King v. the Inhabitants of Chilmarton. 


(P) Orders of Seſſions. Rrafhed for what. se 


1. IT was moved for ſetting aſide of an order of ſeſſions for 
the ſettling of a poor perſon in a town which had been 

ſent thither by an order of 2 juſtices; and it was confirmed upon 
an appeal to the ſeſſions. But the Court would hear nothing of the 
merits of the cauſe, the order of ſeſſions being in that caſe final, 
unleſs there had been error in form. 1 Vent. 310. Paſch. 29 
Car. 2. B N. a | 

2. An order of ſeſſions was refuſed to be quaſhed, becauſe re- 
guring ſomething out of their power nobody was hurt by it, and 
therefore did not affect any body. Carth. 161. Mich, 2 W. & 
M. B. R. The King v. Moor. | | 

3. The ſeſſions, upon appeal, made an order to return a poor pos Set- 
man to the pariſh whence he was removed, but did net by any ex- wements, 
preſs words vacate the Iſt order but per 2 J. contra Holt Ch. J. e pot 
The ſeſflens-order vacates the order of 2 juſtices by implication ; bers 
cauſe it orders the contrary, and that is ſufficient ; and fo the order 


. 
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3 Salk. 257. 
S. C. by 
name of Tu. 


Poor's Set- 
tl-ments, 


254- pl. 294. 


Poor's Set- 
tlements, 
171, 172. 
p. 216. S. C. 


[ 353 ] 


MS. Cafes. 
Hill. 11 
Ann. B. R. 
S. C. by the 
name of the 
Queen v. 
the Inhabi- 


tants of 


Horfley and order was 


Spalding. 
And favs, 
that upon 
2 propofal 
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was confirmed. Carth. 222. Paſch. 4 W. & M. B. R. The 
King v. Hartfield Pariſh. 


4. An order made by 2 juſtices of the peace for ſettling a poor 
perſon, was quaſhed by the ſeſſions; but becauſe it did not appear 


- that it came before them by way of appeal, without which they have 
2 Salk. 479. 


no juriſdiction, this order of ſeſſiuns was quaſhed. 
pl. 25. Paſch. 9 W. 3. B. R. Anon. 

5. Order was made at ſeſſions for relief of poor priſoners in 
gaols, and providing materials to ſet them on work, upon the ſtatute 
of 14 Eliz. cap. 5. and 19 Car. 2. cap. 4. by which a ſum was 
aflefied on the ſeveral pariſhes, not exceeding what is allowed by 
both acts; but it was quaſhed, becauſe they ought to made diſtinct 
orders upon the different ſtatutes; the money to be levied by virtue 
of each ſtatute being applicable to different purpoſes. 2 Salk. 
487. pl. 47. Hill. 11 W. 3. B. R. Eaton-Bridge Pariſh v. 
Weſtram Pariſh in Kent. | 

6. A Juſtice of peace was ſurveyor of the highway, and a matter 
which concerned his office coming in queſtion at the ſeſſions, he joined 
in making the order, and his name was put in the caption, And per 
Holt Ch. J. it ought not to be, as if an action be brought by the 


chief juſtice of C. B. in the court of C. B. the placita muſt be 


coram Ed'ro Nevill Mil. & ſociis ſuis, and not coram I homa 
Trevor, &c. And it was quaſhed. 2 Salk. 6c7. pl. 6. Hill. 
3 Ann. B. R. The cafe of Foxham Tithing in Com. Wilts. 
7. Thomas Hobbs, his wife, and 3 children, being removed 
from Horſley to Smalley, they appeal to the ſeſſions; the ſeſſions 
make an order, reciting, that whereas it appears to them, upon 
hearing counſel] on both ſides, that the boundaries of the par:/h 
came in queſtion, and that they have no power to inquire into that 
matter they ſet aſide the order of the 2 juſtices ; but the ſeſſions- 
here quaſhed ; for per Curiam they have power to i- 
guire into the boundaries of a pariſh concerning ſettlements, Poor's 
Settlements, , 10. pl. 14. Hill. 1712. Smalley Parithe's cafe. 


made 10 go to trial the order was quaſhed by confent, 


8. The juſtices made an order to remove Ann Mor zan and her 
children from Langueren, upon her oath that ſhe was laſt ſettled at 
Panteed, her huſband being gone for a ſoldier. The ſeſſions quaſhed 
the order, it not being upon the oath of the huſband e but the order 


of ſeſſions was quaſhed here, ms ſet forth in the order that the 


that there was net due notice given of the appeal, purſuant to the 7 


huſband was beyond ſea. Poor's Settlements, 13. pl. 18. Trin. 
12 Ann. Langueren Pariſh v. Panteed Pariſh. 

9. The /-fſrons guaſbed the original order for infufficiency, when 
it was good, and the ſeflions-order was quaſhed in B. R. for that 
reaſon. Poor's Settlements, 35. pl. 56. Trin. 1714. The 
Queen v. the Inhabitants of Mells. 

10. It was moved to quaſh an order of feſſions, which quaſhed 
an order of 2 juſtices, and recited as a reaſon of their guaſbing tt, 


_ overſeers. Sthly, That t 
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ef g Geo. And per totam Curiam the order of ſeſſions muſt be 
quaſhed, becauſe they ſaid that due notice not being given, was 
no reaſon to quaſh the order of 2 juſtices, but might be a reaſon 
to adjourn the appeal. Foley's Poor Laws, 245. Trin. 10 Geo. 
B. R. Anon, 

11. On rule to ſhew cauſe why an order of ſeſſions ſhould not 
be quaſhed, ſeveral exceptions were taken to it by counſel. The 
order he ſaid was made upon an appeal from the diſburſements of certain 

' churchwardens and averſeers of the poor for the year 1730. On 
this appeal the Court of /z//i9ns adjudged, that theſe othcers had 
made feveral diſburſements not warrantable by law, and therefore 


ordered, that they ſhould pay the ſum of 111, being the amount of 


thiſe diſburſements to the ſubſequent churchwardens. The excep= 
tins taken to this order was, iſt, That by the ſtatute of 43 Eliz. 
the firſt application ought to have been 2 juſtices ; but in the preſent 
caſe, the application was to the ſeſſions in the firſt inſtance, 
2dly, That the appeal appeared to have been made at a former 
ſeſſrons, and no order for the adjourning it, fo that there was a diſ- 
continuance. Jdly, That it does not appear at That time the 
firſt ſeſſions was holden, which is neceſſary; becauſe by act of par- 
liament theſe quarter-ſeſſions can be held only at particular times, 
4thly, That the diſburſements of churchwardens are not under the 
Juriſdiction of the juſtices f peace, but only the diſburſements of 
e order is made upon 4 perſons to pay the 
II. whereas it ought to have been ſpecified, what part each of the 
perſons ought to pay. bthly, That the order requires the money 
ta be paid to the ſubſequent overſeers not naming them, and it does 
not appear that there were any overſeers then in being. But the 
other tide prayed a day to anſwer theſe exceptions z and accord- 
ingly the rule was enlarged. Ex Relatione. 2 Barnard. Rep. in 
B. R. 228, 229. Hill. 6 Geo. 2. 1732. The King v. Barfield. 


(Q) Quaſhed. II Part. 


I, A TENTS was removed by order of 2 juſtices of the 
peace to her huſband, and upon appeal to the „ans it is 
there ordered, that the man and his wife be removed to the ſame 


| Place, whence the woman was removed before. Now upon motion 


this order of ſeſſions was guaſhed quoad the huſtand, Comb. 227. 
Mich. 5 W. and M. in B. R. Knight's caſe. 

2. An order was made at the ſeſſions that an order of 2 juſtices Poor's Sets 
touching the ſettlement of A. be diſcharged, and that A. be ſettled at B. *lements, 


Per Cur. they could only diſcharge the order of 2 juffices, there- cer 5. C 


fore let that part be confirmed, but they could not appoint a new S. P. Farr 
place of ſettlement, therefore let that part be quaſhed ; for the ye FO 
Court may confirm in part and quaſh in part, as is frequently The Queen. 
done in orders touching & baſtard-children, Comb, 286. Trin. v.Milverton 
o W. & M. B. R. Haines's caſe. 2 * 
tlements, 206. pl. 247. cites 8. C.. P. Nelf, Juſt. 545.———*S. P. Per Holt Ch. J. 


Comb. 264. Trin, 6 W. & M. B. R. Anon. Poor's Selilements, 151. pl. 299, cites S. C. 


D d 2 | 3. An 
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Poor's Seto. 3. An order made originally at quarter-ſeſſions ſet forth, that 

ticments, N eas th 5 D : burd 4 . F 5 E 

221. pl.zts, He, the pariſh of D. was burdened with poor, and that E. 

S. C. had no poor, therefore D. ſhould be annexed to E. and that the 
occupiers of lards there ſhould contribute 20l. per ann. by equal 
monthly payments to D. as long as D. ſhould be overburdened with 
poor, aud E. had nome. Per Holt Ch. J. by the ſtatute 43 Eliz. 
the ſeſſions may tax particular perſons in aid to that pariſh which 
cannot relieve its own poor, or they may aſſeſs the whole pariſh 
in a Certain ſum, and leave it to the pariih-officers to collect, 
and levy the fame of particular perſons, which was well done in 
this particular caſe, but that / much of the order as concerns the 
annexing of the pariſhes is void. 2 Salk. 480. pl. 31. Hill. g 
W. 3. B. R. Dimchurch v. Eaſtchurch. | | 


(R) Of their Entries and Proceedings. 


But if it 1. A N idictment was quaſhed, becauſe it was juſticiarii ad 
3 D pacem conſervand.” aſſign. and not ad pacem domint regis 
2 — * ” . 

ee i»: neither would ad pacem publicam ſerve; and for another reaſon, 


corporated, becauſe it was ad ſeſſion.” Iu com.” tent.“ and not pro com,” Vent. 


DE” fe Tran: Gn = BB, Anon 


it were not pg burgo. 1 Vent. 39. Anon. 


ate Set- 2. N caption of an order of ſeſſions was returned, but there 
tlements, 


245. pl- 285. 


that ordinatum fuit prout ſequitur, &c. but the order was diſtinct 
without relation to the ſtile; fed non allocatur, but held well 


enough. Carth. 222. Paſch. 4 W. & M. B. R. The King v. 


1355 |* Colliton Pariſh. . 
5 Mod. 329. 3. Indictment for refuſing to relieve and maintain Elizabeth, 


The Rin 5 . 5 2 2 5 ; 
ky CEOS the wife of his ſon John Turnock according to an order made in the 


s. C.—— eon, which order was ſet forth in the indictment in hæc verba, 
So an order viz. Ad generalem ſeſſion” pacis tent” apud Marlb. in & pro com. 
eee Wilts, &c. And at the motion of Mr. Eyre the indictment was 
aii, quaſhed, becauſe the order was ny ſaid * to be made at the general 
ent, and ſeſſions, and nat at the general quarter-ſeſſions ; for the quarter- ſeſſions 
, are appointed by 2 H. 7. cap. 4. though it appears by the ſame ſta- 
certioraci tute, that there may be a general ſeſſions at other times; and 43 
into B. R. Eliz. cap. 2. S. 7, appoints orders in theſe caſes to be made at the 
88 : general quarter-ſeſſions. 2 Salk. 474. pl. 11. Mich, 8 W. 
ethers) to N. The King v. T urnock. ' 


the order 


of { fron, Twas that it was ad gemerelent ſe fſfonem, &c. but did wot ſay quarterialem; and the flatute 


is expreſs in directing the 2ppcal before the juſtices at their quarter-ſeflions; and this being a new 
Jaw and amew juriſdiction, ought to be literally purſued. And Holt Ch. J. was of that opinion, 
and tn juſtices contra ; therefore it was adjourned to icarch for precedents, and upon ſearch, they 
were found to be 49th ways, and almoſt equally in number. Carth. 222. Paſch. 4 W. & M. 
B. R. The King v. Colluon Inhabitants, 

Co an order upon H. for maintaining his daughter was quaſhed, becauſe it was recited 19 be made 
ad generalem ſilſioneri pacis, and not ad quarterialem ſeflionem pacis, according to the ſtatute 0 


43 Eliz. cap. 2. 2 Salk. 476. pl. 16. Hill. 8 W. 3. B. R. Purnall's cafe.—— Poor's Settle- 


J. . . * 
ments, 140. 5 184. 8. C Sagen 


was only the ſtile of the ſeſſions on the top; but it was not ſaid 


% 


I. 


Tf 


I, 
— 
be ſ 
pl. 


beta 


move 


ſelliot 
the le; 
the ne 
this Fr, 
Was he 
that w 
yet he 
Hill. 
Com 
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Serjeant Hawkins ſays, that Mr. Lambard ſeems to make-no diſtinction between general and 
quarter ſeſſions, but to take them as ſynonimous terms: but it ſeems the better opinion, that 
guarter-ſi {ſions are a ſpecies only of general ſilſians, and that fuch ſeſſious only are properly called 

general quarter-ſcſſions, which are holden in the 4 quarters of the year in purſuance of the ftatute of 
2 H. 5. 4. and that any other ſeſſions holden at any other time tor the general execution of the au- 
thority of juſtices of the peace which by the other ſtatute the juſtices ol the peace are authoriſed to 
hold oftener than at the times therein ſpecificd, if need be, may be properly called general ſeſſions, 
and that thoſe holden on a ſpecial occaſion for the execution of ſome particular branch of their 
authority, may properly be called /pecia/ ſef/ions. 2 Hawk, Pl. C. 42. cap. 8. S. 47. 


4. Exception was taken to the caption of an order of ſe/ſions, 


| becaufe it deſcribed the Juſtices as juſtices of the peace only, and not | 

f as juſtices of 2yer and terminer, but the Court over-ruled it, and J 

} ſaid that the juſtices do not hold their ſeſſions for the examination q 
and judging of matters relating to the poor by force of their com- 

miſſion of oyer and terminer. MS. Cafes. Hill. 4 Geo. B. R. 1 

Anon. | 41 

5. It is a regular way in caſes of appeals to the ſeſſions about 7 

ſettlement, to enter the appeal before the two juſtices that made the 7 

| order, and they to return the order with the appeal into the ſeſſions; bh 

2 per Holt. Powel ſaid, they always did otherwiſe, however this EO 
2 

1 would be a good rule. MS, Caſes. ; 
» 
1, 5 
t. q 
(S) Private Seſſions. J 

| I \ PRIVATE ſeſſions of the peace is not ſaid to be held I 
A | fer the county; per Roll. Ch. J. Sty. 359. Mich. L 
1 1652. Anon. | | I 
ct 2. If any thing be done at a private ſeſſions of peace, it ought 79 b 
ell be returned to a quarter-ſo/ſians, or into B. R. Per Roll, Ch. J. | 
LO Sty. 360. Mich. 1652. in Staples's caſe, 1 
th, N | . 
” (T) Next Sgſians, &. How underſtood. I 
"Oey 6 1% 1 
P l 35 J A 
5 oo AN order was made by two juſtices in /efſions* time, about wh 5m 1 
5 | keeping a baſtard-child. Whether the ſaid ſeſſions ſhall the oth 3 I 
ions be ſaid the next ſeſſions within the ſtatute of 18 Eliz.? Mod. 20. Ce, and E 
ta pl. 54. Mich. 21 Car. 2. B. R. Anon. 7 ' 
4 EY Y 
43 between theſe times an order of removal was made by 2 juſtices; the pariſh to which they were re- Y 
he : moved * appealed to the adjourned fe ffeons ; and whether that this 1s to be taken to be the next 4 
th. {ons within the act was the quere, The whole Court agreed, that if an order was dated before 4 
W. the ſeſſions, and not ſerved till after, then the ſeſſions that came after the ſervice of the det was E; 
the next ſeſſions. * Parker Ch. J faid, he took this to be well enough; and he could not diſtinguiſh 1 

| this from the caſe of a perſon taking the oaths the ſame term he had a place, which by Holt Ch. J. $ 
15 Was held well, Eyres J. was of a different opinion; and he thought that the next mult mean 9 
1855 that which was next after; and though ſome inconveniencies might ariſe from that conſtruction, 4 
inion, yet he took the law now to be ſo; et adjourn.” Quere de Ceo. Foley's Poor Laws, 161, 162, Þ 
they Hill. 12 Ann. B. R. between the Paiiſhcs of Mank's Ritborough and P:incc's Riſborough in 
* M. Com' Bucks, 
| 1 
rage 2. An order was made by the juſtices of the peace of Maidftone I 5 
Salle dviſun in Kent, for keeping a baſtard child from which there was de see ; 
an appeal to the ſeſſions; ſeveral motions were made to quaſh the the tame; | 

Serjeant De 3 ſame, for he ſays, | 
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it ſeems fame. And after ſeveral debates, it was reſolved, that the words 
- + cop in 18 Eliz. cap. 3. viz. Next quarter- ſeſſions ſhall be intended the 
Keb. 534. next quarter-ſcſſions held for that diviſion of the county in which it 
pl: 34: _ was made, and not the very next ſeſſions in the county ; for if fo, 

. 48. The then the appeal ought to be to the ſeſſions at Canterbury, whereas 
Ke. this order was made in Maidſtone diviſion, and neither of thoſe 
Cosr1xc, diviſions intermeddle with matters done in the other diviſion. But 
* Keeling J. contra; for the next ſeſſion muſt neceſſarily be intended 
conſent, the the next in the county, and not that which ſhall be next in this 
order was diviſion; inaſmuch as the ſtatute takes particular notice of York- 
Cs ſhire, where there are ſuch diſtinct ſeſſions, and makes proviſion 
aud ſecurity for that, and not for the other counties. Sid. 149. pl. 14. Trin. 


Put in o 15 Car. 2. B. R. The King v. Coyſtan. 


abide the 
order of the next ſeſſions, 2nd to pay the church-wardens their charges, and the rather for that 


Keeling inſiſted that the order ought to be at rhe next ſeſſions preciſely, unleſs where the law takes 
notice of any particular diviſions, as ia Vorkſhire. 


The next 3. Whether the next ſeſſians for an appeal to an order of ſettle- 
Aas, is ment ſhall be taken to be the next after the making the order, or 
which an next after the parties find themſelves aggrieved? Dubitatur. 


appeal muſt Carth, 288, Mich. 5 W. & M. B. R. The King v. Hunt- 


e, is the . - . 6 A 
wert after gown Pariſh in Cheſhire. 


the par'y is grieved. 12 Mod. 339. Mich. 11 W. 3+ Anon; 


4. An order made ad generalem quarterialem ſeſſionem pacis tent” 
pro com” Suffolk per adjornamentum was quaſhed ; now it did not 
appear that this was the next general guarter- ſeſſions, for it might 
be that the general ſeſſi ns was begun, and continued by adjourn- 
ment before the order was made. MS. Caſes. The Queen v. 
the Inhabitants of Hindercleave. 

5. It was moved to quaſh an order of two juſtices ; becauſe 
by the caption of the order of ſeſſions, it did appear that the appeal 
was not till one ſeſſions had been paſt, ſo that the ſeſſions had no ju- 
riſdiction, and the parties were concluded for want of appealing ; 
ſed per totam Curiam : the order of two juſtices might not 4 * 
till the firſt (Gen, was over, ſo confirmed the order. Foley's 
Poor Laws, 89. Mich. 1 Geo, B. R. Pariſh of St. John's v. 
Pariſh of Milbroke. 


— (U) Of what they may inquire, and proceed there- 
— 12 | upon. 


. AH IS Es the juſtices in their ſoſſims 

to examine all labourers, artificers, ſervants, 

and their —_— upon oath, and to puniſh them for offences again 
"7 the ſtatute of labourers, | ; 

FL J 2. Error of a judgment upon an indictment, before juſtices 

. 26, of peace, for * reciting a /ibellaus and ſcandalous letter againſt M. 

Trio. 11 to a feme, whom M. intended to marry. And the errors aſſigned 


— a. At were, 1ſt, That it was only a private letter, and not puniſhable 
for ® wii» by 


re- 


Sessions of the Peace. | 


by indictment, 2dly, If it be, yet not before juſtices of peace, 
but commiſſioners of oyer and terminer, who have words in their 
commiſſion de propalationibus verborum. And for both cauſes 
Bide Ch. J. at the firſt held it erroneous; but in Trin. Term, 
after Hide being dead, Twiſden, Keeling, and Windham held it 
indictable, becauſe it tended to the breach of the peace, and before 
Juſtices of peace, as well as before juſtices of oyer and terminer. 


Lev. 139. Mich. 16 Car. 2. B. R. The King v. Summers. 


* 
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ting a letter 
to a feme 
adviſing her 
not to marr 
M. becauſe 
he was de- 
bauched, 
and had the 
pox, and 
was not 
worth a 


groat, and had declared, that if he married her, he would allow a whore gol. a year. And this 
letter was not ſubſcribed, but conveyea to her by S. and for this S. was fined at the ſeſſions 200/, 


V ho brought this writ of error. ————5. C. Keb. 773. pl. 7. 788. pl. 42. Mich. 16 Car, 2. 


Adjornatur. and 931. pl. 40. Trin. 17 Car. 2, The judgment armed agaiult the executors 


of Summeis. 


3. The ſeſſions cannot indict for petty treaſon ; per Holt Ch. J. 
12 Mod. 111. Hill. 8 W. 3. Anon. 

4. Indictment upon the 13 of Eliz. for making cables of old 
ſtuff concluding contra formam ſtatuti generally; and the penalty 
given by the ſtatute is four times the value of the cables, to be re- 
covered by bill of plaint or information; and it was quaſhed niſi, 
upon this exception, that the juſtices of peace have no juriſdiction 
given them by the ſtatute, and the indictment was taken before 
them at their quarter-ſeffions. 12 Mod. 514. Paſch. 13 W. 3. 
Anon. 

5. So in caſe of an indictment upon the /atute of uſury againſt 
the lender; as was adjudged on writ of error. 12 Mod. 514. 
cites Trin. 4 Ann. Smith's caſe. | 
6. By 6 Ges. 1. cap. 21. S. 10. Upon appeals to juſtices of peace 
in their quarter-ſeſſions, again/t judgments given by juſtices upon in- 
formations, fer oftences committed contrary to the acts relating to 
the duties upon malt, and upon hides and ſkins, tanned, tawed or 
dreſſed, and upon vellum or parchment made in Great Britain, the 
Juſtices in guarter-ſeſſions ſhall proceed to rehear the truth and merits 
of the facts in pert” =. and to re-examine the witneſſes, and thereupon 
finally determine between the parties; and if any defect of form ſhall 
be found in ſuch proceedings before the particular juſtices, ſuch defects 
may be amended by order of ſuch quarter- ſeſſions. | 


(W) Of Aqpurnment of Seſſions, 


I. A adjourned ſeſſions cannot invade or run into another ſub- 
1 ſequent ſeſſions. Lutw. 911. in caſe of Thurſton v. 
Slatford. 
2. At the quarter - ſeſſions there may be a trial the fon ſeſſions, 
if there be an adjournment, ſo as there may be 15 8 etween the 
teſte and the return. 12 Mod. 50. Hill. 5 W. & M. B. R. 
Anon. | 


3, An order was made by 2 juſtices 2 remove S. from H. to Poor's Set- 


R. who appealed, and at the adjourned ſeſſions the two pariſhes = 1 


agreed to put off the determination of the cauſe till the next ſeffions, ee, &. C. 
| T og 3 


d 4 which 
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which ſeſſions vacated the order of the two juſtices; and now it 
was moved to ſet aſide that order; becauſe the appeal ought to be 


at the next ſeſſions by the ſtatute 13 Car. 2. and 3 & 4 W. 3. 


there to be finally det rmined: and for this reaſon it was quaſhed. 
3 dalk. 258. Hill. 8 W. 3. Spencer's Caſe. 
Poor's Set 4 A motion was made to quaſh an order of ſeſſions, becauſe 


Fraps Uo 87 the juſtices had adjourned the appeal from one ſeſſions to another, 
des S. C. — and fo the determination upon the appeal was not at the next 


12 Mod. quarter- ſeſſion: ſed non allocatur ; for the appeal mr/? be * ladged 


260. S.C. by 3 3 : . 5 . . . . 
ame of the af the nex?! qua! ter-/eſſions, yet when it is lodged the juſtices may 


Inhabitants adjourn it: per Cur. 2 Salk. 605. Trin. 11 W. 3. B. R. The 

bf King's: caſe of King's-Langley pariſh. | 
ang!“ Y V, : 

the Inhabitants of St. Peter's in St. Alban's. S. C. Ld. Raym. Rep. 481. It was an appeal 

from an order for removal of a poor perſon. And per tot. Cur. The ſeſſions may well adjourn 

an appeal upon debate for farther conſideration. 2 Blackerby's Jult. tu, Appeal, cites S. C. 
Where appeal lies to the vet Cent, if it be then received and lodged there it is ſufhcient, 

and the juſtices may proceed upon it at the ve? ions after. Cumb. 365. Paſch. 8 W. 3. B. R. 


* 


5. Indictment was taken at ſeſſions held ſuch a day by adjourn- 
ment, <:thout here from what time they had adjourned ; and that 
exception was taken, but over-ruled. 12 Mod. 408. Trin. 12 

| W. 3. Anon, | 

Poor's Seto 6. Though a ſeſſions may adjourn from one day to another, and 

wo 28. fo fit by adjournment, yet it my? not appear in a lump, as ſitting 3 

cizes 8. C. days together, but afincily. 2 Salk. 605. pl. 2. Paſch. 1 Ann. 
B. R. Per Holt. Ch. J. in the caſe of Linheid pariſh v. Battle 

iſn. | 

T7 An maifment was found before the juſtices for the county of 
Lincoln againſt a conſtable for refuſing to obey an. order of the 
juſtices, and the defendant was tried, convicted, and had jdgnet 
grven againſt him at a general /eſſicns held the 3d day of May, (which 
was after the Eaſter ſeſſions began) by the adjournment of the Epiphany 
ell; a writ of error was brought, and it was alleged for error, 
that the juſtices cannot continue one general ſeſſions to a day 
ſubſequent to the time appointed by 2 H. 5. cap. 4. for the holding 
another original ſeſſions, and for that reaſon the judgment was re- 
verſed per tot. Cur, MS, Caſes. Irin. 4 Geo, B. R. The 


King v. Grince, 


(X) Informations againſt a Court of Seſſions, or agaiuſt 


Juſtices of Peace; For what. 


I. N rule to ſhew cauſe why an information. ſhall not go 
againſt the defendant, the chief- matter of complaint 

againſt him was, for that pen complaint being made to him as 4 
Juſtice of peace, that à certain perſon had ſtale ſome bonds belonging 10 
another as adminiſtratrix, he committed him; whereas it is known 
law, that his was not felony till the late aft of parliament, and this 
eff ence was before that act: for which reaſon it was ſaid, this com- 
mitment 


uſt 


4 80 
laint 
a8 A 
1 10 
own 
t this 
om- 
ment 


Sessions of the Peace, 


mitment was entirely illegal. The Court however refuſed to 
make the rule abſolute, though they ſaid, this was certainly @ great 
{demeanor in the juſtice. 1 Barnard, Rep. in B. R. 346. Trin. 
3 Geo. 2. 1730. The King v. Taylor. 

2. On a rule to ſhew cauſe why an information ſhould not go 
againſt the defendants, who were by charter appomted juſtices of the 
[effrons in the city of Sarum, The fact came out to be thus: The 
drfendants had never held a court jince the year 1723. the recorder of the 
city, who generally aſſifled at this aſſembly, being made chancellor of 1re= 
land, and that they had little or no bu/meſs ; however, upon a mandamus 
coming down ts them lately to make a rate, they were oblized to hold one, 
which they intended to do for that particular purpoſe only. When the 
Court was fitting a bill of ind;&ment for a muſance was offered to be 
preferred before them; but they had ſummoned no grand jury: 
and upon that they made an entry in their books, that this indiftment 
ſhould be rejected, giving this ſpecial reaſon for it, that they had 


aſſembled themſelves as a court for this preſent purpoſe only of making a. 


rate; and het in the /iile of the court they had called themſelves a 
general ſeſſions. The attorney-general ſubmitted it, that this was a 
very unwarrantable act of power; and therefore prayed, that the 
rule ſhould be made abſolute. Judge Probyn ſaid, that he had a 
doubt whether a general ſeſſions had conuſance of indictments for 
nuiſances? To this the attorney-general anſwered, that he had 
heard it often ſaid in this court, that every ſeſſions at Hicks's-hall 
is a general ſeſſions, and yet nothing is more known than that 
they hold plea upon theſe indictments conſtantly. However, the 
Court ſaid, that as this was a particular franchiſe that had authority 
indeed to hold ſuch a Court, but held them very ſeldom, they cok 
it there was nothing in this caſe but a miſtake in judgment in the 
juftices, and therefore they d:/charged the rule, 2 Barnard. Rep. in 
B. R. 250, 251. Paſch. 6 Geo. 2. 1733. The King v. Eyres 
and others. | | | 

3. On rule to ſhew cauſe why an information ſhould not go 
aguinſt the defendant, the complaint againſt him appeared to be 
ſhortly thus: five boys had been commrtted by him for a theft, the 
goods ſtolen were carried to a pawnbroker's z upon which the age 
fent to the pawnbroker*s requiring him 1% bring the goods to bim, in 
order thut he might have them forth-commg at the trial: the goods 
accordingly were brought, produced by the juſtice at the trial, and 
the boys convicted. I hen the conviftion was over, the party robbed 
applied ta the juſtice for the goods; but he told him, the keeper of 
Bridewell, whoſe cuſtody the boys were committed to, had been 
with him and informed him, that he had been at a good deal of ex- 
pence in keeping the boys in priſon, and attending with them on 
the trial, which came to 45. per boy: upon which he 7/7:ce told the 
party, that he muſt pay this money to the keeper, and that he ſhould not 
deliver the goods to him till he had paid it, The money accordingly 
was paid, but afterwards 8s. of it was returned. Upon this ſtate 
of the caſe the Court made the rule abſolute ; and faid, that they 
thought the requiring the goods to be brought, and the mone 
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paid, were both illegal. 2 Barnard, Rep. in B, R, 9. Hill. 
Geo. 2. 1733. The King v. De Veil. * 7 


For more of Seſſtons of the Peace in general, See Ale⸗houles 
Apprentice, Baſtardy, Poor, Removal, Settlement of 
Poor, and other proper Titles. 


Settlements in Chancery, 


(A) Settlements of Lands by Chancery, &c. What 


Limitations Chancery, &c. will dire&. 


[ 360 * 1. PON a marriage, articles were entered into, whereby it 
In marriage was agreed, that the wife's portion ſhould be laid out in the 
arucles the purchaſing of lands, which ſpauld be ſettled on the buſband and wife for 


N their lives * and the life of the longer liver of them, and after to the 


conſidered heirs of the body of the wife by the huſband to be begotten: yet the 
and looked maſter of the Rolls decreed the ſettlement to be to the firſt and 


chifors: ang Other ſons, &c. ſo as the huſband and wife may not have power to 


for that tea - bar the iſſue. Abr. Equ. cafes 392. Mich. 1698. Jones v. 
_— Laughton. : 


Court has 
reſtrained the general expreſſions uſed by the parties; for it cannot reaſonably be ſuppoſed, that a 


valuable conſideration would be given for the ſetilement of an eſtate, which as ſoon as ſettled the 
huſband might deſtroy; per Ld. Harcourt, Wrms's Rep. 145. Palch, 1711. in the cafe of Bale 


v. Colemag. | 


Abr. Eau. 2. A truſt was limited 22 A. and the heirs of his body, with re- 
. 39%, mainders over. A bill was brought to have the truſtees convey to 
2 ine. him in fee. The maſter of the Rolls decreed them to convey 


according- 


ly, and that only an eſtate. tail, and refuſed to decree a conveyance in fee. 


the Maſter | , g 
of the Rolls 2 Vern. 428. pl. 389. Hill. 1701. Saunders v. Nevill. 
would not decree the conveyance to be in fee, though preſſed to it; and he ſaid, that there may 


be many reaſons why 2 court of equity would not decree a conveyance at all in ſuch a caſe, ſome- 


times for a politick reaſon, as if it were to enable a nobleman to ſuffer a recovery, and leave the 


honour bare without eſtate; or if the party were a notorious ſpendthrift ; or when the eſtate tail 
was only by implication, as he ſaid he took it in Sir Francis Garrard's Caſc. 


Abr. Equ, _ | : 
Caſes 392. rity, Ld. Jefferies refuſed to decree a conveyance in fee. 2 Vern- 


1313 428. cites it as the caſe of Cook v. Woodward. 
ders v. Nevil, cites Sir Francis Gerrard's Caſe exactly S. P. and ſeems to mean it to be the 8. C. 


and adds a note at the cud, that though the Court would not decrce a conveyance in 8 
; arrar 


I. So where after an eſtate tail a remainder was limited ts a cha- 
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Garrard's Caſe, yet he ſuffered a recovery as ceſty que truſt in tail; which was held good, and the 
eſlate enjoyed under it diſcharged of the charity. 


4. An eſtate was deviſed in truſt to convey one moicty for 99 years S. C. cited 
to A. in caſe he ſhould fo long Ive, with ſeveral remainders over. , The 3 8. 
Court decreed the maſter to ſettle the conveyance according to who ſaid, it 
the letter of the will; but upon exceptions taken to the maſter's appeared 


report, Nov. 19, 1709. it was ordered, that proper eſtates ſhould be kpc img 


mace to ſupport the remuinders, that the teſtator's intent might not be to preſerve * 


fruſtrated, And this was affirmed in the Houſe of Lords. Arg. the contin- 
Caſes in Chan. in Ld. Talbot's Time 8. cites it as a caſe con- BN 


cerning Sir John Maynard's will. Earl of Stamford v. Sir John uſes intend: 
ed in tne 


Hobart. will and in 


the act of parliament to take effect might have been avoided ; and therefore the Lord Cowper did. 
rotwithflanding the words of the act, upon great deliberation, inſert trnftees. Ibid, 12, cites it as 


Dec. 19, 1709. 


5. Devyiſe of lands to A. & B. in truſt for C. for fe, with power Wms'sRep. 
to make leaſes, and after C's deceaſe in truſt for % heirs male of (+. 3 
the body of C. Cowper C. decreed only an eſtate for life to be Clerk v 
conveyed to C. and to his iſt, &c. ſons in tail male; but Har- Day. 
court K. reverſed that decree, and decreed an eſtate tail; though 
he admitted, that on marriage articles founded on the agreement of 
parties, the huſband in ſuch caſe might be only tenant for life; but 
ina will you muſt take the words as you find them. 2 Vern. 670. 

Paſch. 1711, Baile v. Coleman. 

6 A. ſeiſed of a good real eſtate, and alſo poſſeſſed of a conſi- *[ 261 ] 
derable perſonal eſtate by a/, in writing, after ſeveral legacies, gives G. gu. R. 
and der ſes all the reſt and reſidue of his real and perſonal eſtate to 105 S. P.— 
B. and the heirs male of his body, and for want of ſuch iſſue to the de- hg Rep. 
Ven lant and the heirs male of his body, with like remainders over to 2 - pack 
ſeveral others of the ſame name, and makes the defendant his ex- tice of any 
ecutor, and dies. It was inſiſted, that the intent of the teſtator r_ _— 
appearing to be to * continue the real eſtate and the lands to be 2 


purchaſed in his name, this Court would order the ſettlement to be bi money in 


made in ſuch manner that the plaintiff might not have power to 892077 
ment funds 


defeat the remainders; and therefore that the plaintiff ſhould be % ;. Ji ent 
only made tenant for life, with remainder to his firſt and other in 4 pur- 


ſons in tail male, and fo for the others in remainder: and the % , 


| : f 
attorney-general faid, the Houſe of Lords had, in a caſe lately, | xp Seton 


made the like proviſion for the benefit of the iſſue; that they may sen bit 
not be defeated by the father. But my lord chancellor faid, it was % len 53 


j i . , . * ; here, 1 emain- 
in a caſe of marriage & articles, where the intent was plain to provide 4 ;, his 24 


for the iſſue of the _— ; but here the teſtator himſelf has ex- ſen as here. 


. Lc: : Ld. Chan- 
Preſoly given it to the plaintiff in tail male; and therefore he thought Ca 4. 


this Court could not vary the limitation; beſides that the defendant has that in mar- 


a chance for the remainder if the plaintiff ſhould die without iflue riage arti- 
before any recovery ſuffered ; and mentioned a caſe where ſuch * 


remainder took place by the death of tenant in tail without iſſue, conſdered 
before he could compleat a recovery; and therefore ordered a ſet- as purcha- 


tlement in this caſe to be made in the like manner, and the deeds {2'*; bus in 
1 the caſe of a 


— - a” 2 * * = 
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will (as this and writings to be brought before the maſter for that purpoſe, 


was) where . 
4 — Ch. Prec. 421. Mich. 1715. Seal v. Seal. 
expreſſes bis intent to give an eftate tail, a court of equity ought not to abridge the bounty directed 


by the teſtator; but A. having 6egxeathed the reft of bis perſenal eftate to B. and the beirs male of 

bis Bedy, remainder over; his loidſhip held it clear, that the perional eſtate could not be entailed 

but that the whole property veſted in B. but ſaid, as te the other deviſe he would conſtrue it in the 

mok liberal ſenſe; and it being directed, that lands of g or 400. a year fbou!d be purchaſed, the 

purebaſe ſhould be made of 4001. a year. | | 
S. P. Per Ld, Chauccllor, Hill. 1708. Wms's Rep. 106. 


But Ibid. 7. Ten thoujand pond being the portions of the intended huſband 
_ u and wife, was veſted in truftces to be laid out in land and ſettled on the 
faid, tha huſband for life, remainder to the wife for life, remainder to the 
by the re- Iſt, &c. ſon in tail male, remainder to the huſband in fee. The 


n money by conſent was laid out in S. S. flock, and improved to 30, oo9/. 


be Gered The huſband and wife having 2 ſons brought their bill againſt the 


s Sp'il, truftces, and the fathers of the huſband and wife, and the infant 


* ſons to have the ſtock and the money laid out in land: and in 


therſton, regard of the great increaſe the huſband to have 6000). to buy a 


place. It was decreed firſt by the maſter of the Rolls, and after 
by Lord Chancellor Parker, that as the truſt muſt have ſuffered by 


the fall, ſo it ought to have the benefit of the riſe of the ſtock; 


but that 18,0001. ſhould be taken out of the 30,000]. and that 
thereout the hu{band ſbruld have booo!. on quitting his tate for life, 
end that 12, oool. ſbauld be laid out in land ts be on the fi ſi ſon of the 
marriage in tal in poſſeſſion ; but to prevent the ſon's ſuffering a recovery 
en bis commg of age, and fo to bar his brother in his father's life- 


time, and alſo the father's remainder in fee, the lands were directed 


to be lmited ts fas for life, remainder to the firſt, Sc. ſen of the 
marriage; and the father to make a leaſe for 99 years, if he ſhauld fa 
lung live, in truſt for the immediate benefit of the eldeſt an. And the 
re/xdue of the money (ſuppoſed to be 12, oool. more) to ariſe b 
fale of the ſtock, was directed to be veſted in land, and ſettled an t 
father far life, &c. according to the agreement, Wms's Rep. 648. 
Paſch. 1720. Anon. _ — 
8. Lands by agreement on marriage, were to be charged with 
portions for younger children, but the term for years for rai/ing the 
Partions was placed in the ſettlement ſubſequent to the eſtute tail to the 
firſt, Sc. ſans, which was decreed at the Rolls to be tranſpoſed ; 
but the father being dead, the eldeſt ſon had ſuffered a recovery of 
thoſe lands. His honour directed the remainder in fee of thoſe 
lands ſubſequent to the term for years, to be limited to the eldeſt 
fon in fee; but with reſpect to other lands in jointure, of which 
[ 362 J] 20 recovery had then been ſuffered, he directed a new ſettlement 
1 to be made thereof to the ſons in tail, ſubſequent to the term of 
500 years, for railing the portions. 2 Wins's Rep. 151. Trin. 
1723. Uvedale v. Halfpenny. 
10 tod 333. 9. A. on treaty of a marriage between C. his eldeſt ſon then 
5 C. living, (B. an elder ſon being dead, leaving two daughters) and 
M. in conſideration of the marriage and portion, articled to convey 
the ſame, to ſecure 601. a year for M. for a jointure, and ſubject 
thereto 1% C. for life, remainder to his 1/t, &c. ſon by that mar- 


riage in tail male, then with a proviſion to raiſe pecuniary — 
| or 


17 
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for daughters of that marriage, remainder to D. a grandſon of A. 
by anather ſon deceaſed, and his heirs male, remainder to E. grandſon 
of A. by A's eldeſt daughter and his heirs male, remainder to A's 
right heirs, All the precedent eſtates — determined, E. 
brought his bill for a conveyance of the premiſſes, purſuant to the 
articles, and Lord C. Macclesfield holding that the conſideration 
might well extend to the after-remainders, by reaſon of ſeveral 
and diſtinct intereſts in A. and C. at the time of ſettling the lands, 
as above, ſaid that becauſe the limitation by the articles is to C. 
for life, remainder to his firſt, &c. fon in tail male, though the 
limitation to E. the plaintiff be to him and his heirs male, which 
might ſeem to have been deſignedly diſtinguiſhed by the parties 
from the former limitation, yet it being in caſe of articles, where a 
latitude is given to a court of equity to expound the ſame, he would 
conſtrue it to be intended to E. the plaintiff, and his ſons in tail 
male; ſo that the premiſſes ſhould be conveyed to him for life, 
but it ſhould be ſans waſte, with power to make ſuch leaſes as 
tenant in tail may, with truſtees to ſupport contingent remainders, 
the remainder to his firſt, &c. ſon in tail male, with like remain- 
ders to the next, remainder to the right heirs of A. the defendants. 
2 Wms's Rep. 245, 257. Mich, 1724. Oſgood v. Strode. 

10. By marriage articles the wife's e/tate was to be ſettled on 3 C. © 
the huſoand and wife, and on the heirs of their two bodies to be Equ. Rep. 
begotten; and afterwards it was ſettled to the ule of the huſband SING 
and wife during their lives, remainder to the firſt and every other h hüte 
ſon of the huſhand in tail male, remainder to the heirs of the body of words v. 
the wife, [* by her ſaid huſband. They had no fon, and but one b 
daughter; the huſband died, and his widow married again, and ag _ 
then the h»/oand and wife joincd in a fine, and ſettled the «tate to was inliſted, 
other uſes; thereupon the daughter exhibited her bill, and prayed "oY by the 
relief on the articles, becauſe by the equity thereof the huſband pron er 
and wife ought to be but tenants for life, and the ſubſequent ſettle- taken of the 


ment could not enlarge the eſtate of the wife to an eſtate tail _ 3 


general, (viz.) to her and the heirs of her body; but ſhe had no 


relief, the Lord Chancellor Cowper declaring he could not relieve 
againſt rhe ſettleme t, though Vit reſted an the articles without 
any ſettlement made, he would have decreed that the articles ſhould 
be carriid into execution, 9 Mod. 131. Hill. 11 Geo. in Canc. in 


intent of the 
articles; but 
DO Care was 
taken of the 
daughters, 

in regard tg 
the lianmta- 


caſe of Reeves v. Reeves, cites it as the caſe of Burton v. Haſtings. ** 
tion to the 


heirs of the body of the mother by the firſt huſband, made her tenant in tail general, and conſe. 
quently at liberty to defeat her daughter's, as ſhe has now done by this fine and recovery, which 


was contrary to the intent of the articles, which were to make an etfectual proviſion for all the 


ilue of that marriage. But my lord chancellor ſaid, if no. ſettlement had been made, and they 
had then come hither to have inforced the making of one purſuant to the articles, there this Court 
would have taken care the daughters ſhould have been hkewile ſecured of the proviſion intended 
by the articles, by limiting a remainder to the daughters, and the heirs of their bodies to be be- 
gotten, on failure of ſons; but here @ ſettlement being actually made, and accepted by the parties, 
though a proviſion be for the ſons ſtricter than the articles themſeives imported, yet the next te- 
mainder being limited in the very terms of the articles, he could now make no alteration in it, 
though Mr, Vernon offered a difference: where a ſettlement was made beiore marriage, and where 
after, that where it was before, this court could nut interpoſe as they could where it was after 
marriage, yet the Court had no regard to this diſtinétion, but +too-hattily diſmiſſed the bill. 
Abr. Equ. Cales 393. pl. 4. S. C. and almoſt in tic words of G. Equ. Rep, 11g, but the words 
(t Too haſtily) ale not there, | . 


11. An 
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11. An eſtate was given [but whether by will or deed is not 


expreſsly mentioned] te be ſettled on his grandchild for her life, 
remainder to the iſſue of ber body; and when ſhe applied to have 


an eſtate tail conveyed to her, ſhe was decreed an eſtate for life 
only. Arg. Caſes in Chanc. in Ld. Talbot's Time. 8. cites it as 


a Caſe heard at the Rolls in June 1728. Brampſton v. Kinaſton. 


12. A. had a great grandaughter B. and a great grandſon C. 
and deviſed lands to M. R. and Il. S. their heirs and aſſigns in 
truſt to receive the rents, Ic. till B. ſhall marry or die, aud to pay 
ber 100l. a year for her maintenance, and with the reſidue to pay 
his debts and legacies; and after in truſt for B. And upon further 
truſt, that if ſhe marry a Proteſtant of the church of England, and 
He be then 21, or if under 21, ſuch marriage be with conſent of 
K. then to convey the e/late with all convenient ſpeed to the ule 
of B. for life without impeachment of waſte, voluntary waſte in 
bouſes only excepted ; remainder after her death fe her huſband for 
life, remainder to the iſſue of her body, with ſeveral remainders 


over. But if ſhe married not as by the will directed, tuen to con- 


vey to truſtees, as to one moiety, to the uſe of B. for lite, remain- 
der to truſtees fer preſerving contingent remainders, remainder to 
her firſt, &c. ſon, &c. and the other moiety in like manner to C. 
A. died; B. foon after attained her age of 21, and above 6 
years afterwards applied to the truſtees (ſhe being then upon 
a treaty of marriage, but not actually married) for a convey- 
ance of the eftate to herſelf for life, remainder to her intended 
huſband for life, remainder to the ifſue of her body. One 
truſtee executed ſuch conveyance, but the other refuled. As 


to this, Lord C. Talbot faid, that the truſtee who executed 


the conveyance had done wrong ; for nothing was to veſt till 
aftzr her marrying a Proteſtant; and therefore the truſtee, by 
conveying and enabling B. to ſuffer a common recovery (as 
ſhe has actually done) has done wrong. As to the queſtion, what 
eſtate B. ſhall take? Lord C. Talbot ſaid, that conſidering it a 
legal deviſe executed, it is plain that the firſt limitation, with the 
power [of impeachment of waſte] and reftriftion [of voluntary 
waſte in houſes excepted] carry an eſtate for life only; ſo likewiſe 
of the remainder to the huſband, But as to the following words 
(remainder to the iſſue of her body) the word (iſſue) does ex vi 
termini comprehend all the iſſue, but ſometimes a teſtator may not 
intend it in fo large a fenſe as where there are children alive, &c. 


that it may be a word of purchaſe, is clear from the caſe of Back- 


HOUSE v. WELLS, and of [imitation by that of KING V. MELLIxc, 
but it has not, nor can be proved that it may be both in the ſame 
will, The word (heirs) is naturally a word of limitation, and 
when by adding ſome :ther words, expreſſing the teſtator's intent, 
it may be looked on as a word bath of limitation and purchaſe in 
the ſame will; whereas ſhould the word (iſſue) be looked on as 
both in the ſame will, what a confuſion would it breed! for je 
moment any iſſue was born, or any iſſue of that iſſue, they would al. 
take. The — then will N. b be, 331 B's iſſue 
to take by deſcent or purchaſe? If by purchaſe they can take 150 
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for life, and ſo every iſſue of that iſſue will take for life. This in- 


convenience was the reaſon that Lord Hale, in KING AND MRL- 
LING's caſe, was of opinion that the limitation there created an 
eſtate tail. Reſtraint from waſte has been annexed to eſtates for 
life, which have afterwards been conſtrued to be eſtates tail, 
Where an expreſs eſtate tail is deviſed, the annexing a power in- 
conſiſtent with the eſtate tail, will not defeat it, but the potwer ſhall 
be void. Here the power is annexed. to the eſtate for life which 
B. took firſt; and therefore his lordſhip was rather inclined to 
think it ſtronger than King and Melling's caſe, where there was 
no mediate e/tate, as here is, to the huſband : that was an imme- 
diate drviſe, this a mediate one; and ſo the applying this power to 
the eſtate for life, carries no incongruity with it, and therefore was 
inclinable to think it an eſtate tail, as it would be at law. But as 
to the queſtion, how far the teſtator's intent is to prevail over the 
ſtrength and legal fignification of the wards? Lord C. Talbot 
thought that in caſes of fruſts executed, or immediate deviſes, the 
conſtruction of the courts of law and equity ought to be the ſame; 
for there the teſtator doth not ſuppoſe any other conveyance will 
be made; but in tru/fs executory he leaves ſomewhat to be done, 
viz. to be executed in a more careful and accurate manner. And 
ſaid that the caſe of LEONARD v. TE EARL or Sussex, if it 
had been by act executed, would have been an eſtate tail, and the 
reſtraint had been void; but being an executory truſt, the Court 
decreed according to the intent, as expreſſed in the will, which 
muſt govern the conſtruction in the preſent cafe, and therefore 

ordered an eſtate for life only to B. remainder to her huſband (ſhe 

being married to the plaintiff a Proteſtant) for life, remainder to 
their firſt and every other ſon, remainder to daughters. Caſes in 

Equity in Lord Talbot's Time. 3 to 21. Mich. 1733. Ld, 

Glenorchy v. Boſville. 


(B) Settlements. By Perſons of Weak Unatr- ' 
| ftanding. 


1. A BEING a perſon of weak capacity, after marriage with 
„AH. the daughter of B. ſettled part of his ęſtate to the 


uſe of himſelf for life, remainder to truſtees to preſerve contingent 


remainders, remainder to the uſe of C. (the wife's brother) and his 
heirs and ſettled other part to truſtees for 200 years, for payment 
of any money A. (the plaintiff) ſhould charge it withal, by way of 
egacies or otherwiſe; remainder to D. (another brother of A's 
wife) and to his heirs for ever; but B. (the defendant) got a grant 


from A, of the power which he had to charge the eſtate, and A's 


mother in law got another grant from him of 1001. to be paid to 


her after the death of M. which was recited to be in conſideration 
of the love and affection he had for his wife, who was her daugh- 
ter; and they got another bond of him of gol. conditioned for pay- 
ment of 401. without any manner of conſideration : the queſtion , 


Was, 
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was, whether this ſettlement ſhould be ſet aſide for want of capa- 
City in the plaintiff, or as a voluntary ſettlement, A. having on a 
2d marriage made a ſettlement of the fame eſtate on his 2d wife? 
The plaintiff's father, who had the legal eſtate by the 2d ſettle- 
ment, not being made a party to the bill, the plaintiff could have 
no decree, but had leave to amend his bill, &c. g Mod. 80. Hill. 
10 Geo. Hobſon v. Staneer. 


(c) Uſes in Seitlements relieved againft in Equity. 


1. * A. ſells land to B. for 20l. with confidence that it Mall be 
to the uſe of A. yet A. ſhall have no remedy here, becauſe 
the bargain hath a conſideration in itſelf, cites D. 169. per Har- 
per ; and ſuch a conſideration in an indenture of bargain and fale, 
ſeems not to be examinable, except fraud be objected, becauſe it is 
an eſtoppel. Cary's Rep. 19. Anon. | 
[I 365] 2. A termor for years by ſettlement on marriage afſtgns it to 
truſtees in truſt for himſelf for life, remainder to his wife for life, 
remainder of one moiety to the heirs of the body of the wife by the 
 buſband, remainder, as to the other moiety, to the children of the 
body of the wife. The huſband died, leaving a fon of that mar- 
Triage ; the wife married again, and had a fon by the 2d huſband. 
Decreed that the ſon of the 2d marriage ſhall not come in for a 
ſhare of the 2d moiety, notwithſtanding the words are ſo ; for that 
it being the firſt huſband's eſtate, and the ſettlement to the pur- 
poſes before-mentioned being made on his marriage, the declara- 
tion of the truſt for the benefit of the children of the _ muſt be 
intended the children of that marriage; and fo diſmiſſed the bill, 
2 Vern. 362. Trin. 1699. Dafforn v. Goodman and Bolt: 


For more of Settlements in general, See Agreements, Mar: 
riage, Tiles, and other proper "Titles. | 


Settlement of the Poor, 


— . — —ö— 


(A) By Birth, and Orders relating thereto. 


a Shaw's 1. A travelling woman having a ſmall ſucking child upon her, 
Prat. Juſt. i apprehended for felony, and ſent to gaal, and is after 
4- cites * : ” a 
—— arraigned and hanged; this child is to be ſent to the place of its 
S. F. Juſt. bis th, if it can be known; otherwiſe it muſt be ſent to the town 


her, 
7 fter 


fits 


own 
hers 


| Settlements 251.,pl. 290. cites S. C. 
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where the mother was apprehended, becauſe that town ought not 238-- 
to have ſent the child to gaol (being no malefactor.) Dalt. Juſt. r e 
cap. 72. Cites it as ſo delivered by Sir Nicholas Hide at Cam- 192, 230. 
bridge Lent Aſſiſes, 3 Car. | cites S. C. 
2. Children born in common gaol;, and houſes of correction, their 
parents being priſoners, are to be maintained at the charge of the 
county. Dalt. Juſt. cap. 73. cites Reſol. 32. 

3. One Dorothy C. with a young child, going about as a wan- so where 


derer, came to the vill of A. in the county of W. and deſired a war- ons Milo 
eth. B. A 


rant to be conveyed te E. in the county of S. where ſhe had ſome ee, 


friends, and where the child was born, as appeared by a certificate; with 3 chi. 
upon which the con/table of A. made a paſs to convey her to E and dien born in 
delivered her to the con/table of R. who delivered her to the conſtable 3 /everal pa- 


riſbes, came 


of B. in the county of W. and there at B. the mother died; they «ith themro 


ſent the child to R. and R. ſent it to A. who ſent it back again to D. inthe pa- 
R. And upon a reference to the judges of aſſiſe, Jones and Whit- % 5: in 


the county 


lock J. reſolved that the child ought to be kept by the pariſh where of W. 7 her 


it was born, and not where the mother died in tranſitu. 2 Bulſt. Afr, god 
there died, 


dren being there left, Jones and Whitlock J. reſolved that they ſhould be kept and provided for 
by the ſeveral pariſhes where they were born; and tHe reaſon of their refolutions was, becauſe “ 
the place of birth is a ſettlement certain for theſe children, and the wandering of the mather, with 
them afterwards, does not alter the caſe, nor the dying of the mother in a pariſh having the chil» 
dren there, ſhall not be ſaid a ſettling to make the ſaid pariſh where the mother died, keep the 
children. Ibid, The reporter adds a nota, that the children were ſent to the ſeveral pariſhes 
of their births, as poor, and not as wanderers, rogues, or vagabonds, Ibid. 352. 2 Shaw's 
PraQ. Juſt. 53. cies S. C. Juſt. Caſe Law 238. cites 8. C. ——Siaw's Pariſh Law 


230, 236. cues S. C. 
935 [ 366 ]* 


4. H. was ſettled at Luckington in Wilts, but afterwards he and s. c. but it 
his wife came into the pariſh of St. Auſtin in Briftol, where he docs not ap- 


lived ſome time, and had a child born there, which child was now 75 N 


under the age of 7 years; H. went to ſea, and there died, the mother ther was 


returned to Luckington, and there ſhe died; two juſtices made an 3 = 
only tha 


order to ſend the child to Luckington, that being the place where e ther 
the father was ſettled, which order was confirmed on an appeal; died in the 


but it was moved to quaſh this order of ſeſſions, becauſe the child Ky : _ 


muſt be ſent to the place where it was born, unleſs it can be ſent on Ch. J. 
to the parents where they are ſettled, which could not be done in aid the 


this caſe, becauſe they were both dead. 3 Salk. 257. Lucking- ee 2 


ton Pariſh v. St. Auſtin's Pariſh. not alter the 


child's ſettlement; and aſked if a poſthumous child muſt become a vagrant ? birth gives no ſettle- 
ment (as if a child were born in the houſe of correction) indeed it is a ſettlement for a baftard- 
child, becauſe he is nullius filius; the mother muſt be ſettled where the father was laſt ſettled : ſo 
for the child; but hæſitavit, and ſaid that the caſe is conſiderable, and that the child might be ſent 
to the mother, but quære who ſhall maintain it. But Holt ſaid that they would adviſe upon the 
Caſe, and that he would hear it when he came to Briſtol upon the circuit, Comb. 380, 381. 
Trin. 8 W. 3. B. R. S. C. by name of the King v. the Inhabitants of Luckington,—— Poor's 


5. B. had two children, both born in the pariſh of Whitechapel; _ -_ 
B. died, and the mother married again, and not long after the prov 
buſband and wife ran away, and deſerted theſe children who were cites $.C.— 
afterwards privately dropped in the pariſh of Stepney, one being 2 years — ole 
ld and the other 4, Whereupon the children were by order of; 
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bg Hee two juſtices removed to Whitechapel ; but that order was vacated 
4 Fus upon appeal, and the reaſon expreſſed in the order of ſeſſions was, 


parith, they becauſe Stepney could not prove that B. the father of the children 


e Dr ac was ever legally ſettled in Whitechapel, though in the fame order 
place of hi it was acknowledged by expreſs words, that both the children 


irth, or were born in Whitechapel, And it was moved to quaſh this 
whey bis order of ſeſſions, which was done per Cur. and the order of the 
1257" K two | uſtices confirmed; becauſe where the parent is a * vagabond, 
was. Foley's the birth of a legitimate child gains a ſettlement, otherwiſe it will 
Poor Les be born a vagrant. Carth. 433. Mich, ꝙ W. 3. B. R. White- 


— chapel Pariſh v. Stepney Pariſh. 


B. R. The Inhabitants of Cripplegate v. St. Saviour's, Southwark. | 
» Vagzbonds are to be ſent and ſettled at the place of their birth, or laſt habitation. Juſt. Cafe 
Law 239. citcs Black 246. | 


® But where 6. It was agreed by all, that the birth of a baſtard child gains 


1 a ſettlement for that child, but a * legitimate child gains no ſettle- 
7 — ment by its birth, when the place of the parent's laſt ſettlement 1s 


ment 15 nt KAnotun, but that ſuch child muſt follow the ſettlement of the parent. 
dern, Carth. 434. Mich. 9 W. 3. B. R. in caſe of + Whitechapel 


_ ol parith v. Stepney pariſh. 


be ſent to the place of its birth, as well as an illegitimate one, 2 Black. 298. The Pariſh of Rick - 


manſworth in Com, Heitford, and St. Giles's in Com. Middleſex. S. P. Arg. 2 Black. 292. 


Mich. 5 Ann. in caſe of Great Sancke, Barton, and Clifton, Pariſhes. — . Per Cur: 


Foley's Poor Laws 265, 266. Hill. 8 Ann. B. R. The Inhabitants of Cripplegate v. St. Saviour's, 
Southwark. S. P. And therefore the chld of a man who was Bern in Ireland, and never 
| + any ſettlement in Englund, muſt be ſettled in the pariſh where the child was born. MS. 


aſes, Hill. 8 Ann. B. R. The Queen v. the Inhabitants of Shillingford. S. P. MS. Caſes, 


Mich. 8 Ann. B. R. The Queen v. St. Giles and St. Saviour's. And Sir Edward Nortbey cited 
a caſe, 20 W. g. where it was reſolved that if the father had gained no ſettlement ſince his birth, 
then the child muſt be ſent to the place where it was born. 

Birth gains no ſettlement but where the 8 of the father is unknown. Per Forteſcue ]. 
Poor's Settlements 111. pl. 149. in caſe of St. Giles in Reading v. Everſl:y Blackwater, ——5S. P. 
Juſt. Cafe Law 238.—S. P. Shaw's Pariſh Law 237. 


® + Poor's Settiements 199. pl. 242. cites S. C.——Shaw's Pariſh Law 235- cites 8. C. 
S. P. Juſt. Caſc 237. 


*[ 367] 


Poor's Set- 7. A woman big with child was removed by order of two juſtices, 
tlements from A. to B. and was there brought to bed; B. appealed, and on 
* — Re the appeal the woman was ſent back to A, And per Cur. So ought 
s.P. the child; for al/ was ſuſpended by the appeal, and now the mother's 
1 right 8 B. is avoided ab initio. 1 Salk, 121. Mich. 
= . 10 W. 3. B. R. Wood's caſe. | 

Shaw's Pariſh Law 227. cites S. C.—S, P. Per Sir R. Raymond; for the pariſh was concluded 
by the order while it was in force, and was not capable of ſending her before. Poor's Settlements 


pl. 66. Paſch. 2711. in Jane Grey's caſe. S. P. Poor's Settlements 40. pl. 63. Paſch. 
4712. The Pariſh of Abingar v. St. Martha in Surry. 


9 hal 8. The place of a child's birth is the place of his ſettlement, till 


Poor Laws the contrary appears; per Cur. 12 Mod. 383. Paſch. 12 W. 3. 
. Hal. 3 B. R. in the caſe of the Inhabitants of Spittlefields v. the Pariſh 


Ann. ia caſe of St. Andrew. | 

of thc Inha- 

buants of Cripplegate v. St. Saviour's, Southwark. Birth is a ſettlement, and the firſt ſettlement, 
and there muft be another ſecond ſettlement by 40 days, &c. to alter the primary ſettlement ; per Holt 
Ch. J. Selk. 628. Trin, 1 Ann. B. R. in caſe of Cuniner Pariſh v. Milton Pariſh. —— Poor't 
$ctilcments 240. pl. 281. citcs 8. C. N ; 
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The child is ſetiled by birth only where it is an accidental ſettlement. Per Holt Ch. J. 2 Salk. 
32g. in caſe of Cumner Pariſh v. Milton Pariſh. 

Settlement by birth is only guouſgue they find the father's ſettlement; and if they never can find 
that, it is abſolute upon them. Foley's Poor Laws 265, 266. Hill. 8 Ann. B. R. The Inhabi- 
rants of Cripplegate v. St. Saviour's, South wark. S. P. MS. Caſes Hill. 8 Ann. B. R. The 
Qu-en v. the Inhebitents of Shillingford, S. P. But if neither the father's ſettlement, oor the 
piace of the child's birth can be known, then it is a misfortune upon the pariſh where the child is 


bund. MS. Caſcs Mich. 8 Ann. B. R. The Queen v. St. Giles and St. Saviour's, 


9. J. S. an infant born in the pariſh of St. Andrews, was n . 
in Spitilefields, the father died, and the mother ran away, neither 
the father nor the mother had any ſettlement in St. Andrew's, but 
were only ledgers there. This child being become likely to be 
chargeable to the pariſh of Spittlefields, was removed by order of 
two juſtices to the pariſh of St. Andrew's, being the place of its 
birth. Upon appeal from the ſaid order to the quarter ſeſſions it 
was quaſhed, the juſtices being of opinion, that baſtards did not 
gain a ſettlement by their birth; and upon motion in B. R. this 


order was quaſhed, and the order of the two juſtices confirmed ; 


becauſe a child ought to be maintained where it is born, unleſs it 
obtains another ſettlement ; and therefore it is incumbent upon the 
pariſh where it is born to find another place of ſettlement. Ld. Raym. 
Rep. 567. Paſch. 12 W. 3. Spittlefield's Hamlet v. St. Andrew's 
Pariſh, Holborn, 

10. If a man and his wife come to A. and then go to the pariſh of Poor's Set- 
B. and within 40 days the wife 1s delivered of a child, the child, DOOR. 
though legitimate, ſhall be ſettled where it was born; per Holt 3 
Ch. J. 2 Salk. 529. Trin. 1 Ann. B. R. in caſe of Cumner 


Pariſh v. Milton Pariſh. | 


11. If the father of mop and dies, his wife being big with child, : _—_ 87. 


and after the mother dies before ſbe is delivered, and afterwards vb 


child is born, the child is ſettled there by his birth; per Holt Ch. J. 
2 Salk. 529. in caſe of Cumner Pariſh v. Milton Pariſh. 

12. A man inhabiting and ſettled in a pariſh had ſeveral children 
born there, and then removed into another pariſh,” and rented a te- 
nement of above 10/. per Arn. and then failed in the world, his 


children being above ſeven years old; and the queſtion was, which 


pariſh they ſhould be ſettled in, whether in the firſt pariſh where 
they were born, or in the laſt pariſh where their father had ac- 
quired a ſettlement. My Lord Ch. J. was of opinion, that they 
ſhould be ſettled in the et pariſh, but Powel e contra; fo it was 
adjourned till the next term. Freem. Rep. 518. pl. 693. Mich. 
1702. B. R. Anon. ; | | | 
13. An order to remove the child of a 'vagrant woman (being [ 368 ] 
dropt in a pariſh) to the place of its birth was confirmed; for that 
is the child's ſettlement whether legitimate or illegitimate. MS. 
Caſes, Hill. 8 Ann. B. R. The Queen v. the Inhabitants of 


Shillingford. | „ Pp 
14. Ann Smith a child of a year old was intruded into the pariſh S. P, For 
of St, ou Baptiſt, but born in Spaldin. It was faid, a child gains du: 
no ſettlement by being born in a place, unleſs he is a baſtard, or the place of 
their la et- 


his father and mother vagabonds. Ld. Parker. ſaid, you ſay well; apt 


there, 


but here it is made good by the ſubſequent words, being laſt ſettled ,;,.... 
9 5 1 
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| axcerto there. Poor's Settlements 6. pl. 9. Paſch. 1711. B. R. The 
make it ſo Pariſh of St. John Baptiſt in Peterborough v. Spaldin in Lincoln- 


Shall be un- . 
Gerflong,and ſhire. 


the children born under ſuch circumſtances wili gain a ſettlement. MS. Caſes Mich. 10 Ann. 
B. R. S. C. by name of the Queen v. the Inhabitants of St. John Baptiſt in Peterborough, and 
Spaldin in Lincolaſhire. | | 


15. A poor child born of a travelling vagrant woman in the 

riſh of Alderbury, whoſe parents were unknown, was brought 
into the pariſh of St, Edmond's, who removed him to Alderbury. 
The ſeſſions quaſhed the order for form, which order was removed 
into B. R. It was objected that the order of removal does not judge 
that he is chargeable, but only in the reciting part, but it was an- 
ſwered, that there is no occaſion ; for the thing ſpeaks itſelf, and 
it is impoſhble it ſhould be otherwiſe, the child being but four or 
five days old, and the parents unknown, Per Cur. there mu/t be 
an adjudication; for poſſibly a perſon out of charity may relieve 
him. The order of ſeſſions was confirmed., Poor's Settlements 
90. pl. 122. Trin. 1719. B. R. Aldermanbury v. St. Ed- 
mond's in Sarum. | 


See(H"p1.6, (B) By Fraud, and How puniſhed. | 
Ls s pariſhioners of L. gave a man (who had a wife and 


5 children) Sl. in money to remove into another pariſh, 
upon condition that if he returned in 40 days, he ſhould repay the 
money, he removed accordingly, and ſlayed away by the ſpace of 40 
days. The Court declared their opinion, that the man had gained 
a ſettlement in the pariſh to which he removed; for being an in- 
habitant-there for ſo long a time as was required by law to make 
a ſettlement, and not diſturbed by the officers, they were remiſs in 
their duty, and the Court would not help their negligence. 3 Mod, 

67. 172 n * 0 Burgh's caſe. 2 
2. If 2 woman be ſettled in a pariſh, and got with child if a baſ- 
> 17nd tard, and perſuaded, 15 near = delivery, to remove 6 
eonveyirg © pariſh, and there is delivered, it is good reaſon for the juſtices to 
ee, return her, but that muſt be to the place of her laſt ſettlement, 
her child in (With her child, come ſemble. Comb. 360. Hill. 8 W. 3, B. R. 


any parith, The King v. the Inhabitants of Moreton. 
yet the child . | 


may be ſent with its mother to the place of the laſt ſettiement ; per Holt Ch. J. Cumb. 286. 


Trin. 6 W. & M. B. R. Ann Freneley's Caſe,——— Poor's Settlements 131. pl. 200. cites S. C.— 
Shaw's Pariſh Law 227. cites 8. C. ; 7 


3. Giving money to a man to marry a poor helpleſs woman, on 
purpoſe to gain a ſettlement for her in the pariſh of A. where the 
man was ſettled, is indictable; but it ſhould be ſet forth that the 
woman was likely to be chargeable, and that ſhe was. laſt legally 

J 369 ) C.ttled in the pariſh, of B. But faying that ſhe was an inhabitant 
there is not ſufficient. 8 Mod. 320. Mich. 11 Geo. B. R. The 
King v. Edwards & al. | | 


4. Conſpiracy to let lands of 10l. per ann, value to a poor * 
| order 


4 


reli ef, 


Paul's Walden and Kempton Com”. Hertford. 
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order to get him a ſettlement, or to mate à certificate-man a pariſh 
cer, or to ſend a woman big of a baſtard child into another 
pariſh to be delivered there, and ſo to charge the parith with the 
child are crimes indifable, Per Cur. 8 Mod. 321. Mich. 11 
Geo. B. R. in Caſe of King v. Edwards, | 
5. There was a ſpecial order ſtated at ſeſſions, A. purchaſes a 
copyhold tenement, in St. Paul's Walden, which, with the fine and 
fines paid the court, amounted ts 30l. and it appeared by the fame 
order, that the officers of the pariſh of Kempton had given him 40s. 
t-wards paying his fine and fees; therefore it was inſiſted, that this 
was fraudulent, and not a good purchaſe within the ſtatute of 9 
Geo. ſufficient to gain a ſettlement. The whole Court ſaid, that 
they could not take notice of its being fraudulent, unleſs the juſtices 
bad * adjudged it ſo. So the order was confirmed. Foley's Poor - 1: Belange 
Laws 238, 239. Paſch. 13 Geo. B. R. between the Pariſhes of *2 the juf 


tices of peace 

to judge of 

fraud, and B. R. cannot judge of it. Per Pratt J. 10 Mod. 393. Trin. 3 Geo. 1, in Horton 
Parithes caſe, 


6. If any ſhall by any indirect means hinder a poor man from 
hiring à houſe, he may for ſuch diſturbance be indicted. And it 
is finable to remove or put any out of the pariſh who ought not to 
be put out, and the perſons ſo removed may be ſent back. 2 Shaw's 
Pract. Juſt, 52. ; | 


(C) By Habitation. „ Gobi 
1. CGETTLEMENT by commoracy is where a perſon con- 


tinues in ſome other place than where he was before legally 

ſettled, and ſuch continuation makes a ſettlement, 2 Shaw's 
Pract. Juſt. 51. | 

2. It was held that if a man lives in H. for a good time, and then 
goes to E. and there falls ſo fick, that he is not capable of being re- 
moved back to H. though he lies.in that condition for many days, 
this ſhall acquire no ſettlement, Freem. Rep. 433. pl. 581. Trin. 
1676. Anon. 1 ; : 

3. A man, his wife, and family removed into a new pariſh, the 1 you 
miniſter, church-wardens, and inhabitants of the old pariſh certified . pl. 237.4 


that they own them and all the children, which ſhould be born of them cites S. C.— 


as their pariſhioners. Nineteen years after, 2 juſtices made an order 
to remove them to the old pariſh with 7 children born ſince, reciting 


the certificate, &, This order was confirmed at the ſeſſions, 


and now both theſe orders were quaſhed; for per Cur. they have 

obtained a ſettlement in the new pariſh. See now the late * ſta- : Sec Cert- 

tute, Comb. 292, 293. Mich. 6 W. & M. B. R. Anon. py om 
4. On a certiorari was returned an order of ſeſſions in Glou- Poor's Set- 

Ceſterſhire. A girl of near 13 years old had been at D. in the faid 2 

county, and had always lived there with her grandmother, but her c c.— 


father was legally ſettled at B. in the ſame county; ſhe wanting Dal. Jul. 


iclief, was by the order charged on B. becauſe her father was ſet- 8% * 
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tled there. And per Cur. the order muſt be quaſhed ; for though 
till 8 years children are counted nurſe-children, yet they muſt af- 
terwards have maintenance from the pariſhes where they them- 
ſelves are ſettled, and for any thing appears, ſhe may have gained a 
ſettlement. 2 Salk. 470. Paſch. 7 W. 3. B. R. The Inhabi- 
tants of Dumbleton v. the Inhabitants of Beckford. | 
370 J 5. A clandiſtine habitation gains no ſettlement, though the party 
lived 6 years in the pariſh. Per Holt Ch. J. Comb. 382. Trin. 
8 W. 3. B. R. Anon. 
Poor's Set- 6. If a child be put out to * nurſe or for education, though it be 
tlements above 7 years old, it gains no ſettlement thereby, as it was held 


240 pl. 28. in Sir PAUL TenxKinsoN's caſe. Per Holt Ch. J. 2 Salk. 528. 


cues S. C. , 8 : . 

* S. P. 12 Trin. 1 Ann. B. R. in the caſe of Cumner Pariſh, v. Milton 
Mod. 383- Pariſh. 

Paſch. 12 


W. 3. B. R. in the cafe of the Inhabitants of Spittlefields v. the Pariſh v. St. Andrews. Board- 
ing as a ſchs/ar gains no ſettlement. 2 Salk. 524. Hill. 8 W. 3. B. R. Ryflip Pariſh v. Har- 
row Parilh.—— Poor's Scttlements 224. pl. 268. cites S. C. by name of Riceſhp v. Harrow. 


7. Bagnal and his wife, and their daughter about 20 years of age, 


came by certificate from the pariſh of Biddulph to the pariſh of 


IWaolftantin, where the ſaid Bagnall rented a houſe of one Tho. Cart- 
ledze, at the yearly rent of 45s. and 4 years after he rented a mill 
in the pariſh of Burſlem, of one Thomas Bagnall, of the yearly rent 
of 111. He held both the houſe and mill for 3 years together, and 
paid the rent for both. The queſtion was, whether he and his 
family, inhabiting all the time in the houſe at Woolſtanton, did 
not gain a ſettlement there. Probyn J. was of opinion he did 
® See Certi- not; for the * act of the qth and xoth W. 3. was an explanatory 
beste- man act, and ought to be taken ſtrictly; and that the words in ſuch 
pariſh, relating as much to the taking of a tenement of 101, as 
ſerving of an annual office; and this tenement of 111. a year not 
being in Woolſtanton, he took it that Bagnall gained no ſettle- 
ment there. Foley's Poor Laws. 210, 211. The cafe between 
the Pariſhes of Wolſtanton and Biddulph. | „ 
8. It was reſolved in B. R. that if a man has two ſettlements he 
is to be ęſteemed as ſettled where he lives; and though it is at his 
election to ſettle at each place, yet it is not in the power of the 
juſtices to remove him from the place where he lives, and has a 
right of ſettlement, to another place where he has likewiſe a right 
of ſettlement. 10 Mod. 388. Trin. 3 Geo. 1. B. R. in the caſe 
of South Sidenham v. Lamerton. 5 
9. In caſe of 2 leets the party ſhall be a reſiant where he lodges, 
let him perform his ſervice in which he will. MS. Cafes, Trin. 
3 Geo. B. R. Anon. e "ee 
Shaw's Pa 10. Settlement of a poor man is in the pariſn where he /odges, 


= ow. and not where he works, and a man cannot be removed from his 


8. C. work, as a cobler from his ſtall. 8 Mod. 308. Mich. 11 Geo. 
| B. R. The King v. Spittlefields Hamlet. 2 

11. A houſe ſtands in 2 pariſhes, the ſervant's lodging-room ls 
in the pariſh of B. and the part of the houſe in which he does his 
ſervice is in the pariſh of C. The ſettlement ſhall be adjudged 


from the lodging and not from the ſeryice, Per Forteſcue = 
0 jean 7 
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jeant, Arg. at Wincheſter Aſſiſes in Lent, 1727. ſaid it had been 
ſo adjudged. | 

12. The 40 days continuance gives a ſettlement in all caſes where 
the perſon cannot be removed by the juſtices, as in caſe of renting 
Tol. a year, or living in his own, except where the purchaſe of 
an habitation is under the value of 3ol. 2 Shaw's Pract. Juft. 58. 


(D) By Having, &c. Land or Houſe, Sc. See (g) 


1. 13 and 14 1 complaint made by the churchwardens and ol 371] 
Car. 1 overſeers of the poor to a juſtice of peace within An order of 
40 days after any perſon's coming to ſ-ttle in any tenement under the 3 

yearly value of lol. wha is likely to bec:me chargeable to their pariſh, remove 8 


a d , removed by 
it ſhall be lawful for any 2 juſtices of peace, quor* unus of the divi- certiorari; 
ſion, to remove and convey ſuch per ſin to the pariſh where he was laſt "9 which 


«ot . . the queſtion 
legally ſettled, either as a native, houſekeeper, & ſajourner, apprentice, us e 


or ſervant, for 40 days at leaſt, unleſs he give ſecurity to indemnify ther 101. 
the pariſh, to be allowed by the ſaid juſtices. per annum 


mentioned 


rouide that all perſons who are aggrieved by the judgment of in this act 
ſuch two juſlices, may appeal to the next quarter-ſeſſions, who are for the ſet- 


required to do them juſtice, joy ow - 


ſhall be uuderſtood 101. per annum of an eſtate of freehold and inheritance, or 10l. rent as a 
tenant; and it was urged that it is unreaſonable to intend that the aft would remove a. perſon from 
his freehold, though under 10l. per annum; and that the fatute ought to be underſtand renting 10). 
per annum, and a caſe was cited to be ſo ruled by North Ch. J. at the aſſiſes at Buckingham: 
and Holloway ſaid, that he had known it to be ſo adjudged ; but Herbert Ch. J. was of another 
opinion, and took a man who bougit a cottage of 208, per annum of which he had the inheritance, 
to be within the words and miſchief of the att, if he is like to be chargeable to the pariſh; for 
that is the thing againſt which the ſtatute provides; but where a man is not like to be chargeable 
to the pariſh, it he will live in @ cage of 10s. per annum, or other wiſe, under his condition, he 
is not within the meaning of the act; the other juſtices were ſilent. Skia. 268. pl. 4. Hill. 2 & g 
Jac. 2. B. R. The King v. the Inhabuants of Stanmore, | 

It has been reſolved that a perſon coming to reſide upon his own ate, though under 10l. was 
not within this ſtatute, nor removeable within the 40 days, for that neither this nor any other act of 
parliament did deſign to debar a man from coming to look after and improve bis own eſtate, And 
whenever a perſon comes to his own citate, it was ſaid that ſuch a perſon wasun-removeable, vizs 
ſettled. 10 Mod, 431. Paſch. 5 Geo. 1. B. R. in the caſe of the King v. Burcleer Pariſh, 
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he 
his | | 
the 2. A. had been long ſettled at B. and afterwards a copyhold eſtate Bu where 
8 4 for life in a cottage, worth about 405. a year in S. came to him, a man pur- 
ght which he purchaſed. It was held, that if A. pleaſed he might go 5 
caſe to his own houſe, though the value was ſo ſmall ; for the town is _ per 
not chargeable to maintain him ſo long as he has any thing of his am, the 
lges, own; and though the vearly value be but ſmall, yet he may ſell it Con 
rin. and raiſe money, if he will; but they all likewiſe held that the he have or 


town of B. could not force him thither. And the order that was do rent iol, 


. 7 6 

as? N — 

1 
* 


ages, made to remove him from his own houſe to B. where he was laſt He, bs 
1 his ſettled, was quaſhed, this appearing to be the caſe. Freem. Rep. 20 or 4os. 
Geo. 432. pl. 58 1. Trin. 1676. The Town of Stanlock v. Bampron e 
8 in Oxtord{hire. | | —_ a, yet 
om 15 if he be chargeable to the pariſh he may be removed by the ſtatute. 2 Show. 494. Mich. 2. Jac. 
s his 2. B. R. The King v. Ofmond | 
aged So where A. was legally ſettled in B. and had a child; afterwards ſome cute deſcended to A. 


Ser- In C. whither A. removed (as he cannot be hindered) Holt Ch. J. aſked if tbe Qeſcent of a rood of 
land ſhould char ge a pariſh with 10 children, and ſaid he thought they ſhould foilvw the parent 
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for nurture and education, but that the pariſh where born ſhould contribute to their relief. Cumb. 
381. Trin. 8 W 3. B. R The King againſt the Inhabitauts of Luckington. | 

But where a perſon ſettled at Harrow as a ſervant for a year had a copybeld eftate of 253. per 
annum come to him in Edgworth, to which be was admitted, and lived in it till bis death, and aticr 
bis wife enjoyed it during ber life, and died pofſefſed of it too, on diſpute about the children of this 
oy he was held to be fettied at Edgeworth; for it being agreed that a perſon's living in a 

rechold of a ſmall value would gain a ſettlement; it will be the ſame in this caſe ; for the copy- 
hold is in nature of a frechold ; and not to be removeable, and to gain a ſettlement are the ſame 
thing ; and if one takes a tenement of more than 101. per annum, and does not live in it for 40 days 
he cannot be ſent thither ; but the tather continuing upon this copyhold for life for 40 days it gain- 
ed him a ſettlement, and conſequently it gained one for his children, A ſettlement is not an 
inheritance to go by deſcent, but perſons muſt be ſent where they were laſt legally ſettled for 40 
days. So here they cannot be ſent to Harrow, where they never were, after the death of their 
father, were they not removed during his life. Quære of an ate for gg years under 10/ per ann. 
for per Powell living on ſuch an ettate for 40 days gains no Settlement. M S. Caſes 10 Ann. 
Harrow v. Edgeworth.——S. C. cited M S. Caſes Trin 4 Geo. B. R. in the caſe of the Inhabi- 
tants of Granborough v. the Inhabitants of Murſley as adjudged Paſch. 11 Ann. 
So where a man ix 1687 took a leaſe à cottage in Muſley of the value of gos. per annum 
for gg years, whereupon 18. per annum was reſerved, and in 1689 he aſſigned over his term 
fo J. S. in trufs for bimſelf for life, and after bis death for ber life, and after her death in truſt for 
bis ſon, and charged the ſon's truſt with 101. ts his 2 daughters. The father and mother died; the 
fon married and died; his widow took adminiſtration, and ſold part of the cottage for 15/. The 
part not fold, was an upper room, a low rem, and a lenetow. A man, whoſe ſettlement was at 
Grandborough married the widow, and went inte Mufley to dwell in the coitage ; whereupon be 
was removed by order of two jultices 1 Grardborough, which order wbas confirmed at the quarter 
ſeſhons, in which laſt order the caſe was ſpccially tated, both were removed into B. R. and 
quaſhed per Pratt Ch. J. Ch. J. Eyre and Forteſeue, who held, that any perſon who hath an 
eſtate of freehold, copyhold, or tor years, by ect of law, as by deſcent, marriage, as executor or 
adminiſtrator, or by purchaſe may dwell upon it as his own, and is not removeabie from it; and 
that if he continues upon it 40 days he thereby gains a ſettlement, though it be under the value of 
10l. per annum; for they heid that the 13th and 14th Car. 2. cap. 12. whereby perſons occupying 
[ 2 ] land under the yeerly value of 101. are made removeable, is to be underſtood of perſon: 

3 / that bold land under that value at a full and , rete bed rent, and that it had been all 
along fo coaſitued, becauſe perſons that have land by act of law or by purchaſe, cannot be ſuppoſed 
to take it for thoſe ill purpoſes ſet forth in the preamble of that ſtatute. And two ca'es were 
cited and allowed, the fi ſt in Trin. g W. 3. between Hendon and Riſlip, where a freehold of a 
very ſmall value was adjudged to gain a ſcitlement; and that it was in that caſe adjudged that a 
man could not gain a ſettlement by having a itrechold in a pariſh, unleſs he abode upon it for 40 
days, and that notice in ſuch caſe is not neceſſary becauſe the man is not removeable. The other 
cate was Paſch. 11 Ann. between Harrow and Edgeworth. N. B. That in the principal coſe the 
wite had an cquitable intereſt as admiaiſtrattix, and fo liable to the debts of the inteſtate, which wes 
not obſerved. MS. Cates. Trin. 4 Geo. B. R. The Inhabitants of Grandborough v. the Inhabi- 
tants of Muſley. ; 

So where a poor perſon /ived in a cottage [in Wyley ] for go years and upwards, and died leaving 

« davghter, who afterwards married to o B. who immediately entered, and after fold it for 241. 
but before ſale tne man and his wife continued g quarters of a year in quiet poſſeſſion; and it was 
likewiſe {aid in the order, thai the old man before his death left three guiueas to buy a term in the 
cottage of the Earl Pembroke, the juilices ar the ſeſſions adjudged him ſettled at Wyley, and the 
Court of King's Bench inclined to be of the ſame opinion, no fraud appearing; though it was ob- 
jected ecoutra that there was no title appeared, and it might, for aught appears, be a leaſe at will. 
Adjornatur. Poor's Settlements 116. pl. 156. Trin. 1724. B. R. Afhbrittie Pariſh in Somerſet 
v. Wyley Periſh in Wilts, In a MS. which I bave of this caſe, it is ſaid. that it was rcſolved 
that the juſtices had no power to remove them, that it hath been beld that whsre a man lives upon 
his own eſtate either fret hold, copyhold, or leaſehold of never ſo ſmall a value, it is by conſtruction 
out of the acts of ſetilement and juſtices of the peace are not to determine the poor man's title; 
yet in this caſe the daughter after {o long a poſſeſſion had a title againſt all the world. And if 
the cottager was at firlt a diſſeiſor, here was a deſcent caſt, and the daughter's poſſeſſion, and the 
deſcent was a good title, and he that had right is put to his real action. It did not appear in this 
caſe that the lord had ſet up any claim; but it was ſaid that a ſum of money had been depoſited in 
the hands of, a third perion in order to have had ſyume conveyance-title from the lord, but the 
Court laid no ſtreſs upon this. MS. Caſes. Mich. 11 Geo. S. C 

So where the queſtion was, whether a man coming into a pariſh where he has a copybold meſ- 
fuage of 28s. per year, and living there 2 years gained a ſettlement? Per tot. Cur. it <a, and had 

been often fo rnled. Foley's Poor Laws 264. Mich. 2 Geo. B. R. Watſon v. Monkeley. 

But where J. B. before bis marriage was hire for a year, and ſerved 2 years as a hired ſervant, 
 avcerding ts the fratute, in the Pariſh of Farringdon, and afierwards removed into the Pariſh of 
| Widworthy and lived there in à cottage of the yrarly value of 30s. and worked as a day. labourer 
for him i. if, 7 445 his beufe his father then and for many years before was poſſeſſed for the reſidue 
of a t:rm of years ceerminable on, /ives, and whereof be died fo prjffefſed without @ will 2 wife 

; . ying 
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dying before him) leaving the ſaid J. B. and another ſon, who took his ſhare of the father's effeAs 
and the ſaid J. B. after the death of his ſaid father lived and continued in peſjefſton of the ſaid 
houſe for 5 or 6 years until the leaſe was determined, after which two juſtices made an order to 
remove him and his family to Farringdon, and aiter the making of which order the ſaid FJ. B. took 
out letters of admin tration to his father. Farringdon appealed to the quarter ſeſſions, who being 
of opinion that J. B. by living in the ſaid cottage had gained a ſettlement in the Pariſh of Wid- 
worthy, quaſhed the order of two jultices ; but upon removing both orders into B. R. The order 
of ſeſhons was quaſhed, and the order of the 2 juſtices confirmed by Page, Probyn, and Chappel J. 
the chief juſtice being abſent, MS, Caſes. Trin. 10 & 11 Geo. 2. Pariſh of Widworthy v. the 
Pariſh of Farringdon, | „ . 


3. All perſons whoſe :ntere/? in houſes or lands is determined, 
cannot be put out of the town where-they were legally ſettled, nor 
can they be ſent to the place of their birth or laſt habitation, but, 
according as they are able or impotent, Mall be relieved, or ſet to 
work in the town where /o ſettled. 2 Shaw's Pract. Juſt, 51. cites 
Dalt. 158. | | | 

4. The having land in a pariſh will not make a ſettlement, but Nelf. Juft. 
living in a pariſh where one has land will gain a ſettlement without $3*: Nes 
notice ; for the law never intended to baniſh men from the enjoy- 4 427. 
ment of their own lands, and the law takes notice of freeholders Mich. 10 
as thoſe that chuſe members of parliament and are jurors, Per 8 — 
Holt Ch. J. 2 Salk. 524. Hill. 8 W. 3. B. R. Ryſlip Pariſh rams of 


v. Harrow Pariſh. Riceſlip v. 
Henden.— 


Juſt, Caſe Law 


Poor's Settlements 224. pl. 268. cites S. C. by name of Ricelip v. Harrow. 
249. Cites 8. C.— — Shaw's Pariſh Law 228. cites S. C. 

If a man has land in a pariſh, yet if he does not actually enter upon it, and continue for ſome 
little ſpace of time, he cannot be ſent thither by an order; for how can he be ſaid to be ſettled 
in a place where he never was! Poor's Settlements 67. pl. 8g. in the caſe of the Pariſh of 
Uppoterce v. Dunſwell in Devon. 


5. If a lord at this day makes a copy bold, as it is not good in law. 
ſo it will not make a ſettlement, but mu/7 be taken as a fraud, 
MS. Caſes, Mich. 10 Ann. Harrow v. Edgeworth. ; 

6. J. S. poſſeſſed of a leaſe for years died inteſtate, and it was“ 
held that — wo of 15 2 "hs Fl ſaid in law to be ſettled there ; MEY 31] 
for he has only a right which he mult purſue by taking out letters ih ow 
of adminiſtration, but no right is ſettled or veſted in him till an 8 
actual taking out. Poor's * Settlements 77. pl. 103. Paſch. 1717. Mod. 3892 


B. R. The Pariſh of South-Sidnam v. Lamerton. 1 


where this queſtion was put; but it being immaterial, by reaſon that the Court [ for another rea- 
ſon] held him ſettled at Lamerton, they gave no judgment upon it. but where a poor 
woman, as. next of kin, was intitled to a leaſebe/d cottage worth about 20s. per ann. ber buland 
took out letters of adminiſtration in right of his wife; and held it gained a ſettlement So likewiſe 
if he had purchaſed it, had there been no fraud. Poor's Settlements 85. pl. 114. Gramborough 
v. Murſley in Bucks, | 


7. A. H. came with a certificate into the pariſh of E. and after- - 32 
wards married one S. S. and had ſeveral children by her; her father a 


ſurrendered a copyhold eſtate to her of 205. per ann. and fo the huſ- Shaw's Pas 


band had it in her right. And per Cur. The man has gained a "i Law 
233+ cites 


ſettlement in E. For a man cannot he turned out of his own, 58.—.— 
let it be never ſo ſmall. 2 Shaw's Pract. Juſt, 57. cites Paſch, Poor's Set- 


1719. The Pariſh of Burclear v. Eaſt-Woodhay. _— 


§. C. And per Forteſcue, the party here cd net be remaued; and not being re moveable, and 
gaining a ſettlement, are the ſame thing ; and he cited the caſe of RiczLire v. HAax row, where 
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Far acre of land in bir own right gained a ſettlement. Then it was objected, that the perſon 
being a certificate perſon by the ſtatute of 9g & 10 HW g. he gains no ſettlement unlefs he rents 10l. 


or exerciſes an office; and that ſtatute being an explanatory act, it cannot be taken farther than the 


words are: but the Court thought it v exp/anatory act, but a new law; and therefore every thing 
that is in the fame miſchief, though not within the words, is within the meaning of the ſtatute ; 
beſide, the act of parliament never deſigned to put a certificate perſon in a worſe condition than 


another, 
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10 Mod. 430. S. C. by name of the King v. the Pariſh of Burcleer. 


8. A perſon came into a pariſh, and married the daughter of a 
copybolder, who died ſeiſed, and the tenement was aft-rwards blown 
down, and then the family was removed by an order of two juſtices, 
to the pariſh from whence they came; the Juſtices at the ſeſſions 
adjudged them ſettled in the pariſh where the copyhold was. It 
was objected, that it is not ſaid that the wife bad any right in the 
copyhold, or that the huſband lived upon it for 40 days and the 
Court held it ill for that reaſon ; quod nota, Poor's Settlements 
102. pl. 137. Paſch. 1722. B. R. Anon. 

9. 9 Geo. 1. cap. 7. S. 5. EnaQts, that no perſon hall acquire 
any ſettlement, by virtue of any purchaſe of an eflute whereof the 
conſideration does not amount to Jol. for any longer time than ſuch 
perſon ball inhabit in ſuch eſlate. | 

10. The order of ſeſſions ſtated a matter ſpecially, which was 
thus, one George Woolmore came into the pariſh of Benjoy, and 
purchaſed an acre of ground for 251, and afterwards builds an houſe 
on this acre, and lived in it 9 months, and ſold it for 150l. If this 
gained him a ſettlement in Benjoy was the queſtion. Raymond 


Ch. J. faid, that before this act of the g Geo. a perſon who had 2 


tenement, either freehold or copyhold, might live there, and was not 
removeable; and if it came by deſcent, it is not now within the 
act; and he faid that he thought that by this perſon's having a 
tenzment worth 150l. and living in it 40 days, he was not re- 
moveable, and therefore gained a ſettlement. Mr. Juſtice Page, 
and Mr. Juſtice Probyn of the ſame opinion. Mr. Juſtice Rey- 
nolds faid, by the purchaſe he gained no ſettlement there; and he 
did not know an act of parliament that made what was done ſub- 
ſequent ſufficient to gain a ſettlement, Et fic adjornatur. Foley's 
Poor Laws 239, 240, 241. Mich. & Hill. 2 Geo. 2. in B. R. 
— roy the Pariſhes of St. Mary's in Hertford and the Pariſh of 
enjoy. 

« P. was born at St. Clear, and lived there till he was of age ; 
afterwards he went to St. Net's, and contracted to lide with a gentle- 
man for Sl. yearly ; he liucd there with his maſter a year and a half, 
and returned to St. Clear, and lived there off and on 3 years upon an 
eftate which he held jointly with his mother and fiſter, but did not reſide 
there 40 days together, T'wo juſtices removed him into St. Clear, 
but by an order made at the general quarter-ſeffions, he was re- 
moved to St. Neot's. It was urged at the bar, that here was 10 
ſettlement gained at St. Clear within any of the acts of par- 
hament, there being no hiring. The 2 
that the contract was tantamount to a hiring, and implied it. 
That it depended upon 13 & 14 Car. 2. cap. 30. which re- 
quired no 40 days continual reſidence, nor a living upon the 


identical eſtate ; therefore quaſhed the order of the ſeſſions, and 


affirmed 


ourt was of opinion, 
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affirmed the private order of the two juſtices, MS, Caſes. Trin. 
13 Geo. 2. The King v. the nhabitants of St. Neot and St. Clear. 
10. V. rented an eſtate of lool. per ann. in Sowton, where he 
and his family lived =_ years, but his landlord having diſtrained 
his goods for rent, he left Sowton, and his family, and went to Sidbury, 
where he had an eftate of 191. 105. a year in his own right, for ſome 
term or terms of years. He lived off and on here a conſiderable 
time, but never upon his eſtate, being a gueſt at ſame public alehouſe 
in the ſame pariſh, but never reſided there 40 days ſucceſſively, nor had 
any cattle upon his eſtate, but ſowed ſome turnips, digged his ditches, 
and cut down ſome ſmall quantity of word from off the hedges, Hav- 
ing left his wife and family at Sowton, occaſioned him to go there 
frequently to ſee them, where he ſtayed 2 or 3 days together, but 
no longer, and returned back to Sidbury. Two juſtices having 
removed him to Sidbury, they appealed to the general quarter- 
ſeſſions, where an order was made to remove him to Sowton. 
Upon removing theſe orders into B. R. two queſtions aroſe. 
1ſt, If he had this eftate by purchaſe, according to 9 Geo. 1. or 
by deſcent. And whether his living in Sidbury, as is mentioned, 
and not continuing there 40 days together, is ſufficient to gain a 
ſettlement there? 2dly, If it be, whether or no his family ſhould 
not follow him? And the Court was of opinion, though the 
order did not ſtate ſpecially what intereſt he had in his eſtate, yet 
as it mentioned it to be in his own right, and for ſome term or 
terms of years, that he had a beneficial intereſt, in it, by ſurrender- 
ing it Jas it ſeems he did] for 8]. to his tenant ; and that he was 
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7 
| irremovable from Sidbury, notwithſtanding he never reſided there 

| for 40 days together ; for he was above that time there altogether. 

, As to the ſecond queſtion, it was determined in this court in the 

- Caſe of BLACKWATER AND EVERSLEY, that where the children 

) live with their father, and are part of his family, they cannot 

: (though they are not nurſe-children) gain a ſeparate ſettlement 

: from their father, but muſt all have one and the ſame ſettlements. 

a2 Therefore the Court quaſhed the order of ſeſſions, and affirmed 4 
x the private order of 2 juſtices, MS. Caſes. Hill, 12 Geo. 2. 'Þ 
5 The King v. the Inhabitants of Sowton and Sidbury. 1 
2 . 4 
4 (E) By Marriage. dee (1) | 
| 4 
fr Ii, A MAID ſervant was gotten with child at A. by her fellow- ; | 
de | ſervant (or by another young man of the ſame town) after Þþ 
ir, both their times expired they marry, and then the young man is retained il 
e- at B. and then the woman is delivered of the child; ſhe with her 4 
20 child are to be ſent to the father at B. and there are to be ſettled, 4 
5 Dalt. Juſt. cap. 73. . N 4 

on, 2. A widow having children of the age of 7 years, marries a #4 
it. man of another pariſb; the children ſhall go with the mother for 1 

re- nurture, but after 7 years of age they ſhall be ſent back to the bY 
the pariſh where the father was ſettled; for ſhe cannot gain a ſettle- A 

and ment for them in this laſt pariſh, becauſe under coverture, and 


having 


* 
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having a ſettlement there herſelf only as part of her huſband's 
family, from whom ſhe cannot be ſevered. Per Powel J. 2 Salk. 
528. Pariſh of Cumner v. Milton. | 
Poor's Set- * 3. Wherever the huſband is ſettled, there the wife muſt likewiſe 
tlements, Ze ſettled. Per Cur. 3 Salk. 256. in the caſe of the King v. the 


186. pl. 2 g 

Gees B. C. — Inhabitants of Oking. 

S. P. 2 

Shaw's Pract. Juſt. 52. The wife ought to be ſent to the place where her huſband was laft 
legally fettled, though ſuch ſettlement was by his being a fervant, &c. Dalt. Juft. cap. 73. 
$. P. Shaw's Pariſh Law, 229. 


* 


2 Shaw's 4. A woman married a Scitchman who had gained us ſettlement 
— ("ag in England, but ſhe before her marriage was ſettled in Winſ- 

\C.— borough. And the Court held, that although a woman by mar- 
S.C. And riage follows the condition of her huſband, yet ſhe ſhall not be put 
„into a worſe condition. Her huſband is a pariſhioner no where in 


— "og England, muſt ſhe therefore ſtarve? And per Cur. the ſettlement 


to Wink which ſbe had in her own right does flill continue, nowithſtanding 


— the intermarriage. Poor's Settlements, 22. pl. 31. Mich. 1713. 


the place of The Pariſh of Dunsfold v. Winſborough-Green. 
her ſettle- | | 

ment before marriage, exception was taken to it, that ſhe was a married woman, and by her mar- 
riage ſhe ought to be ſeitled where her huſband was; and this cannot be right; for if the juſtices 

may ſend away a wife, it is making a divorce between huſband and wife; and if he is a Scoich- 

man, they eught to ſend ber, as part of bit family, ta the bordering counties of Scetland, according 

to the act of 39 Eliz. cap. 4. S. 6. The Court held, though ſhe was a married woman, yet if her 

huſband had no ſettlement, ſhe could not gain any other ſettlement than ſhe had before marriage; 

and as for divorce it was none; for the huſband might come to her as well at Wilborough-Green 

as at Dunsford; and as to the huſband, nothing in the order appears as to him, whether in England 

er not; ſo the order was by the whole Court confirmed. Foley's Poor Laws, 249, 250, 251. 

Mich. 12 Ann. B. R. The Pariſh of Dunsford v. the Pariſh of Willborough-Green in 


Com. Devon. 
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5. A woman was ſettled in Dunſwell, and after married with a 
perſon who was @ runnagate, and had gained no ſettlement, as ap- 
peared, any where elſe; he came ints the pariſh of Uppsterce, and 
died, and upon his death-bed declared that he was born in WVincanton : 
two juſtices ſent his wife to Dunſwell, where ſhe was ſettled before 
the marriage. And per Cur. where it appears that the huſband in 
his life-time has no legal ſettlement, as can be found, there the 
marriage ſhall not put her in a worſe condition than ſhe was before, 
and is all one as the caſe of a Scotchman, and a foreigner, and ſhe 
ſhall not loſe her former ſettlement ; and although her huſband 
was born in Wincanton, and may be ſettled there, yet his 201 
cannot be ſettled nor ſent thither, ſhe never having been in that 
jay > Poor's Settlements, 66. pl. 89. Mich. 1714. B. R. The 

| ariſh of Uppoterce v. Dunſwell in Devon. 

VNelf. Juſt. 6. Wherever the huſband and father had a legal 3 the 
lab eo. Widow and children gain a ſettlement there; ſo where the father 
rin.g - | 8 

8. C.— was born in Reading, and afterwards put apprentice in Everſley, 

Dale, Juſt. where he ſerved 2 years, and then his maſter breaking, he returned 

Sd ene to Reading, where he married, and had children, and then died 


S. C. And : , , : 
foys that the (pending a conteſt between the 2 pariſhes) the widow and 4 
| 2 ren 


children G 
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dren were ſent to 1 8 Mod. 169. Trin. 9 Geo. B. R. ſhall be 
St. Gyles in Reading v. Everſley. — 


huſband and their father was ſettled, and that his death made no alteration in the caſe; and though 
the wife had another ſettlement before ſhe married, yet that was loſt by her marriage.- 


It was held by Pratt Ch. J. Powis, Forteſcue, and Raymond J. That though the place of the birth | 


of a poor child, where the father has got no ſeitlement, is the place of the ſettlement of the child, 
yet where the father gained a ſettlement, his children, though born in another pariſh, ſhall be looked 
on as ſettled at the place of their father's laſt legal ſettlement, and ſhall be removed thither as well 
after the death of their father, if occaſion requires it, as in his life time, ſuppoſing they have gained 
no ſettlement of their own, Ld. Raym. 2 Rep. 1332. S. C,————Poor's Settlements, 110. 
1. 149. S. C. adjornatur. The ſettlement of the huſband is the ſettlement of the wife and 
child. Poor's Settlements, 106. pl. 142. Per Cur. in caſe of the Pariſh of Oby v. Linſbury. 


7. A man ereQts a cottage without licence or order on the waſte, Shaw's 


Pariſh Law, a 


and lived and died in it. His only child was a daughter, who en- 223, cites 
tered, and married. Per Cur, her being in poſſeſſion by deſcent, is S. C. 
a good title againſt any eſcheat the lord might have at common- 376 
law; and therefore the marriage gives the huſband a ſettlement. 
8 Mod. 287. Frin. 10 Geo, The King v. Wilby Pariſh. 

8. An order was made by two juſtices, which recited that a 
woman ſettled in the pariſh of A. had married a man ſettled in B. but 
that he had been abſent ſeveral years, and had not been heard of ſince, 
ſo that it is not known where he is or reſides, &c. And then 
directed the removal. of her to her own pariſh, Upon appeal, the 
ſeſſions confirmed the order, and now both orders being removed 
by certiorari, Lee Ch. J. ſaid, it was a ſettled point, that if a 
woman, having a ſettlement, marries a man having none, her ſet- 
tlement is ſuſpended: by the coverture ; for otherwiſe the juſtices: 
would ſeparate, and have in effect a power of divorcing man and 


wife, which would be unreaſonable ; therefore it muſt be een 


that he is dead, in order to revive her ſettlement : the whole Court 
being of this opinion, both orders were quaſhed. Hill. 12 Geo, 2. 
B. R. The King v. the Inhabitants of Norton. 


(F) By Notice. Who muſt give Notice, and ses (x) 


what amounts to it. 


1. I Jac. 2. cap. l that the 40 days continuance. 

| 8. 3. 4 of a poor perſen in a pariſh intended by 
13& 14 Car. 2. cap, 2. to make a ſettlement ſhall be accounted from the 
time of his delivery of notice in writing of the. houſe of bis abode, 
and the number of his family, to one of the churchwardens or 
overſeers 4 the poor of the pariſh to which they ſhall remove. 

2. P. /erved his apprenticeſhip at Malden, where he married, and. Cath, 28. 
had ſeveral children, His wife died, and he married another Paſch. a W. 
woman, who had a term for years in a houſe in the pariſh of 21 * 
Heybridge, where he lived for a year. Afterwards he returned to name * 


alden, was rated to the poor, and lived there two years, and then King v. the 


died. Soon after his wife and children were removed to Hey- 3 


bridge by two juſtices, but upon an appeal they were by an order in Malden, 
of ſeſſions declared to be inhabitants of Malden. Mr. Pollexfen aud Hey- 


moved to quaſh it; becauſe it does not appear, that he gave any nfs but 
21 « Sep. * for mal ſays, that 
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the Court formal notice in writing to the overſeers of Malden, when he re- 


3 turned from Heybridge, and therefore ought to be ſettled there, 
for that the and not at Malden; for being taxed to the poor will not amount 


"mo of. to notice, and he cited a ſtronger caſe, which was thus, viz. The 


e wp church-wardens of Covent Garden certified under their hands, that 


cient within ſuch a perſon was an inhabitant within their pariſh, but becauſe no 
the intent note was left with them purſuant to the ſtatute, he was held to be 
N no inhabitant within their pariſh, notwithſtanding ſuch certificate, 
not within and of that opinion was all the court. 3 Mod. 247. Mich. 3 


8 ol Jac. 2. B. R. The King v. the Inhabitants of Malden. 


aſſeſſing this man to the pariſh rates, and receiving the money aſſeſſed is a ſufficient evidence that 


they Knew that he wes an inhabitant there, and the meaning of the ſtatute is no other, ——— 

Show. 12. S. C. by the name of the Kinxc v. PAY E, ſays, that the Court held that it gained a 
good ſettlement, though there was no notice in writing given to the church-wardens of nis coming, 
and that coming in publickly by taking a houfe, and that being rated in the poor's rates, and fo 
obſerved by the officers of the pariſh in their pariſh-books is ſufficient notice, and the rather be- 
cauſe by the preamble it is apparently meant only againſt private and clandeftine removals, and not 
publick ones, of which the pariſh takes notice itfelt. 2 Shaw's Pratt. Juſt. 57. cites S. C. 
Fult. Caſe Law. 240. cites $. C. Dale. Juſt. cap. 73. cites S. C,—Shaw's Pariſh 


Law, 234. cites S. C. Foley's Poor Laws, 108, 109. cues S. C. 


[377] 3: 384 & MM. cap. 11. S. 3. Enacts, that the 40 days 
continuance of a poor perſon, intended by the acts to make a ſettlement, 
Hall be accounted from the publication of a notice in writing, which 
he ſhall deliver, of the houſe of his abode, and the number of his 
family, to the churchwarden or overſeer of the poor, which notice, 
the churchwarden or overſeer is required to cauſe to be read publickly 
immediately after divine ſervice in the church, on the next Lord's day; 


and the churchwarden or overſeer is to regiſter the ſaid notice in the 


book kept for the poor's account. | 
Poor's Set- 4. None but a perſon removeable is to give notice; becaufe they 
e cannot be diſturbed; as one that rents 101. per ann. a ſervant, &c. 
. 2 Salk 473. Trin. 8 W. 3. B. R. in the caſe of St. Nicholas v. 
St. Helen's Pariſh. 


. E. 
Nelſ. Juſt. 

543: cites 8. C.. Juſt. Cafe Law, 239. cites S. C. —5. P. Dalt. Juſt. cap. 73.——— 
S. F. Per Holt Ch. J. Comb. 382. Anon. 


Poor's Set- 5. If a pariſh into which a perſon comes, takes notice of him, 
cements. and looks on himſelf as one of the pariſh, as by relieving him, 
Teste making him an e«fficer, &c, There after a long continuance, we 
S. C.-— would have preſumed notice given, becauſe the notice need not be 


3 &. the witneſſes atteſting the matter, may be dead, but in the prin- 
uſt. Caſe cipal caſe it was returned on the order, that he clandeſtinely re- 
aw, *39- moved himſelf, ſo that he might eaſily continue in the ſame man- 

Dalt. Juſt. ner; wherefore in ſuch caſes we muſt conſtrue the ſtatute ſtrictly. 

p. 73 2 Salk. 473. Trin. 8 W. 3. B. R. St. Nicholas v. St. Helen's 

Pe. Path. 

Poor's Set- 6, Holt Ch. J. ſaid, if a poor man had been relieved ſeveral 

— years in à pariſh, he ſhould preſume notice in writing; but it is 

cxcess.C.— but evidence to the juſtices. Comb, 382, Trin. 8 W. 3. B. R. 


Shaw's 7 
Paridh Law, Anon. 

232. cites S. C. A 
& "4 7» 434 


Nell. Jul. exactly proved; for the churchwarden to whom it was given, and 
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A. and his wife were removed by two juſtices to B. where 
he had exerciſed the trade of a age for a year, and worked for, 
and was * conſtantly employed 
and by the lord of the manor, and the juſtices of peace there. 
This order was reverſed at ſeſſions, and both orders returned in 
B. R. reciting the ſpecial matter, that he was apprentice in D. 
and that he had not given any notice in writing, nor was aſſeſſed, 
nor bore any public office in B. and now the order of ſeſſions 
was confirmed ; for though ſuch things might have been allowed 
before the late act, yet now it being an explanatory act muſt not be 
enlarged by equity, and we are confined to it. Comb, 410. 
Hill. g W. 3. B. R. Foſton v. Dalbury Pariſh. | 


Dalbury v. Foſten Pariſhioners, —— 


„ molt of the inhabitants of B. s 


377 


Shaw's Pa. 
riſh Law, P 
229. cites 

. C.—— 
Poor's Set- 
tlements, 
178 pl. 222. 
Trin. GW 3. 
B. R. cites 
S. C. by 
name of 
Blood's 
caſe. 
Carth. 396. 
Hill. 8 W. 3. 
B. Ri SC 
by name of 


5 Mod. 330, 331.5. C. 


* This publick notice taken by the pariſh might perhaps have ſatisfied the ſtatute x Jac. 2. but 


there being doubts concerning the notice preſcribed by that act, the 3 & 4 W. & M. was made to 
explain ity and this later ſtatute has particularized the notice, and what ſhall be tantamount to it, 
and what not; this 1s not among the particulars of the ſtatute; for which reaſon the order was 
confirmed, 2 Salk. 476. Hill. 8 W. 3. B. R. S. C. by name of the Inhabitants of Talbury v. 


the Hamlet of Foſton in Scropton. Nelf. Juſt. 543. cites S. C. 
cites S. C. ———Foley's Poor Laws, 114. S. C. 


8. Payment of the land-tax hath been held ſufficient notice, 
where charged as paid in a parochial limit, though not a parochial 


tax. Per Holt Ch. J. Comb. 410. Hill. 9 W. 3. B. R. in 
caſe of Foſton v. Dalbury Pariſh, alias Blood's caſe. 


Dalt. Juſt, cap. 73» 


Poor's Set · 
tlements, 
179. pl. 228. 
cites S. C.— 


5 Mod. 330% 
31. 8. C. 


by name of Dalbury v. Foſten Pariſhioners cites it as held in the caſe of Ipſwich. Payment 
of taxes is equivalent to a notice in writing. 2 Salx. 523. Mich, 7 W. 3. B. R. Talborn v. 


Boſton Pariſhes. Poor's Settlements, 180. 71. 223. cites S. C. 


_ Juſt. 58. cites 8. C. 


9. It was moved to quaſh an order of ſettlement for that the 
only ground of ſettling a poor perſon in a pariſh appears upon the 


order to have been, that the banns of matrimony of the poor perſon 


were publiſhed in the pariſh church; which is ill; for the notice 
given to the pariſh muſt not only be in writing, but the other 
ceremonies required by the 3 & 4 W. & M. muſt be obſerved, 
and that act being an explanatory act cannot be taken 1 
and the order was quaſhed, per Cur. 5 Mod. 454. ich. 11 
W. 3. The King v. the Inhabitants of Chertſey. 

19. One N. left his wife and children upon a pariſh, and gave 
« warrant of attorney to the officers of the pariſh to take and ſeiſe 
bis goods, and afterwards lived 40 days in the pariſh. And it was 
held, that the warrant was a good notice in writing to the officers, 
and that the party's living there 40 days after had gained him a 
ſettlement. MS. Caſes, pl. 44. cites it as cited by Eyre J. 
MS. Rep. 175. Nowel's caſe. | 


Arches, and the Inhabitan:s of the Pariſh 


11. The notice to be given according to the ſtatute does not 
extend to a ſervant, or an apprentice; per Powis. 11 Mod. 205, 
Hill. 7 Ann. B. R.-in caſe of the Pariſh of St, Giles v. Wey- 
bridge P ar iſh, : 


buz's v. the Pariſh of $t, Botolph's Biſbopſgate. * r. . 


2 Shaw's Prat, 


3781 


Foley's 
Poor Laws, 
113.8. C — 
Nelf. Juſt. 
343. cites 

. C.—— 
Juſt. Cafe 
Law, 239. 
citesS. C,— 
S. P. Dalt. 


Juſt. cap. 73. 


S. C. cited 
by Eyre J. 
MS. Caſes. 
Mich. 8 
Ann. B. R. 
in the caſe 
of the Queen 
v. the Inha» 
bitants of 
St. Mary 
of Honiton, 


S. P. Per 
Holt Ch. J. 
11 Mod. 
206. in caſe 
of the pariſh 


of St. Al- 


becaule the 
juſtices 
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uftices of peace, though there had been notice, cannot diſturb him. 12 Mod. 441. Hill, 12 


V. 3. B. R. Anon. 


Mr. Foley 12. An order of 2 juſtices for removal of one John Croſby and 


_ it * Suſan his wife, from the pariſh of Aldenham to Abbots Langley. 
1 The order of ſeſſions lated the fact ſpecially, viz. That about 40 


caſe, and years ago, John Croſby took a houſe in Aldenham, with the know- 


2 _—_ ledge of the churchwardens and overſeers, and kept a ſhop, and lived 


the Inhabi. unmolefled till this order of removal; that he came into the pariſh 
iants of Mal- after the firſt of Fac. the 2d. that on the 5th of October 1688, the 


ur Pw Juſtices granted him a licence for buying and ſelling corn; that he 
5 Le kept a publick alebouſe in Aldenham for 35 or 36 years, which was 
tbe claule publickly known to the pariſh officers, that he had five children 
dad peed born and chriſtened in the pariſh ; that he was placed in a ſeat in 
1 Jaca. S. g. the pariſh church by the churchwardens ; that he did watch and 
which e- ward, and ſerved as juryman at court leets, and every year worked 
ky = in the highways, or paid money to the ſurveyors to be excuſed ; 
once of the and the ſingle point was, whether this did tantamount to a notice 
church- in writing, ſo as to gain a ſettlement after the iſt Jac. 2. It was 
wardens Or ijnſiſted that it was; and the Court ordered them to ſhew cauſe ; 


overſcers; - 
for they afterwards the rule was made abſolute, that it did tantamount to a 


. were deter- notice in writing ſufficient to gain a ſettlement. Foley's Poor 


I Laws, 110. &. Hill. 2 Geo. 2. B. R. The Pariſh of Aldenham 
coming into v. Abbots Langley. 

= pariſh be- : | | 

fore the ſtatute of g & 4 W. & M. was made; but fince the g & 4 W. & M. cap. 11. S. g. by 
which it is required, that ſuch notice in writing ſhall not only be delivered to a churchwarden or 
overſcer, but that he ſhall read, or cauſe it to be read publickly in the church, &c. | ſee pl. 3 he 
takes it, the law is different upon this clauſe, being an explanatory clauſe, thau it was upon the 
clauſe of the 1 Jac. 2. as by theſe caſes it appears. Ibid, 


(G) By ſerving Offices. 
1. DY 39 477. & M. cap. 11. S. 6. If any perſon, who ſhall 


come to inhabit in any town or pariſh, ſhall on his own ac- 
count execute any publick annual office in the town or pariſh during 


[. 379 ] one year, he ball be judged to have a legal ſettlement in the ſame. 


Shaw's Fa- 2. A ſcavenger or * conſtable gains a ſettlement in that pariſh 


3 where he lives, although his office is not parochial, but a precinct 


5. C. — office, and confined to more pariſhes than one. Poor's Settle- 
Ani ments, 3. pl. 4. Hill. 1710, B. R. The Pariſh of St. Lawrence 


N v. St. Mary's in Reading. 


pariſh where he is an inhabitant, though he exersi/es bis office in other pariſhes, As if there be 
Several towns in one pariſh that maintain their own poor, and there is one efficer for them all, and a 
mar is choſen churchwarden of all the towns; yct he ſhall be ſettled in that town only where he 
lives. The fature as to the office ſays, (ina town or pariſh) but as to rhe payment of the taxes, it 
is {of 2a town or pariſh.) And none is a pariſh-officer but an overſeer or churchwarden, and yet 
a conſtable or tithing-man are annual officers within a pariſh within the ſtatute. So of a conflable 
for the bundred which is for ſeveral pariſhes. So of a man's doing the office of a ſcavenger, that 
Would gain a ſettlement ; for the doing of the offices makes a man notorious, and is equivalent to 
notice, MS. Caſes, Mich. g Ann. B. R. S. C. 

It was ſaid; that doing the office of conſtable has been held a ſettlement, though he is choſe 
in the Leet, and not by the pariſh : yet he is eſteemed an officer, and is hound to do ſeveral pato- 
chial things. But Parker Ch. ]. id, that that was the cauſe of the QUzzx v. SuERNITT HALTs, 


the Lect and the pariſh were the ſame, and prima facie pariſh aud vill are taken to be the or" 


Cits 


qQ & * < 
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Cited MS. Caſes. Mich. 9 Ann. B. R. in S. C. But the ſerving the office of bs 
deputy to another does not gain a ſettlement ; for what he does, is in another's right. MS. Caſes, 
Hill. 6 Ann, The Inhabitants of Lothſome v. Sheriff Hales, , 


3. Serving the office of churchwarden for a borough, which Foley's 


comprehends ſeveral pariſhes is a ſettlement in that pariſh within a . 


the ſaid borough wherein he lived at the time of ſuch ſervice, S. C. — 
though he was not choſen by that pariſh only, and though he ex- Shaw's Pa- 


erciſed his office through the whole borough. 10 Mod. 13. — 


Mich. 9 Ann. B. R. St. Mary's Pariſh in Reading v. St. Law- 5s: c 
rence in Reading. C e Poo 

. tlements, 3. 
pl. 4. Hill. 1710. S. C. but mentions the office to be warden of the borough; and adjudged per 
Cur. that it gained a ſettlement. And in a MS. which I have of this caſe the oface is men- 
tioned to be warden ef the borough, (which is in nature of a tithingman } to execute the proceſs of 
the juſtices of the borough, &c. but he is not re execute bis office in one pariſh only, but all over 
the borough. And the Court was much divided, whether this was a ſettlement, or not? Becauſe 
he was not elefted into this office by the pariſh, neither was the exerciſe of his office confined 
to the pariſh; yet he is a public officer, and his office is partly exerciſed within the pariſh; ſo 
that the pariſhioners muſt take notice of him. And per Cur. it was held a good ſettlement, being 
within the expreſs words of the ſtatute of executing an office in a town or pariſh, Hill. 9 Ann. 
B. R. 8. C. 


4. The queſtion was, whether one appointed clerk of the pariſh Nell. Juſt. 
by the parſon, and executing the office for a year, ſhould gain a 548.5 l. 


Cites S. C. 


legal ſettlement within 3 & 4 W. & M. of which the words are, juſt. Caſe 
viz. Shall execute any annual office or charge? For it was ob- Law, 239. 


: l . cites S. C. 
jected, that this was not an annual office. To which it was an- po St 


ſwered, that the intent of the act was, that no officer under an tlements, 
annual one ſhould gain a ſettlement, & majus continet in ſe minus; 198. pl. 241. 


3 f . - CitesS, C.— 
and that on general nomination to the office of pariſh clerk he is 1014. 46. pl. 


in for life, and is an officer by the common law; and fo it was 20. Mich. 
ruled, abſente Parker Ch. J. 2 Salk. 536. Hill. 10 Ann, B. R. 1711. S. O, 
Gatton Pariſh v. Milwich Pariſh. When it 


was in- 
ſiſted, that this is not an annual office unleſs he comes in by conſent of the pariſh; for at this rat 
the parſon may put him in one day and put him out another, and ſo bring an infinite charge upon 


the pariſh, But the Court held, that this was not an office only, but a freehold, and a mandamus 


lies to reſtore him. *Tis true, if he /s poor and has a family they may remove him, but if they iet 
iim continue à year none can remove him; for although he came in by the parſon only, yet the 
Pariſh paying him is a conſent and approbation,—2 Shaw's Pratt. Jult. 56. cites Mich. 1731. 
S. C. by name of Gayton v. Milwich. S. P. Dalt. Juſt. cap. 73. —Shaw's Pariſh 
Law, 232. cites S. C.——Foley's Poor Laws, 123. Hill. 9 Ann, B. R. S. C. ſays, it was re- 
ſolved, that a pariſh-clerk be choſen by the parſon or pariſh, is ſuch an officer as gains a ſettlement 
within the act of 3 & 4 W. & M. cap. 11. 

[ 380]? 


5. It was held, that a perſon who was choſen a tithingman, for Poor's Set- 
a year, and ſerves that year, was ſuch an officer as gained a ſettle- 3 
ment within the act of 3 & 4 W. & M. Foley's Poor Laws, S. C. by 
123, 124. Hill. 2 Geo. in B. R. The Pariſh of St. Trinity, name of the 


London, v. the Pariſh of Garſington, Oxfordſhire. 3 


iu Oxon v. St. Trinity in London; and reports it, that « certificate mam went into Gaſſington, and 


Was elected tithingman, and ſerved the whole year, but was not ſworn into the office till half a year 
22 The order was drawn * up ſpecially and brought into B. K. but it was quaſhed for want of 
orm ; but the Court were of opinion as to the merits, that the man gained a ſettlement in Gaſ- 
ſington, all ſettlements being expounded favourably, liberally, and moſt beneficially for poor 
prone: Note, the act ſays, /egally admitted into any annual office, Poor's Settlements, 72. pl. 95 · 
lch. 1 Geo. B. R. The Pariſh of Gaſſington 1 Oxon v. St. Trinity in London 6. 1 
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Poor's Set- 6. It was reſolved per tot. Cur. that a collc&or of births and 
3 „ burials was a ſufficient officer to gain a ſettlement within the act 
3 P. Ad. of 3&4 W. & M. Foley's Poor Laws, 124. Trin. 5 Geo. 


judged e- B. R. between Biſham & Cook. 
cordingly. 
Per Cur. the King v. Hawkins, 


Shaw's Pariſh Law, 237. cites S, C. 


Ser (H) By Orders. What Orders ſhall be ſaid con- 
5 cluſive or final; and what ſhall be ſaid an aſcer- 


taining a Settlement. 


2 Shaw's x, IT wa moved to ſet aſide an erder of ſeſſians for the ſettlement 
ns 1 of a poor perſon in a town, who had been ſent thither by 4 
8 C.—— warrant of 2 juſtices ; and it was confirmed on an appeal to the 
Dalt. Juſt. ſeſſions. But the Court would hear nothing of the merits of the 


21 s. cauſe, the order of the ſeſſions being in ſuch caſe final, wnle/s 


—Shaw's there were an errer in the form. Vent. 310. Paſch. 29 Car. 2. 
Pariſh Law, B. R. Anon. 


297. cites 


2. By 3& 4 N. & A. cap. 11. S. 9. It is provided, that if 
any perſons find themſelves aggrieved by any determmation which any 
Juſtices of the peace ſhall make in the caſes [therein] aforeſaid, they 
ſhall have liberty to appeal to the next general quarter-ſeſſions of the 
peace for the 7 cou ty, riding, or diviſion, city or town corporate; 
who, upon full hearing of the ſaid appeal, ſhall have full power finally 
to determine the ſame. | ; 
» Shaw's 3. An order was made to remove a poor woman from Yarly in 
13 Warcefterſhire to Stuolbill in Naruicſſbire: afterwards 2 ju/tices 
8 C. in Warwickſhire made an order to remove her to King's-Norton in 
| Nell. Juſt, Morceſterſpire; whereupon 2 juſtices of Worceſterſhire ſent her back 


1 to Stwolhill : and upon an appeal to the ſeſſions in Warwickſhire the 
Shaw's Pa. juſtices confirmed her ſettlement at King's-Norton, and then an order 


„n Law, was made by 2 juſtices of the peace to execute the ſaid order. 
88 cenes All theſe orders being brought up by certiorari it was moved to 


If on appeal quaſh all except the firſt, all the others being made coram non 
« periſh is judice; for when an original order is made, it binds all perſons 
—— 4 until it be ſet aſide; and it cannot be ſet aſide but on appeal to the 
degal place ſeſſions. It was on the other hand inſiſted, that ou A in this 
&f ſettlement caſe 2 juſtices could not ſend the woman back again to Yarley yet 
. they might ſend her to a third place, as King's-Norton is in this 
periſs in Cale; ſo that as to King's - Norton it is but an original order: but 
cuncluded the Court ſeemed to be of another opinion; for then King's- 
— Norton might ſend to Yarley, and there would be a perpetual cir- 
tothe pariſh cuity : but ſeeing in this caſe King's-Norton had appeared at the 
from which ſeſſions, and had been concluded there, they would not quaſh the 


2 order. And ſeveral other queſtions ariſing, all was referred to 3 


movel was, judge of aſſiſe. 2 Salk. 48 I, 482. Hill. 9 W. 2. B. R. The 
but #Io ar Inhabitants of King's-Norton in Wigorn v. Swolhill in War- 
— wickſhire. | | 

per Cur. 42 Mod. 419. Mich, 12 W. 3. B. R. The King v. the Inhabitants of Longerirt r 
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Fa It is a ſtanding rule in B. R. that if upon an appeal the order 2 Shaw's 
ef two juſtices is either affirmed or quaſhed upon the merits of the : W 


cauſe in relation to ſettlements, it ſhall be concluſive between the S. C. s. p. 
2 pariſhes. 2 Shaw's Pract, Juſt, 25. cites Paſch. 10 Ann. Dalt, Juſt. 


Biſhop Walham v. Foram. cap. 73.— 


Shaw's Pa- 
Tiſh Law, 197. cites S. C.— Ibid, 230. cites S8. C. MS, Caſes, pl. 53. S. C. reports the 
It order dated 11 March 1718. and that the quarter-ſeſſions was in April, and the 2d order was 
made in November. Theſe orders being removed it was abjetted, that the laſt order was void, 
becauſe the firſt order being quaſhed it was concluſive between the 2 pariſhes, and that there being 
no faults in the firſt order it mult be intended to be guaſhed upon the merits : and to this the Cours 
agreed, and that the ſeſſions can only vacate or aftim; and if this order here had adjudged 
Bichop's-Waltham to be the laſt place of legal ſettlement it would have been naught. And per 
Eyre J. if this order had been confirmed it had been concluſive to all pariſhes; but Parker Ch. Jo 
aſked, how we can take notice but that there might be an intermediate ſettlement between the 1115 
of March and November ? that the matter belore the 11th of March has been heard, and why 
thould we take it that this laſt order was made upon a freſh ſettlement, Et adjornatur,—--— 
Foley's Poor Laws, 275, 276. S. C. by name of Biſhop's-Waltham v. Fareham in the county of 
Southampton, reports, that the poor perſon was ſent by 2 juftires from B. to F.—F. appeals 
to the next ſeſſions, where the order was quaſbed: then one ot the 3zyftices who made the fii ſt 
order, with. another juſtice, made a new oe and removed bim again from B. to F. and F. appeali, 
and the ſeſſions confirm the order. It was objected, that this is Wrong; for the firſt determination 
at tne ſcſlious is final between thoſe 2 pariſhes, and the juſtices had no power to make a ad order, 
Curia; unleſs the pauper had ome a new ſetilement in the pariſh ot F. the juſtices could make 


uo new order, and the new order muſt be quaſhed. 


5. Upon an order made 30 years ago on the pariſh of Budworth Poor's Set- 


tlemenrs, 


fir maintenance of a baſtard child born in the Townſhip of Dumply dens x 
within that pariſh, which order was now removed before the Court ROS "ij 
by certiorari, It was held 3ſt, That an order made by 2 juſtices 

on the overſeers of a pariſh for raiſing a ſum towards the main- 

tenance of a baftard or poor perſon does not determine the ſettle- 

ment of the perſon to be in that pariſh ; becauſe that is not con- 

teſted, but preſumed. 2dly, that the clauſe in the ſtatute 13 & 14. 

Car. 2. cap. 12. which provides, that diſtiné townſhips in large 

pariſhes in the northern countries /hall reſpectively provide for their 

feor under the penalty in 43 Eliz. cap. 2. muſt be underſtood with 

reſpect to the maintenance of poor and impotent perſons, and not 

with reſpect to baſtards. 1 Salk. 122. pl. 8. Hill. 5 Ann. B. R. 
Budworth v. Dumpley. 

6. A man, his wife and 5 children, were removed by an order 
ef two juſtices from A. to B. that being adjudged the place of their 
laſt legal ſettlement. The order was guaſbed on appeal to the next 
quarter- ſeſſions, and the man and his family came back to A. and 
were removed again to B. by another order, which being removed 
by certiorari into B. R. it was by conſent of parties referred to the 
Judge of  aſſiſe, who directed a trial on a feigned iſſue; and at the 
next aſſiſes B. had a verdid, and ſo both the former orders were 
quaſhed. But A. being diſſatisfied with the verdict procured the 
pariſh officers of C. to let the man and family to dwell in a tenement 
there on purpoſe that C. might remove him to B. which was after 
done by order of 2 juſtices, which order was confirmed on an 
appeal to the next ſeſſions; ſo that now A. was diſcharged of 
tim; becauſe an order confirmed on appeal makes a good ſettle- 
ment in that pariſh by whom the appeal is brought againſt all 
other pariſhes whatſoever. The Court would not quaſh the 

FS"; order, 
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order, but made a rule for the pariſh officers of C. to ſhew cauſe 
why an attachment ſhould not go againit them, but thought that 
when they came to ſhew cauſe they might conſent to have the 
orders quaſhed : but they ſhewed no cauſe, and ſo the rule was 
made abſolute. 8 Mod. 200. Mich, 10 Geo. Wrotham 
Pariſh in Surrey v. St. Olaves. 


[ 3821 (I) By Parents Settlement; and Orders relating 
| thereto. 


1. TYOOR children whoſe parents are dead are to be ſet on 

work, relieved or maintained at the charge of the town 
where they were dwelling at the time of the death of their parents, 
and are not to be ſent to the place of their birth, &c. Dalt. Juſt, 
227. cap. 73. cites it as the direction of Fleming Ch. J. II Jac, 
Weſton v. Cowledge. 

Dalt. Joſt. 2. The father of an ideot ought to maintain him; and if he 

F. 73: cannot, the parith or place where his father is ſettled, muſt : and 

cites S. C.— - . . l 

Before the there is no difference between an ideot and any other poor child. 


ſtare of 2 Salk, 427. Mich. 8 W. 3. B. R. Hard's caſe, 


1 Jac. 2. an | 
140 could gain a ſettlement; for till then notice was not neceſſary, but ſince he ſhall follow the 


ſettlement of his father; per Cur. 12 Mod. 322. Mich. 11 W. 3. B. R. Anon. 


] 
The child A ſettlement of the father is ſ% for the child; per Cur. | 
ee 12 10. 63 Paſch. 12 . 3. BR in the caſe of the Inha- | : 
ment of its bitants of Spitalfields v. the Pariſh of St. Andrew. ? 
Fl ak a diflin ſettlement ; per Cur. 12 Mod. 322. Anon.——S.P. MS Caſes, Mich, » 
Ann. The Queen v. Clifton, Burton, and Great Sankey. -Generally all children are to ve A 

ent io and ſettled with the parexts, 2 Shaw's Pratt, Juſt. 52. 
6 Mod. 87. 4. H. was ſettled at Cumner, and had ſeveral children born thert, 1 
— 2 R. and afterwards he removed to Milton and gained a ſettlement i) by 
S. C. heid renting a tenement of the value of 101. per ann. He became pour, th 
eccording- and hrs children under the age of 7 years were ſent back to Cumnt! ar 
> ar by order of 2 juſtices, which was confirmed at the ſeſſions. Powe! * 
239, &. J. held, that when a child is ſent with his parents by reaſon of 8 
p!.281,282. nurture, it gains no ſettlement; but here the children did not 1 
* jan. come to Milton by order. The children's ſettlement ſhall not be 85 
542. cites divided from the father's, for that would be unnatural : when 4 " + 
S. C. man gains a ſettlement for himſelf his wife and ſervants, he ſhall tax 
_ —_ gain a ſettlement for his children alſo. Holt Ch. J. ſaid, _ bei 
NW queſtion here is, whether the firſt ſettlement by birth is altered“ que 
; Dalt. Juſt. * And faid, it was hard, he confeſſed, to remove the child from the od 
. Se father. And afterwards he held, that in this caſe the ſettlement * 
| - Shaw's Pa- of the father at Milton was a ſettlement for the children alſo. of! 
dim Law, 2 Salk. 528, 529. Trin. x Ann. B. R. Cumner Pariſh v. chil 
858 Milton Pariſh. mot 


S. C. And per Holt Ch. J. the place where legitimate children are born is not the place of thei 
e ſettled? 


ſettlement ; for let that be where it will, the children arc ſettled where their parents ar * 
26 for inſtance; if the father is ſetiled in the pariſh of H. but goes to work in the pariſh of pelole 
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before he gains any ſettlement there has a ſon born in the pariſh of B. and then dies, this child 
ſhall be ſent to the pariſh of H. For 'tis not the birth but the ſettlement of the father 
that makes the ſettlement of the child; and if the father has gained a new ſettlement for himſelf 
(as he has done in the principal caſe) he hath likewiſe gained a new ſettlement for his children, 
who do not go with him to this new ſettlement as nurſe-children, but as part of his family; and 
aſked, to what purpoſe the father, upon coming into a new pariſh, is to give notice of the number 
of his family, but upon a ſuppoſition that they may gain a ſettlement there, 3 Salk. 239 Trin. 
2 Ann. S. C.— S. C. cited Poor's Settlements, 57. pl. $1. in the cafe of St. Saviour's, Southe 


watk, v. St. Catherine's. 


5. If a man dies and after a child is born, this child ſhall be 
ſettled where the father was ſettled before his death. MS. Caſes. 
Mich. 5 Ann, The Queen v. Clifton, Burton, and Great 
Sankey. | | 

6. 3 order to remove John Darby to the pariſh of 14:ddleham [ 383 ] 
in Yorkſhire, being of the age of 10 years, becauſe it was the place of * eee 
his father's ſettlement, was quaſhed, becauſe the ſon might have 10 quaſh — 
gained a ſettlement in ſome other pariſh by ſerving an apprentice- order of /e/- 
thip (or as Parker Ch. J. ſaid where he is born out of the pariſh 2 
where the father lived, and always lived with a grandmother, and r with 
it would be very hard to remove him to the father's pariſh as part 4is wife 
of his family ;) and though it be generally true that the children 8 
follow the ſettlement of their father (i. e.) while they are under cauſe tho' 
the age of 7 years, yet when they are above 7 years old, if the N. was the 
children had not gained another ſettlement it muſt be ſpecified ſo in 2 —_— if 
the order, Orders being judgments, they as well as executions te father, 
muſt be certain, and it is not a neceſſary conſequence, becauſe the yet it is no 
father was ſettled there, therefore the ſon is; but where children conſe. 

a 5 . e quence that 
are under ſeven, this certainty is not required, becauſe they are then it muſt be 
incapable of having any ſettlement but the father's, MS, Caſes. ſo of the 
Mich. 9 Ann. B. R. Anon. | | any 


might have gained a new ſettlement ; but per Cur, that it is not 10 be ſuppeſed. 10 Mod. 272. 
Mich, 1 Geo, B. R. Pariſhes of Newark v. Warkſworth. ; 


7. Six children of A. a widow, were, by an order of 2 juſtices, Poor's Set 
which ſpecified their names and ages, removed from the pariſh of ae. 
St. George to the pariſh of St. Katharine, as being the place of cites S. C. 
their laſt legal ſettlement ; upon this the pariſh of St. Katharine dy name of 
appeals, and thereupon the whole matter appeared to be thus: A. eee 
marries a man who had a ſettlement in the pariſh of St. Katharine, v. St. Ka- : 
and all her 6 children were barn there, and He lived with her huf tharine's— 
band there till he died; after his death ſhe goes into the pariſh of x I of 
St. George with her 6 children, and hires a houſe of 1 Je annum, peace re- 
and lived in it with her children for 4 months, and * paid the queen's moved E-B. 
tar. The juſtices ſend thoſe 6 children to St. Katharine's, as 55 
being the laſt place of their father's ſettlement, which of conſe- place ol her 
quence was their ſettlement, ſo that the ſingle queſtion upon theſe tegel 
orders was, whether the children ſhould be ſettled where the father — 
was laſt ſettled, or have a ſettlement with the mother in the pariſh atter hesr- 
of St. George; and the whole Court were of opinion that the 6 ing which 
children were ſettled in the pariſh of St. George, where the ene fated 
mother's laſt ſettlement was. Foley's Poor Laws, 254, 255: the fact ſpe- 

| | F f 3 Mich. cially, via. 
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That it p- Mich. 1 Geo. B. R. The Pariſh of St. Om: in Southwark 


e e v. the Pariſh of St. Katharine near the Tower, Middleſex. 


that J. B. rented a houſe, and ſome cloſes at W. about gol. per ann. and inhabited in the ſaid 1 1 
fer ſeveral years, and died inſolvent, and left a widow and one daughter, whoſe name is E. B. the 
widow ſoar after removed to P. to a meſſuage of about 405. per annum value, and ſome lands about 
107. per annum that was her own eftate for life, both houſe and land being copybeld, and took her 
ſaid daughter wwith ber then about the age of 14. The daughter lived with her mother at P. above 
2 years in the ſaid meſſuage, but the mother let the land to a tenant, whereupon the ſeſſions was 
ot opinion that the faid E. B. was ſettled at W. the place of her father's ſettlement, and not at P. 
where ſhe lived with her mother, aud therefore confirmed the order for ſending her to W. Theſe 
orders being removed into B. R. it was moved to quaſh them, becauſe it appeared by the fat 
Rated that the laſt legal fettlement of E. B. was at P. becauſe the mother being a widow, and 
having gained a new ſettlement after her huſband's death the daughter gained a ſettlement alſo as 

art ot her family, and there is no difference between a father's gaining a ſettlement and a mother's 


in ſuch a cafe as this; for the mother is obliged to provide tor her children after the huſband's 


death, as the father was when living, and ſhe could not leave this daughter behind her, neither 
could ſhe be removed from her. And this caſe of the inhabitants of Sr. KArnEAINE“'s v. the 
inhabitants of ST. GzozxGE's, SOUTHWARK, Was cited as a Caſe,expreſsly in point, where ſuch 
orders as theſe were quaſhed for the reaſons before alleged. The Court ordered the copy of the 
orders of St. Katherine's and St. George's to be delivered to them, and that it ſhould be ſtirred 
again. And afterwards upon reading theſe orders, the Court, upon the authority of that pre- 
cedent, quaſhed the orders in the preſent caſe, and adjudged the place of E. B's laſt legal ſettlement 
to be at P. 2 Ld. Raym. Rep. 1474. Hill. 13 Geo. Inhabitants of Wooden v. the Inha- 
buants of Paulſpury. 

* 2 Ld, Raym. Rep. 1474. in citing this caſe in the caſe of Woodend v. Paulſpury mentions 
that ſhe never paid any thing to ker landlord, 


8. T. B. lived at W. many years, where he gained a ſettlement, 
and during that time R. his ſon lived with him; T. B. bought an 
L 384 ] ate at E. and lived upon it, but R. being 30 years old and married, 
continued at V. but by order was removed to E. and ill, It was 
objected that until ſuch time as he gained a fettlement by his own 
act he was to follow the ſettlement of the father, and that it was 
not material what age the ſon was, or whether married or not, 
and in this caſe the fon never obtained any fettlement, but as part 
of his father's family; but the order was quaſhed ; for the ſettle- 
ment of the ſon and family was at W. MS, Caſes, Trin. 7 
Geo. Eaſt-Woodhay v. Weſt-Woodhay. | 
9. A poor man lived in St. G. with his wife and children, and 
died there, and all his children lived there, but he being ſettled in E. 
his removal was intended, but eee by his death, The quel- 
tion was, whether the wife and children ſhould be ſent to E. Per 
Prat Ch. J. and Powys J. it will be hard fo to do, the children 
never being there at all and born in E. and quaſhed. Per Eyre 
and Forteſcue the fettlement of the father is the ſettlement of the 
child, and he ſhall follow firſt the ſettlement of the father then of 
the mother, and if theſe cannot be known he is to go to the place 
of his birth, as in cafe of a baſtard or a vagrant, as wanting the 
fettlement of a father and mother, being nullus filius, and a con- 
trary conſtruction would be to make all the children vagrants. 
This right of the children ariſes by a& of law, and is out of the 
cafe of reſidence for 40 days. MS. Cafes, Mich. 9 Geo. Anon. 
&o where 10. It appeared to the Court by the teſtimony of E. P. that 


_ the ſaid E. P. was, at the time the faid order was made, a married 


- rothby her Woman, and that her huſband was one T. P. who was horn in 


dzugh er, Wiliſbire, but in what place or pariſh he had a ſettlement he never 


aged eee informed ber, nur dogs ſhe know; but that he is run away and fill 


Wai rTEMOvV- „ 
of from lib 


2 — 
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living for what ſhe knows. The order of 2 juſtices was to remove Margaret's 
this E. P. and her child aged 9g years, to the place of the mother's 3 es 


ſettlement: the order of ſeſſions quaſhed that order. Now this place of Sa- 
Court quaſhed the order of ſeſſions, and confirmed the order of rab's laſt 
the 2 juſtices; for that this E. P. and her child ought to be ſettled my _ 
where E. P's ſettlement was before marriage. Foley's Poor fore her 


Laws, 252, 253. Hill. 12 Geo. B. R. The King v. the Pariſh marriage, 


5 ſhe havin 
of Weſterham in Kent, .  — 
Iriſhman, who had no ſettlement ; and it was adjudged that Dorothy her daughter ſhall be ſettled 
with her mother in the pariſh of St. Giles, where Sarah E. her mother's ſettlement was before her 
marriage, her huſband having no ſettlement, and the order was confirmed, Foley's Poor Laws, 
251, 252. Mich. 3 Geo. 2. B. R. The Pariſh of St. Giles v. the Pariſh of St. Margaret's in 


Weltminſter, —— Poor's Seulements, 74. pl. 98. S. C. 


(K) By Payments, _ See (t) 
„* , al, cap. 11. 8. 6. If any perſen who ſhall Rating 2 


come to inhabit in any town or pariſh ſhall be charged with Bir agg 


and pay his ſhare towards the publick taxes of the town or pariſh he houſe for 


Hall be adjudged to have a legal ſettlement in the ſame. — 
0 Ee ing 


faxes, is a rating him within the new explanatory aft to make a ſettlement. Ruled. Cumb. 282. 
Trin. 6 W. & M. B. R. Anon. Poor's Settlements, 280. pl. 224. cites S. C. Shaw 's Pariſh 
Law, 228, cues S. C. | 

But Paſch. 7 Ann. it was held, that paying of taxes for the landlard will not gaia a ſettlement 
for the tenant; he muſt be ciMged to them as weil s pay them upon this ſtatute, The word. 
ſcbarge } has a proper ſignification, and means ſuch taxes as are chargeable upon the tenant, 


| MS, Cafes, The Queen v. the Inhabitants of Lancaſter. 


2. It was held, that if a man 7s taxed, and after taxation, flays 26g ] 
in the pariſh 40 days without giving notice, it is no ſettlement Poor's Set- 
within the new ſtatute, unleſs he pays the tax; for it my? be taxing CO 
and paying, and not taking only that makes a ſettlement. 2 Salk. e e 
523. Mich. 7 W. 3. B. R. The Pariſh of Talborn v. Boſton. 2 Shaw's 
Pract. Juſt, 
38. cites S. C. — Nelſ. Juſt. 544. cites S. C.—— Juſt. Caſe Law, 523: cites S. C. Dalt. Juſt, 
cap. 73. cites S. C.—— Foley's Poor Laws, 127, cites S. C. 
D. an inhabitant of the pariſh of St. Helen's, where he had 4 children, removed from thence 
imo the pariſh of St. Nicholas, where he lived ſome time, and was taxed to the poor, but was re- 
moved back to St. Heien's before he paid the tax, and there died; afterwards his children were by 
order of the juſtices removed into the pariſh of St. Nicholas, becauſe then father had gained a 
ſettlement there by being taxed to the poor, and this by virtue of the ſtatute 3 & 4 W. 3. But 
per Cur. there muſt be paying as well as taxing to make a ſettlement by that ſtatute. 3 Salk. 253. 
The King v. the Pariſh of St. Nicholas in Abingdon.-— Poor's Settlements, 185. pl. 229. cites 
S C. bin. 620. 8. C. by name of the Pariſh of St. Nicholas in Abingdon's caſe. Aud per 
Holt C. J. the words of the ſtatute are tax and pay, and therefore taxation without payment is not 
luffcient.— S. P. 2 Shaw's Prakt. Jult. 54. | 


3. A man went to M. and , a houſe there of II. per annum, 6. 2 
25. e 


Wherein he lived a year and a half, and paid the rates and taxes Ke wakes 
due for the ſaid houſe; and the juſtices at the ſeſſions held, that pariſh of 
the rate for a houſe, without a rate on his perſon, was not ſuffi- S.. Peter's in 
cient to make a ſettlement ; but the court of B. R. quathed this — or 
order for this cauſe, and held him ſettled at M. 2 Salk. 478. in Eſſex. — 
The Pariſh of St. Mary le More v. Heavytree in Devon, 828 
240.80 where G. being a poor man lived at B. in a place called Roſcoe's Tenement, and, 
pal 
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paid taxes there by the name of the occupier Reſcoet, and for that reaſon he and his wife and 
children were ſent thither ; which order was confirmed upon appeal to the feſſions, and now it 
was moved to quaſh theſe orders, becauſe this man ought to be perſonally charged to pay taxes, 
otherwiſe he gains no ſettlement by paying them as occupant of a tenement, though be was like- 
wiſe charged as farmer thereof at that time; for the word farmer doth not prove him to be occu- 
pant, becauſe he may let the tenement over to another. But on the other ſide it was inſiſted that 
paying taxes b the name of Roſcoe's tenement, and naming him farmer of the ſame at that time, 
1s a ſufficient deſignation of the perſon to gain a fettlement there, and the Court being of that 
opinion theſe orders were confirmed. 8 Mod. 38. Paſch. 5 Geo. B. R. The King v. Brickhill 
Iababitants. S. P. 2 Shaw's Pract. Juſt, 58. cites Paſch. 1721. Facy's caſe, and ſeems to 
be S. C.———Shew's Pariſh Law, 234. cites S. C. Nelf. Juſt. 544- cites S. C.——— 
$. P. Dalt. Juſt. cap. 55. : 

But where A. rented a tenegent, with the appurtenances in K. for g years and upwards, at the 
yearly rent of 41. 101. and paid all parochial taxes for the ſame in bis own right, but was net rated 
iz the pariſh-books; but the name ot Richard Cotes, the tenant that rented the 2 tenement before 
A. was kept in the levy-books; quære if A. gained a ſettlement in the pariſh of K. The whole 
Court was of opinion he did not, becauſe he was not af/efſed as well as paid. Foley's Poor Laws, 
129, 139. Paſch. 4 Geo. 2. B. R. The Pariſh of Kinfare v. the Pariſh of Kingſwinford. 


2 Rs 4. Paying to the county bridge gains no ſettlement ; for there all 
_—_— the county is liable, and he pays as one of the county, and not as 
Trin. 2710. an inhabitant of the pariſh or town where he lives. Poor's Set- 


Shaw's Pa- tlements, 1. pl. 1. Trin. 1710. B. R. Anon. 


231. cites S. C. S. P. MS. Caſes. Trin. 9 Ann. B. R. in the caſe'of the Queen v. St. Michael's 
Corahill, | 


5. If a man be af#//ed to the publick taxes he is not to be ac- 
counted a perſon likely to become chargeable. MS. Caſes. 
Trin. 9 Ann. Pariſh in Derby. 
But Poor's 6. Paying the land-tax is no ſettlemen# for that is a county- 
Sewtfements tax. Se of a hundred or any other county-tax. MS. Caſes. 
of 1 Trin. 9 Ann. B. R. The Queen v. St. Michael's, Cornhill. 


in the caſe — 
of the pariſh of St. Lawrence v. St. Mary's in Reading, there is a note that paying the land- tax 
does gain a ſeulement in London. N 


7. Eyre ſaid, it has been held by a very learned judge upon . 


reference at the aſſiſes, that ding work in repairing the highways 
was a good ſettlement; for this is a charging him with the publick 
levies of the town or pariſh. MS. Cafes, Trin. 9 Ann. B. R. 

in the cafe of the Queen v. St. Michael's, Cornhill, | 
386 J 8. Adjudged, that paying to a ſcavenger's rate does not gain 2 
MS. Caſes. ſettlement, it being a ward, and not a parochial-tax ; and one ward 
Trin-9 3" in London does contain 6 or 7 pariſhes. 2 Blackerby 293. Mich. 


by — of 9 Ann. The Pariſh of Cripplegate v. St. Michael's, Cornhill. 


the Queen 
v. St, Michael's, Cornhill. S. P. Dalt. Juſt. cap. 43. S. P cited by Parker Ch. J. 10 Mod. 14 


Mich.q Ann. B. R. in the cafe of St. Mary in 1 v. St. Lawrence in Reading. S. P. Poor's 


Settlements, 4. pl. 4. Hill. 1710. B. R. The Pariſh of St. Lawrence v. St. Mary's in Reading. 
Shaw's Pariſh Law, 236, 237.citesS. C. 8 P. Juſt. Caſe Law, 240. But Poor's Settlements, 4+ 
pl. 4. favs, note, that it does in London. | 

Where the queſtion was, whether paying to a ſcavenger”'s rate was ſufficient to gain a ſettlement 
without notice ; and upon reading the ſtatute of 2 W. & M. cap. B. S. 10. which makes theſe 
ſcavenger's rates either pariſh rates, ward rates, or diviſion rates: the Court was of opinion, that 
if the rate was confirmed to a pariſh, the paying of the rate would be ſufficient to gain, a ſctilements 
Foley's Poor Laws, 126, 127, Paſch. zo Ann. in B. R. Pariſh of St. Giles v. the Pariſh of St 
Mary, Newington, in Surry. a 


Foley's 9. The pariſh of St. Giles, Cripplegate, is by conſent of tbe 
126. 8:6.” inhabitants divided ints 4 liberties, Lach of the liberties mots 
Mich, 14 h 


Settlement of the Poor. 


rate for the ſcavenger, according to the 3d and 4th of W, & M. 
upon the inhabitants of that liberty. Theſe rates are confirmed 
by 2 juſtices; @ man that is rated under one of theſe rates, is ad- 
judged at Hicks's-Hall to gain a legal ſettlement ; but it was ob- 
jected, that this way of rating was void; for the act directs that 
theſe rates ſhall be made by the churchwardens, overſeers of the 
poor, and the ſurveyor of the highways z but this rate here is 


made only by the conſtable and inhabitants. But per Parker Ch. J. 


386 


Ann. this 


was held to 


be @ contri- 


buting to the- 


public le- 
vies of the 
pariſh, it 
being a pa- 
riſu charge, 
and the pa- 
riſh have 


Powel, and Powis, this being a manner of rating by conſent of had as 


the whole pariſh, and being only divided among themſelves for the 
eaſe of collecting, it is hard that any of the ſame pariſh ſhould come 
and ſay this is a void rate, when it is acquieſced under, and the 
money rated is paid; and Parker Ch. J. ſaid they could not have 
the money back again; but Eyre doubted, becauſe it was a void 
rate. And adjudged per Cur. a good ſettlement, MS. Caſes. 
Paſch. 10 Ann. B. R. The Queen v. St. Giles's, Cripplegate, 
and St. Mary, Newington. 5 

IO. 9 Geo. 1. cap. 7. S. 6. Enacts, that n perſon ſhall be deemed 
to have a ſettlement in any city, pariſh, &c. by reaſon of his paying ta 
the ſcavenger's rate, or repairs of the highway. 

11, It was moved to quaſh an order that was ſpecially ſtated 
thus. Thomas King had a meſſuage and lands in the pariſh of . 


for which he was rated to the poor's rate 3s. a levy, and lets part 
of this to one Richard Stover, at 40s. a year; the overſeer of the 


poor, at one time, gathers 3d. at another time 6d. of this Richard 
Stover, as his proportionable part of 3s. and whether by this 
Richard Stover gained a ſettlement? Et Curia ſeemed to think 
he did not, becauſe he never was taxed ; but there was a rule to 
ſhew cauſe why the order ſhould not be quaſhed. Afterwards the 
rule was made abſolute, Richard Stover not being taxed, Foley's 
Poor Laws, 128. Mich. 13 Geo. B. R. Parithes of Seal and 
Tongham v. Worpleſdon in Surry, 


(L) By Renting. 


I, CEE Wine and his wife lived in the pariſh of Layſters; ſhe 

had @ houſe and land given her there, by her brother for 
life; after 4 or 5 years her brother put them out, and they went 
and rented a houſe in the pariſh of Kimbolton for a year. Two 
Juſtices ordered the perſon who let them the houle to diſcharge 
them of it after the end of the year, which he did; Winde and 
his wife apply to the ſeſſions, who make an order upon the over- 
ſeers to provide him a houſe, paying a yearly rent; and in default 
thereof, that they do provide for him. This was referred to 


Whitlock Judge of Aſſiſe, who held this order to be illegal, and 
that :he man might go to Layſters when he would, where he had 
means in the right of his wife. 2 Bulſt. 347, 348. at Salop 
Aſſiſes, 19 March, 7 Car. The Vill of Kimbolton v. the Vill of 
Layſters, Com, Hereford. > 


2. 11 


much bene. 


t of the 
contribu- 
tion as if it 
had been a 
good rate. 
MS. Caſcss 
. 


309] 
13, (C) 


S. C. cited 
Foley's 

Poor Laws, 
262, 263 · 
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S.P. Shaw's' 2. If one ders but hire a houſe, the law does not unfettle ſuch - 


228. cires 
©. 


S. P. MS. 3. Renting a farm is not a fettlement, if he leavet it within 
Cafes, 10 40 days. Per Holt Ch. J. 12 Mod. 20. Paſch. 4 W. & M. 
. The King v. 

S. P. cited 4. The act ſays, a perſon to gain a ſettlement muſt rent a 
bySir Peter tenement of 101. per annum; he rented too tenements of 51. per 


King. 2 
Salk. 535. annum each and per Powel, the word (tenement) is nomen 


Mich. g collectivum. Per Lord Parker, the deſign of that clauſe was, if a 


1 61 499g perſon was of ability and competency to ſtock land of 101. per 


Dunsfold v. annum, although they were 10 tenements before, yet as to this 
Ridgwick. purpeſe they are guaſi one tenement ; and ſo adjudged per Powel, in 


2 another caſe that came before him at Launceſton aſſiſes. Poor's 
pl. zo. Settlements 3. pl. 3. Mich. 1710. B. R. The Pariſh of Farn- 


Mich. 9 ham's caſe. | 

Ann. B. R. 5 : 

in caſe of THz Quzzx v. Tis InHantrtAnTs of DunsrorD Ax D Rupez wick, as held by 
Pawel and Gould J. at Launceſton aſſiſes, which was agreed now per Cur. For tenements is 
nomen collectivum; and in aſſiſe of a tenement the plaint may be of ſeveral tenements, and it is 
no matter who was the tenant's landlord ; for if he were of ability to rent ſuch eſtate, he is to be 
looked upon as a perſon not likely to bring charge to the pariſh, whether he rents :0!. by parts, 
or in one intire tenement, S. P. Shaw's Pariſh Law, 231. S. P. 2 Shaw's Pratt. Juit. 55. 


Puri Laws perſon. 2 Shaw's Pract, Juſt. 52. cites Dalt. 98. 


But renting ſeveral diſtin# tenements in ſeveral pariſhes, and both, or all of them, amount to 10). 


a year, this will not make a ſettlement, Per Cur. 10 Mod. 390. South-Sidenham v. 
Lamerton Pariſhes. 


Shaw's Pa F. If a man rents a houſe of 10l. a year, and the houſe Iies in 
riſh Law, . : „A. > . 

als ri two pariſhes, he is pariſhioner where his bed is, and where he 
31. cites * . 1 .* 

S. C. S. P. lodges: but where a man has a“ bop in one pariſh, and lodges in 
2 Shaw's another, he is a pariſhioner where he drives his trade. Poor's 


. ol 
891 Settlements 1. pl. 1. Trin. 1710. B. R. Anon. 
Trin. 1710. 8. P. MS. Caſes. Trin. 9 Ann. B. R. in caſe of the Queen v. St. Michael's, 


Cornhill. 


Shaw's Pa- 6. If a man rents a piece of land of 10/. per annum, but no houſe 
* 4 is belonging to it, it gains no ſettlement: the ſtatute ſays, coming 
25 8. C. with a deſign to ſettle, which cannot be here; for how can he be 
If a man ſaid to inhabit upon land? Poor's Settlements 5. pl. 8. Paſch. 


rents 10. 1711. B. R. The Pariſh of Sedgemore v. Dulleton. 


annum, 


It will be no ſeulement, if he does not lodge upon it. MS. Caſes. 86. Trin. 3 Geo. B. R. Anon. 
388 
2 Shaw's 7. An order was drawn up fpecially to have the opinion of the 


i _—_ Court, whether renting of a water-mill of 101. per annum, would 
c. Ibid. make a ſettlement? Et per totam Curiam clearly, a mill is a 


$8. cites tenement, and * the renting muſt gain a ſettlement within the 


9 + ſtatute. 2 Salk. 536. pl. 26, Hill. 10 Ann, B. R. Evelin 


, ” - 

228. cies Pariſh v. Rentcombe Pariſh. 
S. C. Juſt. | 
Caſe Law, 241. cites S. C. If a man rents a mil! of gol. per ann. but bas flock, this is a good ſet- 
tlement. MS. Caſes. Hill. 10 Ann. B. R. Anon. Foley's Poor Laws, 78. ſeems to be 8. C. 
ſays it was an order drawn up ſpecially to have the opinion of the Court; and e quare was, 
whether a miller renting a windmill of 13l. a year, and living and conſtantly lying M it, was ſuch 
a tenement of 101, 2 year as would gain a ſettlement? Et per tot. Cur. it was. 

So where a perſon rented a mill of 101. per annum, who aſſigned the leaſe over to the perſon 
who was tow removed during his will, as long as be paid bim bis rent, He centinucd two mm 
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224 punctually paid the rent; and the whole Court were of opinion that it was a ſettlement; quod 
nota, Poor's Settlements, 100. pl. 135- Hill. 1721. B. R. St. Mary's in Guildford v. Cranley 
in Surry. S. P. 2 Shaw's Pratt, Juſt. 57. Shaw's Pariſh Law, 233. cites S. C. 

A fingle man, though not his family, gains a ſettlement by renting a windmill of 10/1. per 
annum; for a fingle perſon may inhabit and dwell there, which a man and his family cannot. 
Poor's Settlements, 4. pl. 5. Hill. 1710. E. KR. The Pariſh of Newelm in Glouceſterſhire v. 


Rancom ia Oxfordſhire. 


8. G. D. rented an ale houſe of Sl. per annum at Lady- day laſt Foley's 


for a year, and in May following he rented a piece of land of bl. per ts ee 
annum, from Lady- day laſt paſt, but did not occupy it, or come into 1 Geo. B K. 
it till May following, it being heined up ever ſince Lady-day ; he held S. C. by 

it for two months, and then ran away, And it was held firſt, that it 38 

is not neceſſary that the meſſuage or tenement ſhould be rented of Knibley v. 
one perſon ; but be it rented of ſeveral, yet in him it is but one, Woouon- 
and the ſtatute is ſatisfied, he being of ability to be truſted with a eee 
tenement of 10]. per annum. 2dly, The running away does not- . 
alter the caſe, he being ſtill liable to pay the rent, the contract ſtill tenement 
continues; and living there but * 40 days, the contract being for ow We 8 


a year, it is good. The /tatule ſays, renting a tenement of 10l. 40 gays re- 
per annum, but does not ſay for what time; as to that it is Adence, gain 


filent. Poor's Settlements 64. pl. 86. Northdipley v. Wotten- due 
Underhedge. quod non 


fuit negatum. Per Cur. Shaw's Pariſh Law, 237. 


9. Renting one intire tenement of 1 3l. 10s. per annum lying in Pl Set- 
tlements, 


two pariſhes, viz. The houſe and land of gl. 10s. per annum, lying „e 
in A. and 4]. land per annum, lying in B. This is a ſettlement ae hes 
in A. where the honſe is. The ftatute 13 & 14 Car. 2. ſays, @ B. R. S. C. 


. : MS. Caſes, 
tenement of the value of Lol. a year ſo that the rent is not at all 5 — 


material, nor does it ſay, that all the tenement muſt be in the pariſh B. R. S. C. 


where he lives. 10 Mod. 389. Trin. 3 Geo. B. R. South- For the 


Sidenham and Lamerton Pariſhes. plain reaſon 
of the law 


is, that it is not probable that a perſon ſhould become chargeable who has ſo much credit as to 


be intruſted with the management of a farm of the value of 101, per annum. 


10. Renting a tenement of 10/. per annum for a month is a 5. P. 2 
fraudulent renting : but if a perſon rents a tenement of 10l. per g Juſt 
annum, and continues 40 days, he gains a ſettlement within the 37. S. P. 


meaning of 13 & 14 Car. 2. This was delivered by Parker Ch. J. get Pa- 


for law, quod non fuit negatum; and ſays it was the caſe of | 8 p. 
CAMBERWELL., Poor's Settlements, 100. pl. 135. Hill. 1721. Per Parker; 
B. R. in caſe of St. Mary's in Guildford v. Cranley in Surry. for altho' 


he pay a 
rent proportionable to the year, yet he is not thought of ability, or ſufficient to be truſted ith it 
ior a whole year. Poor's Settlements, 64. pl. 86, Northdipſſey v. Wooten- Underbedge. 


| | CRIT. 
11. A certificate perjon rented 141. a year, but it lay in two - 2 


pariſhes, Per Cur. it gains a ſettlement in the pariſh where he gar, 
reſides. Poor's Settlements, 110. pl. 148. Mich. 1722. B. R. Sc. 


Pariſh of St. John in Hartford v. Ampwell. | — Pa- 


233. cites 8. C. The Court held, that the ſame reaſon holds as in the caſe of Sou rn-LAMuERRTOx, 
. Iran 3 Geo, where a gn rented a tenement of 10]. per ann, in two different pariſhes, and 
that the law never deſigued to put a certificate perſon in a worſe condition than another. Poor's 
Slements, 106, pl, 143+ Trin. 1722. B. R. S. C. 
12. Renting 
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12. Renting 101. per annum, being but a lager, is a ſettlement, 
MS. Caſes. The Queen v. the Inhabitants of Dumbleton. 
13. 9 Geo. I. cap. 28. M ſhelterer in the Mint, or their 
Families, Gall be adjudged ta have gained any legal ſettlement in the 
pariſh of St. George, by having rented any houſes or lands of 1ol. per 
annum, or upwards, unleſs ſuch ſhelterer hath been rated and paid 
85 the 3 of the poor of the ſaid pariſh, or hath ſerved parochial 
Mees tbere. | 
S. F. Juſt. 14. If a man, having a wife and children, takes a houſe in the 
=_ «px pariſh of B. for a year, and in that year is wrongfully turned out 
Dale, Juli. of poſſeſſion ; whereupon he takes a houſe in another pariſh, and is 
cap: 73» there turned out, and then gets into @ barn in another pariſh, and 
= 1 there his wife is delivered of another child, in this caſe they are all 
230, do be ſent to the pariſh of B. out of which they were firſt illegally 


forced. 2 Shaw's Pract. Juſt. 54. 


(M) By Service or Hiring. 


1. N inhabitant of B. hired a maid ſervant for a year, and 
| covenanted to give her 40s. for her wages, and enter- 
tained her in his ſervice ; the maid fell ſick, and her maſter turned 
her out of doors without giving her any thing, and ſhe in travelling 
from B. to H. where her friends lived, and where ſhe was born, 
 2oas forced to beg for relief, whereupon ſhe was ſent as a vagrant 10 
H. where ſhe was born. H. ſent her back to B. where the was 
entertained as a covenant- ſervant; whereupon they of B. pro- 
cured an order of ſeſſions to ſettle her at H. which was removed 
by certiorari into B. R. And the queſtion there was, whether 
this was a * order or not for ſettling her at H. according to 
the ſtatute? Or whether ſhe ought to be ſettled at B. where ſhe 
was entertained as a covenant-ſervant, and turned out of ſervice, 
and forced to beg by that means. Roll. Ch. J. ſaid, here ſeems 
to be a fraudulency in the maſter to make the ſervant a vagrant, 
that ſo he may be rid of her; but if one beg meat and drink for 
neceſſity in paſſing between one town and another, this is not 
begging to make one a beggar within the ſtatute. And therefore 
the Court ordered that the party ſhould be ſettled at B. where ſhe 
was entertained as a covenant-ſervant, and not at H. where ſhe 
was born, if cauſe were not ſhewn to the contrary. Sty. 168. 
_ 1649. B. R. The Pariſh of Hardingham v. the Pariſh of 
riſley. | 

Shaw's Pa- 2. If one be retained in ſervice only, the law does not unſettle 
rib Law, ſuch perſon. 2 Shaw's Pract. Juſt. 52. cites Dalt. 98. 
1 3. 380 4. & A. cap. 11. S. 7. Enacts, that if any un- 
married perſon not having child or children ſhall be lawfully hired 
into any pariſh or town, for one yeor, ſuch ſervice ſhall be adjudged 
ar deemed a goad ſettlement, though na ſuch notice in writing be de- 

trvered and publiſhed as therein before required. 


4. One being placed with a barber, to be inſtructed to we 


and make a bob-wig, for a twelvemonth, and to be found in 2Salk. 479- 
clothes by the barber, and the barber to have what be carned; if __— 
this would gain him a ſettlement within the ſtatute of W. & M. Cheſter- 
was the queſtion. Per Cur, without any difficulty it will gain field, S. C. 
him a ſettlement, It was objected that he 7s nat an apprentice by 2 _— 
indenture, as he ought by the laſt ſtatute ; and he is not a ſervant, between 


but rather his maſter is a ſervant to him, for he gave him 6/. for tbe maſter 


his inſtruction; non allocatur. But ruled that he had gained a — pe 
ſettlement, Skin. 671. Mich. 8 W. 3. B. R. The King v. barber, to 


the Town of Cheſterfield. which the 


3 f 13 was 
no party. And adjudged, that this did not make a ſettlement at Cheſterfield; becauſe it was no 


ſervice, and that the pauper was thereby no more than a boarder there for his education, which is 


no ſervice to make a ſettlement. Trin. 9 W. 3. B. R. Comb. 445. Trin. 9 W. 3. Jerriſon's 
caſe, S. C. And per Cur. it makes no ſettlement; for he was here only for his education, and 
was not under any obligation to ſerve the barber. 3 Mod. 328. Hill. 8 W. 3. The Kixe v. 
CHssSTERFIELD, &c. S. C. ſays, that in Eaſter term following, the Court held it no good ſettle- 
meat there. 12 Mod. 132. The King and Jerriſon and Cheſterfield, &c. S. C. accordingly. 
Carth. 400. CHESTERFIELD V. WALTon HamLEr, S. C. accordingly. For here was no re- 
ciprocal contract between the boy and the barber, and he was not obliged to ſtay in the barber's 
ſervice, and was in nature of a icholar, and not of a ſervant. Dalt. Juſt. cap. 73. cites S. C. 
Shaw's Pariſh Law, 234. cites S. C. Nell. juſt. 545. cites S. C. 


5. 8 & 9 V. 3. cap. 30. 5. 4. Recites, that whereas ſome A queſtion 


doubts have ariſen touching the ſettlement of unmarried perſons, not — 


having child or children, lawfully hired in any pariſh or town for aa, whe- 
one year. Be it therefore enacted, and declared, that no ſuch perſon ther it ex. 
fo hired as aforeſaid, hall be adjudged or deemed to have a good — l 


to caſes that 


ſettlement in any ſuch pariſh or townſhip, unleſs ſuch perſon ſhall might hap- 


continue and abide in the ſame ſervice during the ſpace of one peu 8 

Ie 5 or 
whale year. | to ſuch alſo 
as had happened? And per Cur. to ſuch only as may happen after the act. It can bave no re- 
treſpect, but declares s law for the future, notwithilanding the words declared and enacted; ad- 
Judged on a ſpecial order. 2 Salk, 525. Trin 11 W. 3. B. R. Pariſh of Beckenham v. Cam- 


berwell. 12 Mod. 234. Mich. 10 W. 3. B. R. S C. by name of the King v. Camberwell. 


Poor's Settlements, 180. pl. 22. cites S. C. Nelſ. Juſt. 545. cites S. C. 

The Court was 881 to quaſh an order of quarter-iciſions, wherein the caſe was ſpecially 
ſtated, and was only this, (viz.) after the g & 4 W. & M. cap. 11. and before the 8 & g W. 3. 
cap. 30. A man was Hired for a year, and ſerved gnly half a year, which the juſtices had adjudged 
a good ſettlement, and the Court was of the ſame opinion without argument; for they held, that 
the words enacted, and ſhall continue, &c. in the 8 & g W. g. cap. go. ſhew that that clauſe is not 
to be extended to precedent hirings. And Eyie mentioned a cale between the inhabitants of 
Backnam and CAMBERWELL. Trin. 11 W. g. wherein it had been ſo adjudged. And Pratt 
Ch. J. faid, that to make the ſaid clauſe to have retroſpect would introduce great inconveniencies. 
MS. Caſes. Mich. 5 Geo. B. R. The Inhabitants of Barnwood v. the Inhabitants of Bodington. 


6. Jerriſon lived with Sir Paul Jenkinſon as his fortboy for 
three years, without any certain retainer or wages. Per Holt 
Ch. J. the ſervice to Sir Paul Jenkinſon for one year, as his foot- 
boy, ſeems to be a good ſettlement, though he had no wages; and 
though not hired for any certain time, but at will and pleaſure, 
Comb. 445. Trin. 9 W. 3. in B. R. Jerriſon's caſe. | 
7. Bridget Baily, before the 25th of March 1695. was a ſettle g Salk. sr. 
inhabitant in the pariſh of Overton in Hampſhire; and then _ __ 
about the 25th of March, ſhe contracted with John Orpwood of — 3 Ao 
Steventon for 20s. to ſerve him from the ſaid 25th of March to tlements, 
Michaelmas following, which ſhe accordingly did ; and then ſhe 288.8880 
made a new contract with him, to ſerve him for a longer time, by jug. Caſe 
virtue Law, 242. 
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545. cites S. C. Juſt. Caſe Law, 241. cites S. C.——Shaw's P-riſh Law, 231. cites S. C. 
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dies Black. virtue of which ſhe ſerved him for a longer time, from Michaelmas 


2 _ till April following; and it was held, that though there was not an 
Stevenſon entire contract for a twelvemonth, yei there being a ſervice _= a 
* 3. 


— * <9, twelvemonth, it gained her a ſettlement according to the gth 
— cap. 30. 12 Mod. 224. Mich. 10 W. 3. Bridget Baily's caſe. 
S. C. S. C. cited MS. Cafes as adjudged Hill. 10 W. 3. by name of the Kg. the Pariſh of 
Overton and Staverton. And Eyre J. as to this cafe ſaid, that it was upon the point of ſervice for 
a year. And a queſtion upon a fact before the 8 89 I. 3. And a ſervice before this att for 
40 days was ſufficient; for per Cur. this act was made ts ouſt the ſervice for 40 days only, and does 
not alter any thing as to the biring. S. C. cited 10 Mod. 392. rin. 3 Geo. 1. B. R. in caſe of 
the pariſh of Nox TON V.. . . 2s the caſe of OVEATON v. STEE?PLETON. Aud ſays, that 
though it was reſolved, that this was a ſettlement, notwithſtanding the ſervice was not ſubſequent 
to the hiring; yet ſtill it wes held neceſlary, that there ſhould be a ſervice for 2 year, and hiring 
for 2 year. S. C. cited by Parker Ch. J. 10 Mod. 287, Hill. 1 Geo. B. R. in caſe of the 
[ I Pariſh of Brightwell v. the Pariſh of Henley. S. C. cited and allowed MS. Caſes. 
39 Hill. 4 Geo. B, R. in caſe of the Inhabitants of Ivinghoe v. the Inhabitanis of 

Soalbury. 

So where a woman was a covenant ſervant firſt fer half a year, which time ſbe ſerved, and then 

for ancther year, and ſerved balf of tbat. The queſtion was, whether this was a lcrvice for a year 

within the new ſtatute? And Rokeby, Turton and Gould J. (abſente Holt Ch. J.) held that it 
was; becauſe the ſtatute deſigned only that the party ſhould ſerve qa year. Ld. Raym. Rep. 426, 
Hill. 20 W. 3. Inhabitants of South Moulton in Suffolk. S. P. For here is a hiring for a year, 
and {ervice for a year, though not under that hiring. Anda perſon of that ſtrength, as to be hired 
for a y eat, is not eſtcemed by the act a perſon likely to become chargeable, but able to maintain 
himſcit by his bodily labour. 10 Mod. 390. Trin. 3 Geo. B. R. in caſe of South-Sidenham v. 
Lamerton. 

But where one was hired as a ſervant to live at Ridgwick for half a year, and after that was 
Eirtd again ts live there another half year with the ſame perſon, and thereupon ſerved a year in one 
continued entire ſet vice, but by teveral hirings, per Curiam, it ought to be one entire contract, and 
ene entire ſervice; the one is required by the ſtatute as well as the other; for if a ſervice under 
ſeveral contracts ſhall gain a ſettlement, then one who ſerves by the month, by the week, or by the 
day, may if he continues a ycar gain a ſeitlement. 2 Salk. 535. Mich. 9 Ann. B. R. The Pariſh 
of Dunsfold v. Ridgewick. There muſt be one entire contract, and the ſervice muſt be for an 
entire year with the “ ſame perſon as the contract was made with. MS. Caſes, Mich. 9 Ann. 
B. R. S. C. by name of the Queen v. the Inhabitants of Dunsford and Rudgwick. Nell. Jutt. 


Biack. 296. S. C. S. P. Poor's Settlements 2. pl. 2. Mich. 1610. B. R. The Pariſh of 
Rudwick v. Chedingford, where Ld. Parker and Curia held, that the original contract muſt be for 
a year, 2 Shaw's Prat. Jult. 35. cites S. C. S. P. Dalt Juli. cap. 73. 

® But ſee Infra, pl. 20 & 31. | | 

So where J. S. the 297 of February 1710. came from Shipley to Eaſthead in Horſham, and 
bargained with him to ſerve him til! May tide for 13. per week, and at May-tide he bargained to 
ferve him till Lady Day F N 267. wages, and at Lady-Day agreed to ſerve him till May- tide 
next at gs per week, and at May tide be agreed to ſerve him til! Lady Day next for 26s. and then 
nll May-tide next at 35. and then he ſtaid a fortnight at 18. a week; and Ren was, whether 
this J. S. gained a ſettlement by his hiring and ſervice? The Court of Seſſions held he did, but 
the Court of B. R. were of opinion that he did not; for they ſaid, the hiring and ſervice muit be 
for a year; and the order of ſeſſions was quaſned. Foley's Poor Laws, 134, 135. Mich. 12 Anu. 
B. R. Horſham Inhabitants v. Shipley Inhabitants, | 

Fo if a ſervant is bired from week to week through the whole year, and then is hired for a years 
but ſerves only a week; this is no ſettlement, for want of continuance 40 days in the ſervice after the 
ſecand hiring. 10 Mod. Hill. 1 Geo. B. K. in caſe of Brightwell and Henley Pariſhes. 

But where a ſervant three weeks after Michaelmas was hired till Michaelmas foll;wing, and at 
Michaelmas be was hired for a year, untii next Michaelmas, but did not ſerve out the year; but 
bis ſervice in both years was above a year. The queſtion was, whether this was a ſettlement ; for 
though here was a hiring for a year, yet it was not a year's ſervice ſubſequent to that hiring, Per 
Parker Ch. J. the reſt concurring, it is a fettlement ; for bere ir a biring for a year, and a ſervice 
fer a year, though not under that hiring, which was reſolved not to be neceſſary in the caſe of 


. OvzzTon v. STEFPLETON. 10 Mod. 287, Hill. 1 Geo. B. K. The Pariſh of Brightwell ve 


the Pariſh of Healey. Foley's Poor Laws, 143. S. C. by name of Britewell Pariſh v. the Pariſh 


of Welt Hally. f : 
So where T. about 14 years ſidce was hired for a year to W. at Aynhoe, and ſerved him the 


fame year, and received his year's wages, and afterwards, at Mich. 1725. wert to P. at Biſſiter in 


the county of Oxon 72 be hired, who lold bim he could not hire him then, becauſe he expefed a man 
in three weeks, but Z the ſaid T. would ſupply the place of ſuch man till he came, then the ſaid P. 
would pay bim for bis time, whereupon the aid T. entered into the ſervice of the ſaid P. and lived 
aber till Chriftmas following, and then was hired to him, and ſerved him at Billiter citl Michae/mas 


then 
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Hen following, and then at Michaelmas 1726. he was hired at Biſſiter aforeſaid, to bis ſaid maſter 
P. fer a year, and ftaid in ſuch ſervice till Midſummer following, and no longer. It was argued 
that the laid T. was ſettled at Biſſiter, becauſe, though the ſtatute requires a hiring for a year, and 
a ſervice for a year, it does not require that the hiring and ſervice ſhould be under one and the 
ſame contract, and the caſe of BA WILL AND WESTHANNING Was cited, and relied upon as 
the very caſe in point, where it was refolved and ſettled. Hill. 1 Geo. 1. B. R. when the Earl of 
| Macclesfield was Ch. J. And the Court upon the authority of that caſe held, that theſe hirings 
and ſervice did make a ſettlement; for he was hired for a year, and ſerved a year. And there- 
upon an order of juſtices, and another of the quarter-leſhons was quaſhed. Ld. Raym. Rep. 1512, 
Mich. 1 Geo. 2. B. R. The King v. the Inhabitants of Aynhoe. Foley's Poor Laws, 144. 
S. C. accordingly. But Raymond Ch. ]. and Page J- declared, they thought that the parliament 
meant that the hiring ſhould be for a year, and the ſervice for the {ame year ; and had it been a 


caſe prime impreſſionis, they ſhould have adjudged it ſo. 


' 8, A fingle man is hired for a year, and about a month before In ſuch a 
. 4 . . - caſe, Holt 
his year is up, he marries, and ſerves up his year, and the queſtion © 28 


was, whether this hiring and ſervice ſhall acquire a ſettlement bed, that 


within the late act of parliament? { but no reſolution. ] Freem, the word 
| (unmarried) 


Rep. 518. pl. 693. Mich, 1702. Anon. : went only 
to the hiring; but Powel contra, that it went to the whole ſervice by reaſon of the word (luch.) 
2 Salk. 329. Palch. 2 Ann. B. A. The Pariſh of Farrindon v. Walcot,-— Nelſ. Juſt. 545. 
cites S. C.——2 Shaw's Pratt. Juſt. 53. cites S. C. 2 Balk. 527. Paſch. 1 Ann, B. R. 
S. C. by name of the pariſh of FAR RINCDORS V. Witty, where Powel J. inclined [ 2 ] 
that the words {ſuch ſervice } goes to all, not only to the ſtay, but to the ſtate of the 39 
party. But Holt J. contra. thet (ſuch) is only (ſuch ſervice) and the marriage does not hinder 
the ſervice, the conira@t continucs; and ſuppoſe the woman he marries he of the ſame pariſh, ſhall 
not that gain a ſettlement ? Juſt Caſe Law, 242. cites S. C. Dalt. Juſt. cap. 7g. cites S. C. 
Shaw's Pariſh Law, 229. cites S. C. Poor's Settlements, 181. &c. pl. 226, 227. cites S. C. 

In ſuch a caſe Powis held, that the words (ſuch perſon) in the act intends only an unmarried 
perſon, at the time of the hiring. And per Powel, a ſervant is not reſtrained from marrying. 
And per Cur. it gains a ſettlement. Poor's Settlements, 45. pl. 6g. Paſch. 1712. B. R. The 
Pariſh of Ordenham v. Henden in Middleſex. —— 2 Shaw's Pratt. Juſt. 56. cites S. C. 
Shaw's Pariſh Law, 232. cites S. C. S. P. For the ſtatute does not ſay he ſhall continue 
ſo all the year; but ſays, unmarried at the time of the hiring. Poor's Settlements, 54. pl. 77. 
St. Saviour's v. St. Lionell, Backchurch.——2 Shaw's Pratt. Juſt. 56. cites S. C. Foley's 
Poor Laws, 147, 148. Mich. 1 Geo. B. R. S. C. by name of ST. Saviour's v. Sr. Dioxis 
Backciuncny. And ſays, that ſo it was reſolved. Hill, 11 Ann. between Hendon in Middlſex, 
and Aldenham in Hertfordſhire. S. P. And the Court held, that the hiring for a year, and ſervice 
for that whole year, though the ſervant married before his year was out, gained him and his wife 
a ſeulement in the pariſh where he ſerved. Foley's Poor Laws, 148, 149. between the Pariſh of 
Clent in Com'. Stafford, and the Pariſh of Elmley Lovet in Com', Wigorn. 


9. Another queſtion was, whether a curate, that is hired for a 
year, ſhall thereby acquire a ſettlement as a hired ſervant? The 
juſtices of Buckinghamſhire differing in their opinion, it was re- 
ferred to the Ch. J. for his opinion in his chamber. Freem, 


Rep. 518. pl. 693. Anon. 
10. If a man hires a ſervant, and bargains with him that he 2 Shaw's 


. . . vD 
A Pratt. Juſt. 
Hall come within a day of Michaelmas, and then ſays, he agrees not pn, ou 


for a year, yet this contract ſhall be taken for a year; for it is an Mis, Cafes. 
apparent fraud to evade the ſtatute. Poor's Settlements 2. pl. 2. Mich. g 


Mich. 1710. B. R. Per Ld. Parker in the caſe of the Pariſh of 3 93 


Rudwick v. Chedingford. name of the 

; Queen v. 
she Inhabitants of Dunsford and Rudgwick. Shaw's Pariſh Law, 231. cites S. C. It was ad- 
Judged that a hiring 10 days after Michaelmas as from that Michaelmas till the following is no 
good ſettlement ; for the hiring muſt be for a year, and the ſervice for a year. Dalt. Juſt. cap. 73. 
8. P. cited by Eyre J. MS. Caſes, pl. 41. Mich. 9 Ann. B. R. in caſe of the Queen v. the Iu- 
habitants of Dunsford and Rudgewick. 

So where a poor man was hired on a Saturday, Michaelmas being the Thurſlay Lefore, to ſerve 
bim frem the faid Thurſday to Michaelmas fellowing. The queſtion was, if this gained a ſettle- 
ment? Pratt Ch. J. held, it did not; for how can one be ſaid to ſerve a man from a day that 
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is paſt? there muſt be a hiring firſt, and a ſervice purſuing that hiring ; and Powis and Forteſcue ]. 
zecordant. And afterwards, in the ſame term, the order was quaſhed, and that it gained no ſettle- 
ment. Poor's Settlements, 88. pl. 120. Hill. 1718. Anon. S. P. Shaw's Pariſh Law, 237. 

So where A. was Hired the gd of October to ſerve till Michaelmas following, and at Michae/mas, 
the maſter ſays, ay a day or two and I will pay on. The juſtices at ſeſſions, adjudged him ſettled 
according to the hiring. The order being recited ſpecially, and brought up to the King's Bench, it 
was moved to quaſh it; for that the juſtices have erred in point of judgment, they having adjudged 
that a man may gain a ſettlement, although he does not ſerve a year. The ſtatute ſays expreſsly, 
there muſt be a hiring and ſervice, which is not in this cafe, and no fraud appears upon the face 
of the order which ought to appear, or elle the Court cannot adjudge it to be ſo, Mr. Reeve 
comra. At this rate there would be no ſuch thing as a ſettlement, every perſon would hire a fer- 
vant two or three days after quarter-day purely to evade the ſtatute. Per Cur. the juftices can- 
firming the order imports a fraud; and adjudged accordingly. Poor's Settlements, 56. pl. 80. 
Mich. 2714. B. R. Pepper Harrow v. Fiencham. 10 Mod. 29g. Paſch. z Geo. B. R. S. C. 
by name of FEN AN v. Paryers Harkxow. Adjornatur. But the Reporter ſays, that after- 
wards (ut audtvit} it was held no ſettlement. Foley's Poor Laws, 135, 136. Paſch. 1 Geo. B. R. 

$. C. ſays, that upon conſideration the Court were all of opinion, that this hiring was not ſuffi- 

cient to gain © ſettlement ; for it is not a hiring for a year within the act of g& 4 W. & M Ard 

if we ance go out of the act where muſt we ſtop? And the order of ſeſſions was quaſhed. S. C. 

cited 10 Mod. 392. Trin. 3 Geo. B. R. in the caſe of the Pariſh of Hoxton v...... 

Aud lays, that it was held to be no feulement. es DE 
CY 8 

TI. Before the late act, the ſervice of a ſervant by 40 days was a 


ſettlement. MS. Cafes. Trin. 9 Ann. B. R. Pariſh 
*[ 393] in Derby. 
2 Shaw's 12. A poor man having a daughter, who was married, and had 
4 —_—_ gained @ ſettlement elſewhere, hired himſelf for a year, and ſerved 
Sass Pa- the year, and per Cur, be is a fingle perſon, within the meaning of 
um Law, the act, though not expreſsly within the letter of the act. The 
231- Hill meaning of the ſtatute was, that he might not bring any conſe- 


— 5 quential damage to the pariſh, which he cannot poſſibly do here; 


Poor Laws, and held the man, notwithſtanding “ he had a child, gained a ſettle- 


ze ment, by virtue of the ſervice. Poor's Settlements, 5. pl. 7. 


Ana. B. R. Paſch. 1711. B. R. The Pariſh of Antony v. Cardigan. 

Anon. ſeems . 

to be S. C. S. C. And though it was objected. that this act of 3 & 4 W. & M. was an explan?- 
tory act of 2 Jac. and ſo ought to be taken ſtrifily according to — odd yet it was held, that 
theſe acts being for the ſeule ment of the poor, the judges ought to have regard to the meaning of 
the law-makers. The ſcope of the act was to prevent a charge to the pariſh, and if a man were in 


ſuch a ftate, as that he would not draw any charge after him, he was within the meaning of the act. 


though the letter of the act was to the contrary. His daughter being provided for, and ſettled, be 
is a perſon unmarried, not having a child as to this purpoſe, The child is ſecured from the father, 
and it is as if ſhe were dead. Where the party's ſettlement will not draw afier bim the ſettlemen? 
of bis children, be may gain a ſettlement without notice. MS. Caſes, Tiin. 20 Ann. B. R. The 
Queen v. St. Anthony and Cardinnam in Cornwall, S. C. 


13. 12 Anne, cap. 18. S. 2. Perſons coming with certificates 
into pariſhes, and hiring ſervants, ſuch ſervants ſhall not gain any 
ſeitlement by ſuch hiring. | 

” 14. S. B. ſpinſter lived a hired ſervant at Cheſham 4 whole 
Poor Laws, year, and after went and lived with her father, a cottager (in 
—— Meſſington ] and was hired for à year, and her father was to git 
Am 8 C. her 10s. 4 year, and make what vailt and profits ſbe could; the 
by name of juſtices at the ſeſſions held, ſhe was ſettled at Cheſham, and that 
= pariſh her hiring with her father was a fraudulent hiring, and not within 
— 4 the meaning of the act of parliament. But the Court Held, that 
laces ſhe was ſettled in Meflington, and that ber father might well 4 e 

& 2355, 


ig) 


* 1 * " 2 AT ole we 9 £ ran 6 1 42 


Ne 
Is 2 


lived / 
had nc 


© a Ron bb eZ ES VVA 
!!!! 3 = 


F 
DE EE EY 


Settlement ok the Poor. 393 


78 I . . . « h 
her, Poor's Settlements, 34. pl. 54. Trin. 1714. B. R q I 


Cheſham Pariſh v. Great Meſſington in Bucks. 3 


no ground of fraud; for it was to live with her father, who might be grown old. 


15. A ſervant was hired at A. for a year, his maſter lived there 8. P. 2 


half a year, and then lived at B. another half year. It was held, Prad. Joſt. 


that the ſervant was ſettled in the laſt place; for the identity of 35. Shaw's 
the ſervice is the ſame; and the ſtatute does not tie it down to Pariſh Law, 


one place. If the maſter had removed to ſeveral places, the Jaſt 05 


place where he lived 40 days gains him a ſettlement, agreeable to ſervant 
the ſtatute of King Charles. Poor's Settlements, 16. pl. 23. _ was 
Trin. 12 Ann. B. R. The Pariſh of Aſhton v. Silverſton in Wo ns * 


Northamptonſhire. ſubſtantial 
farmer in 

the pariſh of Aton, where ſhe ſerved half a year, then her maſter, and ſhe with him, removed to 
the pariſh of Patſhall, where her maſter too another farm; the ſervant continued with him in the 
pariſh of Pat/hall fer the ether half year, and now is likely to become chargeable; and the juſtices 
of peace ſend her from Patſhall to Aſhton; Aſhton appeals to the ſeſſions, and they make an order 
to {end her to Silverton, which was the place of her ſettlement before; ſo that now the queſtion is, 
whether ſhe gained any ſettlement in any of theſe places? If ſhe did, in which of theſe places? 
It was much inſiſted on, that the ſervice for the year ought to be in the ſame place. Ch. J. Parker 
faid, lure, this is no new caſe; before the ſtatute of 13 & 14 Car. 2. cup. 12. 9 perſon was re- 
moveable; then comes that flatute, and ſays, it muſt be before 40 days expire; for ii they live there 
40 days, according to that act of parliament, they gained a ſeitlement; then comes the ſtatute of 
3T4W.& M. cap. 11. and /ays, ſuch 40 days muſt be reckoned from a notice in writing, which 
notice in writing muſt be publiſhed in the church; now that extended only to ſuch as were re- 
moveable ; but a ſervant as came in with his maſter, was not removeable; then that act goes on, 
and makes a further proviſion, as if any perſon being unmarried, &c. [See pl. 3.] Now as it 
ſtood upon this act, there was a quære, what was the meaning of ſuch ſervice? Whether ſuch 
ſervice ſhould relate to the contract, which was for a year, or to the 40 days? Then came the 
ſtatute of 8 & g . g. cap. yo. S. 4. which enacts, that no per ſon fo tured ſhall be adjudged to 
have a ſettlement, unleſs he continues in the ſervice a whole year, Now by this clauſe it plainly 
appears, that the ſervice was to relate to the contract, and to prevent perſons running away from 


their ſervice ; but it caanot relate to the 40 days; for that fands upon the ftatute of 13 & 14 Car. 2. 


So that if a perſon is hired to the maſter in one pariſh, and he goes with his maſter, and there con- 
tinues for 40 days in his ſervice, and ſerves his maſter for one whole year, the pariſh he continues 
laſt in for 40 days, before the end of his year, is the place of his ſettlement ; but if he runs away 
from his maſter, during the ſpace of that year, he gains no ſettlement at all; and the reaſon why the 
49 days gains a ſettlement is, becauſe he comes there with his maſter; and you cannot remoue him or 
her from his or her maſter ; and therefore being once ſettled ſo as he or the cannot be removed, 
that is accounted a ſettlement : and there was a caſe to this purpoſe, adjudged between the pariſhes 
of EUGEWAYE AND HAR ROW; there the caſe wes, a copy holder had 238. a year of his own for 
lite, where he lived; he had ſeveral childicn, and dies; his wife was admitted for life, and dies 

394. 1 the children were like to be chargeable; and whether they could remove them or not 

was the queſtion; and it was held they could not; becauſe they being once ſettled, 
could not be removed; beſides, we all pretty well know the hiſtory of the act of 8 & g W. and 
that it was made to end the diſpute; for this Count, always before this act, looked upon ſuch 
ſervice to be 40 days ſervice; and now by this laſt clauſe, it is for a year. Beſides, here is 
what the act requires, which is a hiring and ſervice for a year; and it would be the hardeſt caſe 
in the world for ſervants who come with their maſters to town, and live half a year in town, and 
half a year in the country, and they by this rule would gain no ſettlement : ſo that the whole 
Court were all of opinion, that the orders ſhould be quaſhed, and that Patſhall was the place of 
her laſt legal ſettlement. Foley's Poor Laws, 188, 189, 190, 191, 192, 193. Trin. 12 Ann. B. R. 
between the Pariſhes of Silverton and Aſhton in Com'. Devon. 

There was an order made by 2 juſtices of the peace to remove one Langley, his wife and 
daughter, from Biſhop's Hatfield to St. Peter's in St. Alban's. Upon an appeal the matter was 
Rated ſpecially, viz. That this Langley was a Hunfſman to one Mr. Arnold, and that Mr, Arnold 
lived ſometimes at Weſtminſter, and ſometimes at his houſe in Northamptonſ>ire, but that Mr. Arnold 
had no ſettlement in St. Peter's in St. Alban's ; but that this Langley ſerved the laft 40 days of his 
yerr in the pariſh of St. Peter in St. Alban's, with his maſter Mr. Arnold, which the juſtices at 
leſſions thought gained no ſettlement for Langley there; and quaſhed the order of 2 juſtices : but 
this Court, upon the order's being removed by certiorari, quaſhed the order of ſeſſions, and held 
Langley's ſettlement is in St. Peter's in St. Alban's, by ſerving his maſter Mr. Arnold the laſt 40 

Vor. XIX. | Gg h days 
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days of his year there, though bis maſter Arnold had uo ſettlement there, Foley's Poor Laws, 197 
198. Hill. 1 Geo. 2. in B. R. between the Pariſhes of Biſhop's Hatfield and St. Peter in 


St. Alban's Hertfordihire, 


"TIER 


16. A poor man hired himſelf to a warrener, and lived all the 


year [except] 8 weeks, during which time he lay at a lodge. And f 
it was held per Cur. iſt, That that was no interruption of the 0 
ſervice. 2dly, The ſtatute only intended an identity of ſervice : 
quoad the maſter, and not quoad the place; and therefore where- 1 
ever he lived the laſt 40 days, it is a ſettlement within the 14 c 
Car. 2. Poor's Settlements, 55. pl. 79. Mich. 1714. El- a 
deſton Pariſh's caſe. j 

17. A ſervant hired, and ſerving a maſter in a place where the ic 


— 


maſter bas no ſettlement, will be good; for the ſervice is perſonal, 
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| and wherever it is performed, that will be ſufficient to gain a ſet- 1 
5 tlement. MS. Caſes. The Queen v. Filleigh and Chittle- M 
: hampton in Devon. | v. 
. 10 Mad. 18. J. P. lived as a hired ſervant at Spawling for a year, and m 
Os after was hired at Burnham by covenant for a year, and li there ne 
4 S. C. by all but 3 weeks, when he voluntarily parted from bis maſter, wha co 
A deducted 3 ſhillings of his wages. The juſtices adjudged him no 
4 Pur er ſettled at Burnham. The order being returned into B. K. it tha 
i Bos xn Was objected that the juſtices erred, in adjudging him ſettled at nat 
pariſh, fas Burnham, having not ſerved a year. To which it was anſwerech the 
— that it is ſaid he was a covenant-ſervant, which ex vi termin ma 
order, and does import by deed, and then his going away cannot diſcharge It 
held that an the covenant. Per Cur. here is no manner of fraud exprelied, the 
ar yg or appearing by a neceſſary implication ; it is not within the and 
year was words or meaning of the ack. Can a man compel his ſervant to and 
neceſſary. gain a ſettlement nolens volens; for whoſe advantage is it, the pare 
ſervant's or the maſter's? As to the covenant, that it was by he « 
deed, and ſo the ſervice continued, perhaps he might bring cove- hirir 
nant, and as to that point the ſervice continued, but not quoad the foun 
ſettlement, where the ſtatute ſays he muſt ſerve for a year, which And 
is not in this caſe. Poor's Settlements, 61. pl. 84. Spawling hires 
v. Burnham. ſettle 
Poor's Sct- 19. Two juſtices of peace made an order of removal of one And 
er John Evans and Anne his wife, from the pariſh of Ranton to the of th 
8. C. — pariſh of Haughton ; upon appeal to the ſeſſions they were of  abſen; 
name of the opinion, that the order of 2 juſtices ought to be confirmed, 8 long 
| che nh found the matter ſpecially, which was as follows, that the {a theſe | 
Honghton John Evans, abovt 5 years ago, was hired with Ralph 3 — | 
in Staflord- of Haughton aforeſaid, from Aſp Wedneſday till Chriſtmas, di mh 
— Joya ſerved him that time; then he went away from him, and ſtayed _ 
10 Mod. With his father in Ranton aforeſaid for about a week ; then he om. 
292. 8. C. turned to the ſaid Ralph Thrub/haw, and was again hired wil 
mat nog * him for 11 months, and ſerved him the ſaid 11 months, and r 
which T departed from the ſaid Ralph Thrubſhaw, and to- his clothes gil hy 
3 this him, and was abſent one week ; then he returned to the ſaid my 20, 
Laid, that Thrubſhaw, and was * hired with him for 11 months, and accord: lvingog 


" *[ 395] ingly ſerved bim, and then left that ſervice, and went to his 235 oh 
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in Ranton, and ſtayed about one week; then the ſaid 4 
ſerved one John Sutton of the ſaid pariſh of Haughton for about Seo. B. R. 


36S : ” and long d 
cordingly ſerve within a fortnight or 3 weeks of the laſt It rh 
months, where, by Sccement of the ſaid John Sutton, 
ſettlement in the ſaid pariſh of Haughton, he left 
5 : months, 
clothes, went into the pariſh of Gnoſall, and there continued and ſer- 
about a week; then the ſaid John E id vi 
John Sutton, and continued with him 
ſervice for the 11 months; 


John Evans hired himſelf again to the faid 
11 months, and ſerved him from that time 
Michaelmas following, and then came away 


was, whether theſe ſeveral airings were ſutficient to gain a ſettle. 11. 8. 7. and 
ment in the pariſh of Haughton ? It was inliſted, that here was 3&9 W. z. 


; £4 G s cap. 30. S. 4. 
neither a hiring or a ſervice for a year, cited ſeveral Caſes, and : 


” 7 require a 
concluded, that John Evans, by theſe hirings and ſervices, could hiring and 


not gain a ſettlement in Haughton. It was laid on the other ſide, {rvice for 


: Ne a year, and- 
that the ſtatute that required the hiring for a year, was an expla- thi ft had 
natory ſtatute, and therefore ought to be taken ſtrictly, and that been ſeveral 

» becauſe it was a mutual agreement between {5 fo re- 


ſolved; and 
ake ſuch an agreement, that thy 


that this was fraudulent, and intended to evade ſuch hirings 


ts ought to be a year; 2 
and that if the hiring was general, the law wo 


| uld make it a year, feat ſettle- 
and Cited Coke Litt. 42. Ch. J. Parker ſaid, this was an ap- ments, yet 


parent fraud, and different from all the other caſes 3 Pratt J. ſaid clit i bn. 
* doubted they muſt take the law to be, that the 
Iring for a year, and a ſervice for a year. Here the 
found it ſpecially, and there is neither hiring'or ſer 
And ſuppoſe a man that lives in 2 parith incumb 


till within 3 weeks of 1 
and married. Quzre & Br. cap 


ature, and 
l not by the 
ered with poor, Court, 


Y, to * prevent his gaining a Which is to 
ſettlement, how can this hiring and ſervice on! 


ad as to the fraud, if there is any, the juſtices of it is, 
of that. yres J. of the fame opinion with Pratt J. Powis . C ee 
abſent, propter ægritudinem. Afterwards in Eater term, after , 
long debate and confideration, the opinion of all the Court Was, that that if ſuch 
theſe hirings and ervice in the parich of aughton, were not uff agreement 
dent to gain a ettlement ; fo the orders were quaſhed prrpoſely, 
dor Laws, 137, 138, 139, 140, 14I, Trin. 3 Geo. B. R. by way of 


between the pariſh of Ranton and the pariſh of Haughton in Caution, _ 
om. Stafford. : 2 


charge por 
the Zarge, 


the intent was lawful, and we have nothing to do with it, 10 Mod. 392. in S. C. 
25. A poor man was hired to one K. who rented a farm in 2 Shaw's 
lvingoe, and /ived half a year ; the maſter aſſigned the farm 0 1 ** uſt, 
ther, the ſervant lived the reft of the year with the other perſon SQ 
in the farm, and at the end of the year received his Wages of the Shaw's Pa. 


Ge 2 ſecond rich Law, 
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233, cites ſecond maſter; and if this made a ſettlement was the queſtion ? 
I n Per Cur. the act ſays there muſt be a hiring for a year, and a 
which 1 fervice for a year, which is done in this caſe with another perſon : 
4 8 the queſtion will be then, if it ſhall be deemed the ſame lervice ? 
{4 tha Here is no new contract. Per Pratt, if a maſter commands his 
the i ſervant to live with another for a certain time, it is a ſervice to 
—_— firſt maſter; and here being no new contract, it is carrying on 
— ag sf the ſervice of the firſt maſter; and compared it to the caſe of 
bis wages, CASTOR AND ECCLES, Cited in Salkeld. The ſubſequent maſter 
ee fo paying the wages, does not alter the caſe; for the contract not 
sd „„ being deftroyed, he might have brought an action againſt the firſt 
exxtra#, nor Maſter : tota * Curia accordant. Poor's Settlements, 81. pl. 109. 


was there Paſch. 1718. B. R. Parith of Ivingoe v. Solebury in Bucks. 

any bargain O 

between the ſervant and the agree, but the ſervant continued upon the farm. and ſerved the 
aſſignee ar Sepberd during the other half year, at the end whereof the affignee paid him the other 
balf of bis wages, and gave him 5s. over for reapirg. And the queſtion was, whether this hiring 
and ſervice gained the man a ſettlement at Ivinghoe? And per tot. Cur. they did, becauſe nothing 
appearing to diſſolve the firſt contract, the whole ſervice was performed by force of it, and was 
firifly and properly the ſame ſervice as the 8 & g W. 3. cap. 30. S. 4. requires, &c. MS, Caſcs, 
Hill. 4 Geo. B. R. S. C. 


1390 
21. Upon a ſpecial order the matter appeared thus; J. S. lives 
in a houſe that was 2 thirds in the pariſh of Graveny, and 1 third 
in the pariſh of Fever/ham ; the maſter hires a maid ſervant for 
one whole year, and ſhe is found to lodge in that part of the houſe 
that is in the pariſh of Feverſham, and the maſter lodged in that 
part that was in Graveny. The Court ſeemed to think the maiv's 
; ſettlement was in the pariſh of Feverſham, where ſhe lodged, but 
the parties, by leave of the Court, referred it to the judges 
of the aſſize. The Reporter ſays he had been informed by 
Mr. Marſh, who was counſel in the cauſe, that the judges of 
affiſe were both of opinion that the maid's ſettlement was in 
Feverſham, in the pariſh where ſhe lay; and both parties ac- 
quieſced under that opinion, Foley's Poor Laws, 198, 100. 
Trin. 5 Geo. B. R. between the Pariſhes of Feverſham and 
at 7 in Kent. 
So where 22. W. was born at Barnſley, and bound out apprentice at 
% Minchinhampton, but lived not 40 days by virtue of his ap- 
by iden- prenticeſhip, and afterwards he hired himſelf for a year at Amp- 
cure, &c- to ney, his maſter having turned him away, and thrown a paper into 
_— the fire, which he declared was the indenture. It was urged 
2209 years that it does not appear that it was the indenture; it is only ev: 
1 dence, the fact is not found; and if fo, then he was not ſui jus 
— 2h to hire himſelf any where, and conſequently his hiring void; to 
apprentice, Which the Court agreed, and farther ſaid, here is only evidence, 
by andwith the fact itſelf, that it was the indenture, is not found. Pet 
— => þ Powis J. admitting the indenture was burnt, the contract was not 
was bired deſtroyed ; for the juſtices might compel the maſter to take him 
is anther notwithſtanding. Adjornatur. Poor's Settlements, 101. pl. 13% 
poi for © Hil. 1721. B. K. Barnſley v. Ampney-crucis in Glouceſterſhit 


year, and : ; ; , 
erved for « whole year there, which ſervice commenced and ended after his maſter failed. 
was admitted by the Court, that where one is bound apprentice by indenture, it cannot be * 


changed but by decd or by the ſcſſions; and that a hiting after he is bound, or an) conſequer 
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ariſing upon ſuch hiring, are entirely void whilſt the indenture ſubſiſts, and until 'tis defeaſanced 3 
for when an apprentice ſerves 40 days by virtue of the indentus e, be cannot gain another ſettlement, 
though bis maſter conſents, becaule he had a ſettlement by the ſervice under the indem ute; ſo there 
is no colour to ſet ahde an order of ſeſſions, which ſent him to the pariſh where he was an ap- 
prentice. 8 Mod. 235, Paich. 10 Geo. B. R. The Pariſhioners of Buckington v. the Pariſhioners 
of Sevingion. Shaw's Pariſh Law, 235 cites S. C. 2 Ld. Raym. Rep. 1352. S. C. 

Where a maſter took an apprentice, and afterwards ran away, and the apprentice hired himſelf 
for a year, aud ſerved the year, it was held per Cur. That he gains no ſeitiement, not being ſui 
juris, nor of a capacity to hire himſelf; otherwiſe had it been by conſent of the maſter, or had his 
indenture been cancelled. Pour's Settlements, 115. pl. 155. Paſch. 1724. B. R. The King v. 
the Inhabitants of Shipton Curry. 2 Shaw's Pract. Juſt. 57. S. P. Shaw's Pariſh Law, 234. S. P. 


23. A perſon was hired for a year, and in the year's ſervice the * a wag 
maſter gave him leave to go to ſee his mother for one day, and he flayed © ler- 


| : A z 2 vant go to 
three days, and then came home again; his maſter tac him into his fee his 


ſervice, as before. And per Cur. the maſter's taking him again friends for 


is a purgation of the offence, and no interruption of the ſervice. 5 this 


Poor's Settlements, 95. pl. 129. Paſch. 1721. B. R. The is no inter- 
King v. the Inhabitants of Icelip, Oxon. ruption of 


the ſervice, 
Per Lord Parker, Poor's Settlement, 2. pl. 2. Mich. 1710. B. R. in caſe of the paiiſh of 
Rudgwick v. Chedingford. 

It a ſervant, after he has made a contract, ſhould /eave his maſter's ſervice for ſome time, if the 
maſter receives bim again, according to the contract, he is a ſervant under the contract, as before. 


Per Cur, MS. Cates, Mich. 9 Ann. B. R in caſe of the Queen v. the Inbabitants of Dunsford 
and Rudgwick. 


24. A ſervant, 3 or 4 days before his ſervice expired, deſired [397 
l-ave of his maſter 10 go to 4 fair to hire himſelf into another 2 Shaw's 
ſervice ; but his maſter abſolutely refuſed to let him go, and told ® * cot 
him he ſhould not come into his houſe again if he went: the /er- pr chan 
vant went notwithſtanding, and his maſter declaring that he ſhould S. P.—— 
not come into his houſe again, he did not return till the time of his Shaws Pu- 
ſervice expired. And per Cur. this is a ſettlement notwithſtanding, 233. cites 
the requeſt of the ſervant is a reaſonable regugſt, and the law will S. C. 
not ſuffer the maſter to ſhew himſelf ſo inhuman to his ſervant. 

Poor's Settlements, 95. pl. 129. Paſch. 1721. B. R. The King 
v. the Inhabitants of Icelip, Oxon. 

25. The maſter turned away his ſervant a day before Michaelmas, The maſter 
who was hired the Michaelmas before for a year; fo that there ff i cont 
was a hiring for a year, but wanted a day's ſervice to compleat it. vant's or g 
Per Cur. the maſter cannot turn away his ſervant to defeat a ſet- 702 before 
tlement, his ſervice continues notwithſtanding, and held it was a 2 ib 
ſervice for a year. Poor's Settlements, 105. pl. 141. Trin. he does, the 
1712. B. R. The King v. the Inhabitants of Weſt-Horſley. fervice in 


; point of law 
continues, and he gains a ſettlement notwithſtanding; and fo adjudged. Poor's Settlements, gg. 
Pl. 129. Paſch. 1721; B. R. incaſe of the King v: the Inhabitants of Icelip, Oxon. S. P. Shaw's 
Feri Law, 237. 


26, When a ſervant continues in the ſervice of a * viſitor, he The als 
| Teng ſettlement; for he cannot be removed unleſs the pariſh 8 2 


ew that he was brought, or came thither on purpoſe that he led with 
might have a ſettlement, for the ſtatute doth indefinitely, and 3 
without any exception, appoint, that where the ſervice is for 40 Chinch in 


ays, it ſhall gain a ſettlement; therefore it ſhall have a favour- Oxſo:d and 


able conſtruction in behalf of the poor. Per Cur. 8 Mod. 50. bird a fer- 


G g 3 | | Trin. vaut for a 
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year, who Trin. 7 Geo. The King v. the Inhabitants of St. Peter's Pariſh 


was ſettled +. 
Se. Pe.. in Oxford. 


ter's; his ſiſter afterwards went to Fawlev upon a viſit, and ſhe, with her ſervant, ſtayed there 
above 49 days, and afterwards came back again to Chriſt Church, being an ex/rapareebial place, 
where the ſervant ended bis year's ſervice ; St. Peter's fent her to Fawley, Chriit-Church being en 
extraparocmael place. And the Court held ſhe was ſettled at Fawley, being the laſt place ſhe lived 
40 days in; ſhe could not by law be ſent to Chriſt-Church, being an extraparochial place, un 
there bad been officers to receive her, Which they had not at preſent, Poor's Settlemenis, 103. 
pl. 139. S. C. by name of the pariſh of St. Peter's in Oxon v. Fawley. Foley's Poor Laws, 194. 
S. C. Nelf. Juſt. 545. 546. cites S. C. S. P. Juſt. Caſe Law, 242. Dalt. Juſt. 257. cap. 73. 
Paſch. 1722. B. R. S. C. 

S. P. Ss of ſervant to a ſcholar. Per Cur. 8 Mod. 170. Trin. 9 Geo. in caſe of St. Gilcs's 
Pariſh in Reading v. the Pariſh of Everfley-Blackwater, &c. ; 

Ss a ſervant te @ /odger gains a ſettlement. 2 Shaw's Pratt. Juſt. 56. 


Shaw's Pa- 27. D. was hired in the pariſh of St. Peter's in Oxford by one 
11m at who kept a arc of horſes at Chipping-Wickham for the London 
S. C ro- road, and there he ſerved a whole year, and not in the pariſh of 
ley's Poor St, Peter's where he was hired. And the Court was of opinion 
Fein 429- that this man was ſettled at Chipping-Wickham ; for it is the 
B. R. S. C. ſervice, and not the hiring, which makes the ſettlement : and this is a 
by name of common caſe; for if a man has lands in two pariſhes, and keeps 
On. houſe, and lives in one pariſh, and hath a ſtock of cattle in another 
in Oxon v. pariſh, and ſervants there to look after them, they ſhall be ſettled 
Cimpping- in the pariſh where they ſerve, and not in the pariſh where they 
norton. were hired, and where their maſter lives. So an order of ſeſſions 
which removed him to the pariſh of St. Peter's, was quaſhed. 

#[ 398 ] 8 Mod. 60. Mich. 8 Geo. B. R. The King v. Difney. 
Foley's 28. A poor man was hired for 5 years to work at a glaſi-houe 
* 2 in the pariih of Ratclif, from 6 in the morning till 8 at night, but 
10 Geo. B. R. Iadged every night in the pariſh of Whitechapel; this man was re- 
S. C. by moved by an order of 2 juſtices from Whitechapel to Ratcliff; 
eee de and upon an appeal to the ſeſſions the order was quaſhed, the 
Whae. Court being of opinion that he was ſettled at Whitechapel, be- 
chapel; but cauſe his lying inhat pariſh ſhewed he * was no part of his maſter's 
elne family at Ratcliff, for he might be houſe-keeper where he lay, and 
man was by conſequence might be removable, which a ſervant is not, nor 
hived in the can @ journeyman gain a ſettlement in the pariſh where he works; 
1 beſides, it appeared by this order, that he worked only in one 
chapel, to ſpecial work, and he might ſerve another after 8 at night in another 
work at = pariſh; now both theſe orders being removed by certiorari, the 


houſe , 
Sede Court held, that where a man ſerved, and had board-wages, and lay 


ner week out of his maſter's houfe in another pariſh, he certainly gains a ſettle- 


3 years, ment in the pariſh where he lived and ſerved, and not in the pariſh 
po thinſlf where he lay; fo the firſt order was affirmed. 8 Mod. 369, 37% 
wat, drink, Paſch. 11 Geo. 1726. The caſe of the Pariſh of Whitechapel. 
wifning « | 

and lodging; and the order further nds, That he lodged in Whitechapel all the time, except 
one month, The whole Court were of opinion he gained a ſettlement in Whitechapel, and con- 
gt med the order. | : 2 | 


If a man 29. An order was drawn up ſpecially for the direction of the 


hives la- = . f 4 
z, , Court; the words were, hired as a weekly ſeruant, The Co 


„ ſaid they could not judge what the import of the words was, © 
much fer | 


et 
nihil 


Trin. 1726. B. R. The King v. the Inhabitants of Portſmouth, 


Settlement of the Poor. 398 


nihil factum. Adjornatur. Poor's Settlements, 123. pl. 167, week, this 


gains no ſet- 
tlement, be- 
cauſe he works but ſix days in a week. Per Lord Parker & Cur. Poor's Settlements, 2. pl. 2. 
Mich, 1710. B. R. in calc of the Pariſh of Rud wick v. Chedingford, 


30. A poor man ſettled at Moleſiborth was hired by two partners Poor's Set- 

of a boat at Goring for a year, to ſerve in the ſaid boat, which plied 3 
between Goring and London for the year; and whether by the ſaid cites S. C. : 
ſervice the party gained a ſettlement at Goring, was the queſtion ? 
And per Cur. this is not to be diſtinguiſhed from the caſe of a man 
taten en board a ſhip in which he ſerved for a year; and there 
held no ſettlement is gained thereby; and fo it was held in this 
caſe, in affirmance of an order of ſeffions. Gibb. 255. Paſch. 
4 Geo. 2. B. R. The pariſh of Moleſworth v. Goring. 

31. A. was hired to B. for a year, but before the expiration of 
the firft half year B. died, and made C. who lived in another 

arith, his executor. C. aſked, if he was willing to ſerve him for 
the remainder of the year! who agreed to it, and ſerved him accord- 
ingly in the other pariſh, at the ſame wages. Per Cur. adjudged a 
good ſettlement; for the ſervice with C. 4+ plainly a continuance 
of the ſame contract made with A. and a ſervice for one year in 
purſuance of the original hiring, notwithſtanding the change of 
maſters; and the identity of the ſervice as to the perſon is not 
material: and though no caſe was remembered in point, it was 
compared to the 2 of an aſſignment of a ſervant. P. 4 G. 1. R. 
v. the Inhabitants of Ivinghoe ; where a maſter fold his farm 
within the year, and his ſervant agreed to ſerve out his year with 
the vendee, which was held to be a good ſervice and ſettlement, 
and was faid to be a ſtronger cafe, the vendee there being a 
ſtranger ; whereas this was the caſe of an executor, on whom the 
law caſts a privity of contract. And per Wright and Denifon J. 
no doubt the ſervant might have an action on the original contract 
againſt the executor for his year's wages; and if the executor re- 
fuſed to let him ſerve, it would be a releaſe, and would not deprive 
him either of his wages or a ſettlement. Paſch. 15 Geo, 2. B. R. 


The pariſh of Ladox v. the Pariſh of St. Ennedore. 


(NJ) Orders relating to Settlements by Service or | 399 J 


Hiring. | 

I, 3 an order ſays, he was ſettled at W. he having lived there Shaw's Pa- 
far 2 years as a hired ſervant, it is well enough. 2 Shaw's gi: gr os, 

Pratt. Juſt, 29. cites Trin. 11 Ann. Anon. 83 


; To ſuch an 
order it was objected, that it ought to ſay, he was hired for a year, and ſerved the year; but overs 
ruled. And per Parker, ſettled there as a ſervant is ſufficient. Poor's Settlements, 28. pl. 42. 


Irin. 1711. B. R. The Pariſh of Whidale's caſe, 


2. The order recites, that Abraham Clyſon was intruded into S. P. MS. 
Crowland, being laſt legally ſettled in St. John Baptiſt, having NE Th 


ſerved there one whale year with one J. Diplaw, It was objected, B. R. The 
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oor's Set- 
tlements, 
113. pl. 24. 
8... 
Ibid. 201. 
pl. 242. 
Trin. 6 W. 
& M. B. R. 
by name of 
Cowred's 


caſe. ——Sh:ww 3 Pariſh Law, 225 2 30. cite: 8. Co 


Settlement of the Poor. 
that it did not appear upon the face of the order that he was hired 


for a year. Curia: it was ſaid, he was laſt ſettled there. The 


Juitices need not allege how he was ſettled there. And it being 
faid, he ſerved a year, the law preſumes he was hired for a year; 
as where an order is made for the payment of ſervants wages, the 
law preſumes it to be for huſbandry wages, unleſs the contrary 
appears. Poor's Settlements, 7. pl. 11. The Pariſh of Crowland 
v. St. John Baptiſt in Peterborough. 

3. Two juſtices removed a man and his family, adjudging, that 
they [he] were laſt legally ſettled in North-Fetherwin, in regard 
they [he] lived there 10 years as a current ſervant, It was ob- 
jected, that it did not appear there was a hiring for a year, as the 


act appoints. Pratt Ch. J. held the objection fatal. Forteſcue J. 


ſaid, the juſtices have no occaſion to give any reaſon ; but if they 
do give one, and that reaſon is not agreeable to law, the order is 
then void. Now for aught appears in this caſe, the hiring might 
and might not be for a year. It muſt appear to be ipſo gate void 
upon the face of the order, and ſo he doubted. 2dly, It was ob- 
jected, that J. S. and his wife lived as a current ſervant; whereas 
the act ſays, every unmarried perſon not having wife or children, 
that comes to inhabit in a pariſh. Per Cur. it does not appear, 
that he was married at the time of the hiring ; and he might be 
married after. Adjornatur, Poor's Settlements, 93. pl. 126. 
Trin. 1720. B. R. The Inhabitants of Egleſbury v. North- 
Fetherwin in Cornwall. | | 


(O) Settlement by other Things. 


1. AN inhabitant of T. came to 8. The inhabitants 

„ Tithin 40 days complained to a juſtice of peace, ac- 
cording to the ſtatute, but did not proſecute it for 5 months. Quære, 
whether this was a good ſettlement that the party could not be 
removed? Reſp. that the party need not be removed within the 
40 days, but it is a di/turbance if complaint be made within that 
time, ſo that there be recens proſecutio. Quære, what time ſhall 
be allowed for the proſecution? Reſp. It muſt be in convenient 
time; and per Twiſden, five months is time enough, but Rainſ- 
ford and Moreton contra - abſente Hale. Freem. R. 9. Paſch. 
1671. Warren's caſe. 

2. A woman and 2 children landed at Harwich from Holland, 
and removing to another place, were ſent back to Harwich by the 
order of 2 juſtices. Serjeznt Darnell urged, that landing makes 
no ſettlement. Sir Bartholomew Shower anſwered, that it was 
within the equity of the act. Per Eyres J. (abſente Holt) you muſt 
keep them where you have them for aught I know, it ſeems to be 
_— omifſus. The order was quaſhed. Cumb. 287. Trin. 6 

& M. B. R. Eleanor Conred's caſe, | 


3. Taking 


Settlement of the Poor. A400 


3. Taking up one's freedom in a corporation, and voting as a Poor's Sets 
reeman at the election of bailiffs for the corporation, cannot be ee 
taken notice of by the Court, that that implies a ſettlement; for pl. 189. cites 
a bare reſidence might, by the conſtitution of the corporation, in- 2 
title him to that; and voting is an act that relates to the corpo- 3." * 

: Pract. Juſt. 
ration, and not to the pariſh. 2 Salk. 534. Paſch. 5 Ann. 38. cites 


B. R. The Queen v. the Inhabitants of Buckingham. — 8 Juſt. 
| aſe Law, 


239 · cites S. C. Dalt. Juſt. cap. 73. cites S. C. Shaw's Pariſh Law, 234. cites S. C. 


(P) Orders of Settlement or Removal. In what 
Caſes the Order muſt mention a Complaint, and by 
whom it mult be made. 
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| | : S. C. by the 
for the ſettlement of a poor perſon, &c. becauſe the order anon 2 


recited, that upon complaint made concerning the perſon, &c. they Inhabitanis 
had ſo ordered, &c. and it did nat appear by the order who it was of Weſton 
that made the complaint; and the juſtices of peace have no power e 


to remove any perſon but upon complaint of the churchwardens in Marlbo- 


1. E was moved to quaſh an order of 2 juſtices of the peace 2 Salk. 490. 


Pa os A 


and overſeers of the poor; and therefore it ought to be fo ex- rough. * 
preſſed in the order, to give them juriſdiction. To which it was — 1 
anſwered, that admitting it to be neceſſary that it ſhould appear 18. pl. 26. 1 
that the order was made upon complaint of the churchwardens S. C. S. T. A 
and overſeers of the poor, yet that defect was helped by the ſpecial apo = 
return 7 the certiorari by the juſtices in the caption where it is 29. pl. 44. 1 
expreſsly alleged, that the order was made upon complaint of the The Fariln 1 
churchwardens, &c. But per Cur. it is abſolutely neceſſary that hoe R 3 
in the body of the order it ſhould be expreſsly ſhewn, that it was Southwark. 9 
made upon the complaint of the churchwardens and overſeers of S. F. Juſt. * 
the poor; for otherwiſe the juſtices have no authority to make it. = 5 ll 
And the ſpecial caption made upon the return of the certiorari Juit. 561. 18 | 
could not help the defect in the body of this order; for that ought cites >. c. 8 
to be ſufficient of itſelf. Carth. 365. Hill. 7 W. 3. B. R. The Song 7 149 .N 
Inhabitants of Wotton Rivers v. the Inhabitants of Marlborough W. 3. B. K. 3 | 
. — 
THE KING v. THE INHABITANTS of Woorox Rivers; where it is ſaid, that complaint muſt |} 
be made by the public officers of the pariſh, to whom the care of the poor is intruſted by law; I 
and without ſuch complaint the juſtices have no power to remove the perfon. 12 Mod. 89. S. C. i | 
[3 


2 Shaw's Pra&. Juſt, 22. cites S. C. and ſays, that it is vort ſufficient to ſay, the order was made on 
due notice; without adding (on complaint of the churchwardens and overſeers of the poor of the 
pariſh.) 2 Shaw's Pra. Juſt. 2g. cites S. C. S. P. Ibid, 26. Dalt. Juſt. cap. 7g. cites S. C. 
3 Salk, 254.S. C. Shaw's Pariſh Law, 195. Mich. 7 W. 3. B. R. S. C. by name of the King 
v. the Inhabitants of Marlborough. 
If all the reſt of the pariſh ſhould complain to the juſtices, and not to the periſh. [ 401 ] | 
officers, it would not juſtify their making an order to remove a man; becauſe the 
ſtatute direRs that it muſt be made upon the complaint of the churchwardens and overſeers of the 
poor. Arg. 8 Mod, 64. Hill. 8 Geo. 1722. in caſe of the King v. Gage. | 
A general complaint is not good ; for it ought to be upon complaint of the churchwardens and 
everſeers, yet the complaint of a town has been held good; and if the complaint be omitted in the 
order, it cannot be ſupplied any return of the juſtices; for the Court can take notice only of the 


erder, and not of any ſu return, MS. Caſes. 
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S. P. Tho“ 2. It was moved to quaſh an order, there being u complaint; 
node to be but it was faid, that the words of the order are, upon hearing the 
made upon differences, allegations, and proofs whether that did not amount 
due notice. to a complaint? And the Court held, that it did not; and ſo it 
_— was quaſhed. Poor's Settlements, 23. pl. 33. Mich. 1723. 
cites S. C. B. R. Shagforth v. Northbovey in Devon. 


S. C. ſays, 

the order was quaſhed, becauſe it did not ſay, that any complaint was made to the juſtices by the 
churchwardens and overſcers of the pariſh; for without a complaint the juſtices have no jurif- 
diction; and for ought appears ibis producing of profi and hearing allegations might be at the re- 
ference by bath pariſhes te the juſtices, &c. MS. Cales, Mich. 9 Ann. B. R. The Queen v. the 
Inhabitants of North-Bovey and Chargtord iu Devon. Shaw's Pariſh Law, 194. Mich. 9 Ann. 


Þ. C. by name of the Pariſh of North Berry v. Shugford. 


3. There muſt appear a complaint to the juſtices, &c. in caſe 
of a certificate as well as in any other calc. MS. Caſes. | 


(Q) Orders of Settlement or Removal. Good or 
Wo not in reſpect of the Form or Manner. 


Poor's Set- I. NE L. was born at MV. in Lancaſhire, and after was 
* pe ſettled as a ſervant at H. in Cheſhire, and thence removed 


7 himſelf, and was ſettled at S. in Herefordſhire, where he became 
Carth. 287, blind, and thence returned to V. in Lancaſhire, whence two juſtices 
2 C. by removed him by order, &c. to H. in Cheſhire, and two juſtices 
name of the in Cheſhire made an order to remove him to S. in Herefordſbire. 
King v. the Mr, Cheſhire excepted, that the order of Lancaſhire is faulty, 
of Home becauſe H. is not ſaid to be the place of his laſt ſettlement. Per Cur. 
don; and that order is already affirmed in Court, elſe the exception was 
fays, that good. The Solicitor General faid, he would take Mr. Cheſhire's 
3 own exception againſt the order of Cheſhire, which has the fame 


ed. 2. being fault; and therefore it was quaſhed. Per Cur. Comb. 218. 
informal, Mich. 5 W. & M. B. R. Lucas's caſe. 


viz. Fo 


that it did not recite that Lucas was laſt lawfully ſettled at S. but only that be was ſeitled there 
Ace be reſided at H. 83 


2. The juſtices made an order, and adjudged a family to be 
ſettled in ſuch a pariſh; after, at the bottom of the parchment, it 
began thus; whereas upon complaint that ſuch a one has intruded, 
theſe are to remove; and the juſtices names were put to the order. 
And it was objected that this was a void order, there being no juſ- 
tices names to the firſt part, and although it was at the end of the 
erder, yet the laſt part contained no adjudication. Per Cur. it is 
well, it being upon one piece M4 parchment, and ſo refers to the 
whole. Poor's Settlements, 68. pl. go. Paſch. 11 W. 3. B. R. 
Linton Epiſcopi v. South Morton. | 

3. If an order be by 2 juſtices, and fo ſaid, their names need not 

to be mentioned. Per Cur. 12 Mod. 336. Mich. 11 W. 3. Anon. 

L402 ] 4. It was objected, that it did not appear in the order that Shel- 
linzton was in the county of Norfolk, but Norfolk was in the margin ; 


and the Court held the objection fatal ; the difference is * 
civ 


_ P 
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civil and criminal proſecution : it mut appear that the pariſh is 

in the county from whence the perſon is removed. 2 Shaw's Pract. 
wee 20: * 

, 5. The pariſh of Newington being ſaid to be the place of his 

legal ſettlement, is well. Per Cur. for how can it be ſaid he was 

legally ſettled there, unleſs he was laſt ſettled there? 2 Shaw's 

Pract, Juſt. 28. cites the pariſh of Uppoterce v. Dunſavel in 


Devon. 


Law, 245. cites Black. 252. Shaw's Pariſh Law, 199. cites S. C. 


2 Salk. 473. in a nota, ſays it was held, Mich. 3 Ann. B. R. That /egal ſettlement, and laft 
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tlements, 


66. 68. pl. 


89. Paſch. 


11 W. . 
S. C. by 


name of the 
Pariſh of Uppoterce v. Dunſwell in Devon. S. P. 2 Shaw's Pract. Juſt. 2g. S. P. Juſt. Caſe 


legal ſeitle ment are the ſame thing; becauſe by every new ſettlement the precedent is diſcharged. 


6. An order was made by 2 Juſtices to remove a poor man, ex- 
cept he finds ſecurity to be allowed by them (i. e. the 2 juſtices) and 
it was excepted thereto for that reaſon, Holt Ch. J. ſaid, they 
cannot make a conditional order; (or that in caſe he does not 
find ſecurity then to remove him.) For an order of removal is 
an adjudication, and ought to be abſolute. And they have nothing 
to do with the ſecurity, for that belongs to the pariſh, and is not 
to be allowed, or diſallowed, at the juſtices diſcretion, 11 Mod. 
271. Paſch. 1708. Oakham v. Whittleſea Pariſhes. 

7. A complaint was made by the officers of Weſt Woodhay 10 
one juſtice of peace, and then 2, juſtices adjudge and remove, and held 
it well; otherwiſe, where one juſtice ſets his hand to the order in 
the abſence of the other. 2 Shaw's Pract. Juſt. 29. 

8. Whereas Margaret Weſt with her 6 children has intruded, 
and will become chargeable if permitted to abide, - It was urged, 
that this is uncertair, it may be 5 or 10 years hence. Quaſhed, 
Poor's Settlements, 27. pl. 39. Trin. 1711. A. R. Anon. 

9. An order was quaſhed becauſe it concluded, that the perſon 


Hall be finally ſettled there. Poor's Settlements, 29. pl. 43. Trin. 


1711. B. R. The pariſh of Antony v. Cardigan. 

10. The order of 2 juſtices ſet forth, that the perſon removed 
as lately ſettled in the pariſh of C. &c. where it ſhould have been 
laſt legally ſettled, &c. and for that reaſon it was quaſhed. Dalt, 
Juſt, cap. 73. cites 9 Ann. | 


Cites Trin. 5 Ann. 2 Shaw, 156, 157. 


11. Exception was taken to an order, that it was we therefore 
order him to be conveyed to the town of Hoxden, where the word 
(town ) is not mentioned in the ſtatute, but only (pariſh.) Quære. 
Poor's Settlements, 24. pl. 34. Hill. 1712. B. R. The pariſh 
of Royden in Eſſex v. Hoxden in Hertfordſhire. 

12. An order was made o remove a poor perſon to the liberty of 
Newton in the county of Wilts (not mentioning it to be a pariſh) 
and held well; for it ſhall be intended that this was a town ſtiled 
by the name of the Liberty, and the implication is the ſtronger, be- 
cauſe the order mentioned the officers of this Liberty. MS. Caſes. 
Trin. 11 Ann. B. R. The Queen v. the Inhabitants of Shil- 


lingford in Bucks, 
13. The 


Pariſh Law, 197. cites S. C. Shaw's Pariſh Law, 242. cites S. C. S. P. Juſt, Caſe 


2 Shaw's 
Pract. Juſt. 
26. S. C. 


tranſcribed 
from Dal- 
ton. Shaw's 
Law, 144. 


— 
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13. The juſtices made an order, which was to continue till 
ſeſſions which was quaſhed ; for they have no ſuch power to make 
an order (till ſeſſions.) Poor's Settlements, 33. pl. 53. Hill. 
1713. B. R. Braiton v. Uſley in Leiceſterſhire. 

14. On an appeal the juſtices ſet ide the order of 2 juſtices 
for imſufficiency. It was moved, that they ſhould ſet forth the 
cauſe of the inſufficiency in the order, but per Cur. it is not ne- 
ceſſary, and admitting it is not neceflary, yet here is a material 


objeCtion on reading the order: the order ſets forth, whereas 


1 403 ) ry Grey and her child was laſt ſettled in Bromley, and it is not 


id ſhe was unmarried; for by joining her child with her it is a 
ftrong preſumption that ſhe was married, thea ſhe ſhould be ſent 
where her huſband was ſettled ; for a woman cannot gain a ſettle- 
ment from her huſband during coverture agreeable to the caſe ad- 
judged Trin. 3 Ann. The pariſh of SEVENOKES in Lent. 
Anne Chriſtmas was ſent by an order, being born there of the body of 
f S. fingle woman, and quaſhed it, not ſaying that /he was not a 

aſtard, upon a ſtrong preſumption that the was, although the 
child might have been born after the death of the father. Poor's 
Settlements, 52. pl. 75. Mich. 1714. B. R. The Pariſh of 
St. Saviour's v. Bromley. | 

15. Eyre J. ſaid, that in an order for the ſettlement of a woman 
and her children, the nat naming the children is a fault. 10 Mod. 


220. Hill. 12 Ann. B. R. in the cafe of the Queen v. the In- 


habitants of Mancheſter, 

16. An order was directed to 2 pariſhes, and it began with a 
whereas a complaint has been made to us, &c. It was objected that 
it did not mention by which pariſh, &c. ſed non allocatur ; for it 
ſhall be intended to be made by thoſe who have reaſon to com- 
plain: then it was objected that they adjudged ſuch a place to be 
the laſt legal ſettlement of, &c. becauſe he ſerved an apprenticeſhip 
there, and this ought to be ſhewn more particularly, &c. whether 
it was by indenture, ſed non allocatur ; for the juſtices need not 
give any reaſon; there muf? be an indenture to make a ſettlement, 
and the afſigni”g the cauſe i, ſuſfcientiy is no reaſon to quaſh an order, 
as it is where an ill reaſon is given. This is only a ſetting forth 
the ſpecies of their ſettlement, as that it was not by renting 10l. 

r annum, or otherwiſe. MS. Cafes. Trin. 12 Ann. B. R. 

he Queen v. the Inhabitants of Beekly and Wolverhampton. 

17. Two juſtices ordered the carrying back à child illegally 
— into a pariſh, and held good. Juſt, Cafe Law, 247. cites 

ack. 255. Hay 

18. A woman and her child are intruded; it was objected that 
it does not appear but that the child is a baſtard, ered, 
Poor's Settlements, 108. pl. 145. Mich. 1722. B. R. Pariſh 
of Horſham v. Old Fiſh-Street in London. | 

19. The order of Wm. Glyn and Jo. 8 uy 2 of his majeſty s 
juſtices of the peace reſiding next to the vari c 
of Bodmin. It was objected that a borough may have ſeveral 


riſhes ; but per Cur. the words ſhew the borough and pariſh to 


e but one. And the caſe of the KinG v. Mews was cited, Hill. 


Ann. 


urch of the borough 


* 
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8 Ann. where it was moved to quaſh an order of baſtardy, it not 
being ſaid that the child was chargeable to the pariſh but to a hamlet. 
Per Cur. If it was a hamlet that maintained its own poor it had 
been good; but this not appearing it was quaſhed. Poor's Set- 
tlements, 112. pl. 150. Mich. 1722. B. R. The King v. Mit- 
ford Clerk. 


(R) Orders of Settlement or Removal. Good or 
not, in reſpect of the Foundation upon which 1 
made, &c. | H 


I. A N order made by the juſtices of peace was quaſhed. Foor's Set- 1 
1ſt. Becauſe it was made on an affidavit brought to them 3 1 
without the examination of any witneſſes. 2dly, Becauſe the de- cites S. C. BM 
fendant was ordered to pay 61. a ſum in groſs for the charges that 5: Shaw's * 
the pariſh had been at, &c. without ſhewing how or for what. . OP 1 
Comb. 103. Paſch. 1 W. & M. B. R. The King v. Colbert. | | 
2. The order ſet forth, that Henry Tate and his wife do en- ( 494 ] 
deavour to intrude into the pariſh of A. and are likely to become 
chargeable, Theſe are to remove, &c. It was objected, that here 
is not a ſufficient complaint nor authority for the-juſtices to found 
this order upon; for they have no power to ſend a perſon away 
by an order, unleſs he actually has intruded into the pariſh. But 
it was anſwered, that the order ſays he is likely to become charge- 
able; and how can he be fo, unleſs he was actually in the parith ? 
Per Parker, the party being poor, is likely to become chargeable, 
and ſo is he likely to come into the pariſh, he endeavouring ſo to 
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| do, as the order fays ; the words do not import that he is actually . 
| come into the pariſh, And per Cur. the order was quaſhed. 4 
. Poor's Settlements, 11. pl. 16. Paſch. 1713. B. R. The Þ 
. Queen v. the Inhabitants of Gruffam. 5 1 
, | * 
4 (S) Orders of Settlement or Removal. Good or 1 
4 not, in reſpect of the Juſtices by whom made, ll 
; and how. 1 
*. I. N order was to remove a poor man from the pariſh » Shaw's 1 
at of W. to C. in the county of Derby, which was confirmed. Pract. Juſt, Il 
4 But the ff order was now quaſhed, becauſe it did ¶ not] appear AN Ml. 
h to be made by two juſtices of the peace; it is only, whereas com- juſt. 550. 4 
plaint hath been made to us; and ſo they did not cite their au- _ 8. = 4 
17 thority in the order. It is true, they were mentioned to be juſtices G _—_ 1 
0 5 upon the appeal, but that will not help; * they might be ſo then, 243. | 
* and not at the making of the firſt order; and for this reaſon it 18 
to Was quaſhed. ; 5 Mod. 322. Mich. 8 W. 3. B. R. Walton b A 
4 be | : #6 ab Il 
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Poor's Set- 2. An order was made by two juſtices to remove a poor 


1 +: perſon,” and exception was taken, that it did not appear by the 


citesS.C.— order that the juſtices were of the * diviſion, or that either of them 
” 3 no. Was of the quorum : the laſt was held a good exception, but the 
* „ W. firſt over- ruled; for in that the ſtatute is directory. 2 Salk. 
3 B. R. 473. Mich. 8 W. 3. B. R. Anon. ; 
Elizabeth | | | 
Ans caſe. That in this the ſtatute is only directory, and not reſtrictive or qualificatory.—— 
12 Mod. 138. The King v. Aſhley, S. C. accordingly; for there may be no juſtices of the divi- 
fon. Diviſion is not known in our law, but only of counties into hundreds; and by that ex- 
ſſion in that ſtatute is meant to go to the next juſtice, 2 Shaw's Pratt. ſuſt. 2g. cites 
C. S. P. Ibid. 24. 3 Salk. 258. Paſch. 9 W. 3. S. C. Shaw's Pariſh 
Law, 198. cites S. C. Juſt. Caſe Law, 247. cites S. C. S. P. MS. Caſes. Trin. 


20 Ann. B. R. in caſe of the Queen v. Little Horſtead, and Petworth, alias Ringmer Pariſh 


V. Petworth. ; 


3. Five juſtices of the peace are too many to join in an order for 
ſettling of a poor perſon; for they may well make a majority at 


the ſeſſions, and ſo confirm their own order. Per Holt Ch. J. 


12 Mod. 559. Mich. 13 W. 3. B. R. Anon. 
Poor's Set- 4. An order of 2 juſtices was quaſhed, becauſe it did nt appear 


. that they were juſtices of the county, or for the county, but only 

cites d. C. reſiding in the county. 2 Salk 474. The King v. Dobbyn. 
Shaw 

ee. S. P. Ibid. 24.——Nell. Juſt, 550. cites S. C.—S. P. Dalt. 

Juſt. cap. 73-——S. P. Juſt. Caſe Law, 243. | 


5. An order made by the juſtices of the county of . . . . was 
quaſhed, becauſe it was not mentioned of what county they were, 
and here are ns relative words, as of the county aforeſaid, or of the 
faid county. MS. Cafes. Mich. 8 Ann. Anon. = 

[ 405 ] 6. The port and town of Dover have juſtices of their own, 
who removed a family from St. Peter's in Dover to Aſh. It was 
objected, that it did net appear that the pariſh of St. Peter's is 
within their juriſdiction; but it was anſwered, that Dover is in- 


ſerted in the margin, and therefore it muſt be intended that they 
have juriſdiction aud authority. Per Cur. the juſtices here have 


a limited juriſdiction, and a reſtrained power; and therefore it 
cannot be intended that they have juriſdiction, unleſs it appears that 


they have upon the face of the order; and it was quaſhed for 


this. ſingle objection. Poor's Settlements, 96. pl. 130. Paſch. 
1721. B. R. St, Peter's Pariſh in Dover v. the Pariſh of Aſh 
in Kent. 


(T) Orders of Settlement or Removal. Quaſhed 
in what Caſes in general. | 


1. N order of ſettlement of a poor man was made, and 
afterwards altered, and a re-ſettlement made by a ſecond 

order, Per Tremain, this ſecond order cannot be made by law, 
and therefore the order quaſhed. Cumb. 66. Mich, 3 Jac. 2. 
B. R. The King v. the Inhabitants of Studley, 


- 


2, Two 


Settlement of the Poor, 405 


2. Two juſtices made an order of ſettlement of a poor man Had there 
in Bedfordſhire ; two juſtices of Bedfordſhire make an order to ae. * 
ſettle him in Bucks, the pariſh in Bucks appeals to the ſeſſions 3 
in Bedfordſhire ; the Court would not quaſh the 24 order, be- would be 


cauſe they had appealed upon it. quaſhed, 


Cumb. 226. Mich. 5 W. Comb. 93 
& M. B. R. Swamburn in Bucks v. The King 


v. the In- 
habitants of St. Giles, Cambridge, 


3. Per Northey, it was ſettled in the caſe of WooTon-BasstT, Juſt. Caſe 
that if the 1/7 order be naught, no fubſequent order on an appeal can 1 3 
make it good. 2 Salk. 482. Mich. 10 W. 3. B. R. Anon. 2 Shaw's 
And fays that Hill. 1x W. 3. B. R. Same rule was taken by Pre&t. Juſt. 
Holt Ch. J. and both orders quaſhed; and Trin. 2 Ann. the 8 


fame reſolution between SELON AND RIPLEY. Shaw's Pa- 
; | riſh Law, 


195, 196. cites S. C,——lIbid, 240. cites S. C. 


(U) Orders of Settlement, or Removal. Quaſhed 
in what Caſes, for Want of Adjudication. 


* was moved to quaſh an order of 2 juſtices, which re- 
cited, whereas B. is, as toe are cred:bly informed, the place 3-46, fo 
of his laſt legal ſettlement, not averring that it was the place of it ſhould 
his laſt legal ſettlement, as it ought; for that the ſtatute ſays, have been 
that the poor perſon ſhall be removed to the place where he was ry arg 


laſt legally ſettled; and it was quaihed. 2 Salk. 473. Mich. judgment, 
8 W. 3. B. R. The Pariſh of Trowbridge v. Weſton. ought to be 


poyfttive and 
certain. 2 Shaw's Pract. Juſt. 22, cites S. C. Ibid. 26. cites S. C. 


Nell, Juit. 549. 
Cites S. C,—-—Dalt. Juſt. cap. 73. cites S. C. Shaw's Pariſh Law, 194. cites S. C,—— 
Ibid. 195. cites S. C. 


Poor's Settlements, 244. pl. 284 S. C. 5 
J. S. is /ikely to become chargeable, as we are credilly informed, No adjudication; per Parker, 


it is the belief of another. Poor's Settlements, 27. pi. 38. Paſch, 1711. B. R. Wekham Magna 
& Parva iu Suſſex. 

2 
[ 406 }® 


2. Whereas complaint has been made to us, that Elizabeth 5: 2 Jak. 
Fulford, wife of Uriel Fulford, is lately come into the parith of 2 
St. Giles, Cripplegate, and is likely to become chargeadle to the Jaſt. 549, 
ſame; and whereas on oath made by the ſaid Eliz, Fulford, it ap- eites S. C. 
pears that her huſband was laſt legally ſettled at Hackney ; theſe 
are therefore, &c. It was quaſhed, becauſe there is no judgment 
of the juſtices concerning the laſt legal ſettlement, but only the 
eath of the woman, 2 Salk. 478. Paſch. 9 W. 3. B. R. The 
Inhabitants of St. Giles, Cripplegate, v. Hackney. 

3. Whereas complaint hath been made to us, that F. D. with Poor's Set- 
his wife and children, came from his place of abode and laſt legal ac er 
ſettlement in Berry to Arundel, we therefore require you, &c. bs 8 
Naught; for there is no adjudication of the juſtices, which 2 Shaw's, , 
was his laſt legal ſettlement, but only a complaint that Berry eg Jult 
was, which doth not appear whether true or falſe. 2 Salk. $:c.—Net 


479. Paſch. 9 W. 3. B. R. Berry Pariſh v. Arundel Pariſh. Jed. 550. - 


3 Mod. 23. 


4. Exception cites S. C. 


Hill. 8 W. 
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to become chargeable, are always the words of the ju 
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But where 4 Exception was taken to an order, that it is not adjudged 


. „ that the perſon removed was likely to become chargeable to the 


&5 xpexcom- Pariſh ; but it is only ſaid that the juſtices were informed ſo by the 
«int of the gyerſeers. Sed non allocatur, becauſe there is no on an 


N ſuch adjudication; and the order was confirmed. Ld. Raym. 


overſeersof Rep. 513. Hill. 11 W. 3. Inhabitants of Kingſton Bowſey v. 
52 J. 5 thoſe of Beddingham. | 

$az intrudes, and is likely to become chargeable ; theſe are to convey, &c. This was held to be ill, 
there being no adjudication; for the juſtices muſt adjudge themſelves. Poor's Scttlements, go. 
Pl. 47. Paſch. 1712. B. R. Pariſh of Mitton's caſe. 


- — 5. Exception was taken to an order of 2 juſtices, becauſe it 
hi Os was only faid to be complained by the churchwardens, that the 
S. C.—— perſon removed was likely to become chargeable ; but not adjudged 


N 


1 ſo by the juſtices. Holt Ch. J. ſaid, that the juſtices cannot 
70g. Sc. remove a man unleſs he be likely to become chargeable; for 
S. P. 6Mod. otherwiſe they might remove a. man of an eſtate: and he took 


163. Paſch. a diverſity, that where the order is e 7 
—xn. Ys r is, whereas it appears to us, 


The Qu b » 
v. 5 able to the pariſh, that will be well wag, =. but where it is as 


ham Mur- here, whereas complaint has been made, &c. that it is ill. But 

— it was agreed to be referred to the judge of aſſiſe. It ovght 10 
An order appear, that the perſon removed 1s a pero removeable, and there 
was thus; ought to be à particular averment, that he is likely to become 


where? if chargeable. 2 Salk. 491. Trin. 13 W. 3. B. R. The In- 


appears : 4 

Te. habitants of Suddlecomb v. Burwaſh. 

4 of | 

Eleanor Jener reli? of Edward Jenes, that fhe and ber daughter Mary were laſ legally ſettled in 

Reckvil, who are likely to become chargedble; theſe are to remove, &c. It was objetted, that here 

is no adjudication that they are likely to become chargeable. Per Cur. the words, who are likely 
— If it had been, that they are likely to 

become chargeable, then it had been a recital only, and the words of the overſeers. Poor's Settle- 

ments, 15. pl. 21. Trin. 12 Ann. B. R. The Queen v. the Inhabitants of Rockvill. 


*[ 407 ] 


vpn a 6. An order was made reciting, that whereas complaint has 
| motion to pm made unto us bythe &c. that 7. 


ol na S. who is lately come into the 
order of pariſh of, &c, with a certificate according to 8-& g W. 3. i 
ſeflions aZually chargeable to the pariſh, and it was quaſhed ; for the juſ- 
upon » ter. tices muſt adjudge him to be chargeable, or at leaſt muſt ſay that 


— it appeared to them that he was ſo; but the juſtices need not ad- 


= —_ judge the place that gives the certificate to be the place of his la/! 
4 Leal ſettlement. 2 Salk. 530. Trin. 2 Ann. B. R. Malden 


adjudged v. Fenwick. 


laft ſettled in ſuch a place he came from. The Court held it not ncegſſary ſo to adjudge it; but it 
pot appearing in the order, that he had been chargeable to the pariſh; but only, that whereas he 
was likely to become chargeable, the Court quaſhed it; for by the certificate the pariſh is bound io 
receive him, and cannot remove him till be becomes 3 attually. 11 Mod. 64. Mich. 4 
Ann. B. R. The Queen v. Whiten. | : 

- Two juſtices upon information that J. S was chargeable to the pariſh of Willerton, and upon its 
appearing by certificate from the pariſh of Wadingham that F. S. belonged to that 3 made an 
order to remove him to Wadingham, without ad judging him agtually chargeable to Willerton ; and 


for that reaſon the order was quaſhed, MS. Caſes. Hill. 4 Geo. B. R. The King v. the Inha- 
bicants of Waringham in the county of Lincoln. Ang adds a N. B. This caſe is within the 


7. An 


849 W. z- cap. 30. 


&c. on the complaint, and that J. S. is like to become charge- 
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7. An order of two juſtices was, whereas complaint hath been S. P., Juſt. 


made to us by the churchwardens, &c. of A. that B. came. to orgy 


/ettle in ſuch a pariſh contrary io law, therefore they ordered to Shaw's 


uch a place. And it was quaſhed for want of adjudication, that Pratt. Juſt. gap” 


22. cites 


he was likely to become chargeable. 6 Mod. 163. Paſch. 3 $6 Nele 


Ann. B. R. The Queen v. the Inhabitants of Newnham juſt. 549. 

Murrey. . | cites 8. C. 
8. The order m contain an adjudication of the laſt legal ſettle- Shaw's Pa- 

ment of the party. 2 Shaw's Pract. Juſt. 22. cites Paich: 6 Ann. — 


The Queen v. the Pariſhes of Langley and Goring. S: C. by 


name of the 


Queen v. the Pariſhes of Dangley and Goring. But Mich. 9 Ann. B. R. An order was held 
good that had no 36judication, but only that ut appeared to the juſtices that ſuch-a ane was lite 
ts become chargeable, and that ſuch a place was the place of his laſt legal ſettlement. MS. Caſes, 
pl. 37. Trin. 9 Ann. B. . | 

S. P. 10 Mod. 26. Trin. 10 W. 3. B. R. The Pariſh of Petworth's caſe. 8 

The order is ſufficient without any adjudication, provided ſ much is averred as is neceſſary to 


u the matter within the juriſdietion of the juſtices. Per Cur. MS. Caſes. Mich. 5 Geo. 'The 


King v. the Inhabitants of St. Nicholas, Glouceſter, v. St. Clements, Worceſter. 


9. Two juſtices ſent a perſon from St. Mary Ottery iv Devon 
to St. Mary's in Briſtol, and that he was laft ſettled there ac- 
cording to their knowledge. It was objected, that the order ſhould 
have ſaid that he was laſt ſettled there; for an order is a judg- 
ment, which muſt be certain and poſitive, and he might have been 
ſettled elſewhere, and they not know it, And it was quaſhed 
per Cur. Poor's Settlements, 23. pl. 32. Mich. 1713. B. R. 
St, Mary Ottery in Devon v. St. Mary's in Briſtol. 
ro. "The order run thus: that F. S. has lately intruded himſelf, Ia a ma- 
and is likely to become chargeable. Per Cur. this is no adjudi- — 
cation, but a recital and complaint. Poor's Settlements, 85. have of 


pl. 115. Mich. 1718. B. R. The Pariſhes of St. Nicholas this cafe, it 


| is reported 
v. St. Clements. rs oh 


Court was moved to quaſh an order of removal for want of an adjudication, that the perſon was 
likely to become chargeable. The order was to this effect, (viz.) Whereas upon complaint of, &c. 
J. S. hath intruded, &c. not having occupied a tenement of 101. per ann. nor given ſecurity, &c. but 


' is likely to become chargeable, &c. therefore wwe require yu to tonvey, KC. Reeves, for the order, 


ſaid, that an adjudication is not required to be made in any one certain form, and that the particle 
{bat } ſhews that the ſubſequent words are the juſtices, and not part of the complaint, which begins 
with the word {that } and mult in propriety of ſpeech be continued in the fame form. Darnel 
Serjeant contra, that the form of the expreſſion uſed in the beginning of the complaint is varied in 
other clauſes, which cannot but be conſtrued part of the complaint, as not having occupied, &. 


nor having given ſecurity, &c. Per tot. Cur. the words {but is likely to become chargeable } are 


plainly part of the complaint, and not the opinion of the juſtices; and Eyre ſaid, that it had been 
ſo adjudged, and defired Darnel to find out the caſe, MS. Caſes. Mich. 5 Geo. B. R. S. C. 
by name of the Inhabitants of St. Nicholas, Glouceſter, v. St. Clements in Worcelter. 


It. It has been held, that ſaying a por perſon came to live in 
a tenement under the value of 10l. per annum, will ſupply the ad- 


_ Judication of his being likely to become chargeable, MS. Caſes, 
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408 Settlement of the Poor. 


S{X) (W) Orders of Settlement or Removal. Quaſhed 

” in what Caſes for Mant of Words. And where 
they ſhall be ſapplied by Intendment, or by other 
Words in the ſame Order. 


Poor's Set- 1. N order to remove J. S. was quaſhed, becauſe it was not 


1 ſaid that he was poor, or * likely to become chargeable to 
cites S. C. the pariſh. 3 Salk, 255. Scrivenham Pariſh v. St. Nicholas. 
Dale. Juſt. | 

cap. 73. cites S. C. S. P. Poor's Settlements, 24. pl. 34. Hill, 1712. Royden 
Pariſh in Efiex v. Hoxden in Hertfordſhire. i 


= 2 _ 2. An order was thus: whereas J. S. is /ikely to become charge- 
Pratt. Juſt. able, and did not ſay to what pariſh. It was quaſhed. Poor's 


28. cities Settlements, 27. pl. 40. Trin. 1711. B. R. The Queen v. 


3 11 the Inhabitants of Bradford. 


S. P. Shaw's Pariſh Law, 199. But Poor's Settlements, 108. pl. 145. Mich. 1722. in the caſe | 


of Poxs#ax PArisn v. Or D Fisa-STatett ParisH in London, the like objection was made; 
and Pratt Ch. J. and the whole Court ſaid, it muff neceſſarily be intended to the pariſh where the 
zntruſion was, and the objection was over-ruled. | 

It was objected to an order, that it is not ſaid, where he is likely to become chargeable, butit 
was ſaid in the complaint, likely to be there chargeable, but not in the adjudication ; but it was 
over-ruled. The law mult of neceſſity ſuppoſe it to be in the ſame place, Poor's Settlements, 7. 
P!. 11. The Parith of Crowland v. St. John Baptilt in Peterborough. 


3. Whereas it appears (net ſaying, unto us, &c. ), ill. Poor's 


Settlements, 27. pl. 39. Trin. 1711. B. R. Anon. 

4. Whereas J. S. and his 3 children have intruded into Pet- 
worth, and their laſt legal place of ſettlement was in Ringmere, 
and are likely to become chargeable. It was moved to quaſh it, 
becauſe it does not ſet forth the ages of the children; but it was 
anſwered, that it is not neceſſary £-this caſe ; for the order ſays, 
they were laſt legally ſettled in Ringmere, and then no matter 
what their ages are: and the Court was of the ſame opinion, and 
ſo it was not quaſhed. Poor's Settlements, 28. pl. 41. Trin. 
1711. B. R. The Pariſh of Ringmere v. Petworth in Suſſex. 


Zo where 5. Whereas J. L. is ſettled in Wigtown, and is intruded into 


an order the pariſh of A. Theſe are to remove him and 2 children. It 


was 1s re- 


move Eliza- Was objected, that it is not ſaid (his children); for they cannot 
beth Dyke pain a ſettlement by reaſon of their parents, unleſs ſaid to be 
ard ber 3 theirs; and the next day between BARRO W and EnGLEBy the 
children; . . . . . 

ſerting ſame objection was made, but the Court held it too nice a diſ- 
fo:th, that tinction; for they muſt neceſſarily be intended to be his. Poor's 


Eiizaver® Settlements, 30. pl. 48. Paſch. 1712. B. R. The Queen v. 


was the 


widow of the Inhabitants of Wigtown in Cumberland. 


ore Abra- 


te, deceaſed, feitled in engage. It was objected, that it did net appear that they were 
ur, the children are under 7 years of age; beſides we will 


brabam Dyke's children ; but per 
not preſume m had another father, in regard their names are ſaid to be Dykes, And the order 
was confirmed. Poor's Scttlements, 94. pl, 278. Hill, 2720. B. R. The Pariſh of St. Cathe · 
rinc's, Col:man-Street, v. Whitechapel, | 


6. An 
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6. An order was to remove a-poor perſon upon complaint of 
the overſeers and churchwardens of Needham- Market, that one 
Sarah Cannum has intruded herſ-lf into Nezdham-MMarket ; and 
whereas it appears upon her oath, that ſhe was laſt ſettled at Quintins 
St. Mary's; we, therefore adjudge accordingly : theſe are to remove, 
&c, It was objected, that it * does not appear that Needham- 
Market is a pariſh, and the ſtatute expreſsly ſays, pariſh, But 
Ld. Parker ſaid, the words overſeers and churchwardens are ſuf- 
ficient, and make the order good. Poor's Settlements, 10. 
pl. 15. Paſch. 1713. B. R. The Queen v. the Inhabitants of 


| Needham- Market. | 


7. It was moved to quaſh an order of 2 juſtices for not ſaying in 
what county; but note, the clerk of the peace in the ſeſſions order 
had laid it in Somerſet. Per Cur. the clerk of the peace cannot 
cure a defect in the original order. 2dly, It was objected, that it 
is not ſaid, that they are juſtices of the peace, but coram A. et B. 
Juſtices of the county, but not cf the peace: but it was ſaid, that 
the words ſubſequent quorum unus do aſcertain that they were 
juſtices of the peace. Per Cur. there is a quorum beſides in 
commiſſions of the peace: and the order was quaſhed. Poor's 
Settlements, 19. pl. 27. Mich. 1713. B. R. The Queen v. 


the Inhabitants of Uplin. 


8. J. C. and S. his wife are intruded, and are likely to become — Caſes, 
111, an 


| chargeable to the pariſh of Coln, St. Aldwin's. It was objected, pic, 


that this order was void for uncertainty; for it does not appear Geo. S. C. 


which of them intruded, and there muſt be an actual intruſion, by name of 


but the Court over-ruled the objection. It is neceſſarily intended CO St. 

. . . A mins v. 
that the wife is where the huſband is; beſides the words are, likely South-mar- 
to become chargeable, which is impoſlible from its nature, unleſs an pr 

Wnere an 


they are in the pariſh ; for otherwiſe how can they be ſaid to be | Ne 
chargeable? Pratt Ch. J. doubted, whether an intruſion is ab- forth that 


folutely neceſſary or no; the likelihood to become chargeable J ©. is in- 

ſupplies it. Poor's Settlements, 92. pl. 125. Trin. 1719. B. R. CS 

Southmaſon v. Coln, St. Aldwyn's. of 0by, and 
is become 


chargeable, which the juſtices adjudge, Theſe are to remove the ſaid N. O. his wife and child to the 
parith of Linſbury. It was objeRed, that the juſtices have removed more than is complained of, 
neither does it appear that the wife and child intruded themſelves. Per Cur. the iztrufion of the 
buftand is by a conſequence of law the intruſion of the wife, they are una caro, and cannot be ſepa- 
rated, and the ſettlement of the huiband is the ſettlement of the wife and child. Poor's Settle- 
ments, 105. pl. 142. Trin. 1722. The Pariſh of Oby v. Linſbury. Poor's Settlements, 192. 


pl. 138. S. C. whereupon the objection they were ordered to ſhe w cauſe. 


(X) Orders of Settlement or Removal quaſhed 1 
Part. In what Caſes. 


T, N order of two juſtices was to remove a man and his tio Poor's Set- 


tlements, 


children out of the pariſh of C. where he might become acer 


chargeable, he not having rented a tenement of lol. a year. And cites S. C. 
Shaw's Pa- 


it was held, that ſaying they might become chargeable was not 3 


well; but it ſhould be, that they were likely to become charge- | e 


h 2 able; S. C. 3 


n 
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4409 Settlement of the Poor. 


— a able: but it was held, that ſaying they had not rented a tenement 

— * of tol. per annum did ſuffice; but it was held bad as to the 

S. C. children ; for they are only removeable as perſons not ſettled, and 
likely to become chargeable, or ſo young, as they are not able to 
provide for themſelves. And it was quaſhed as to the children. 
Farr. 54. Mich. 1 Ann. B. R. The Queen v. the Inhabitants 

| of Caple in Surry. | 

Shaw's Pa= 2. JF hereas F. S. has intruded into the pariſh of A. and is likely 

ri Law, % become chargeable ; theſe are te remove him with 3 children; 


299. cites | 6 
SC. quaſhed as to the children; for they have removed more than is 


complained of. 4 Shaw's Pract. Juſt. 28. cites the Pariſh of Up- 


poterce v. Dunfavel in Devon. 
[ 410 ] 3. It was moved to quath an order of 2 juſtices, which was in 


the form following (viz.) We ds adjudge that * S. and his family 


are lizely to become chargeavle, and that their laſt legal place of ſettle- 
ment was in, &c. It was quaſhed per tot. Cur. as to the family, 
for the uncertainty; and per tot. Cur. the latter part of the ad- 
judication was held good, and that it had been fo adjudged. 
Mich. 2 Geo. No. 7. And Pratt Ch. J. ſaid, that when the 
Court hath once given judgment upon any form of expreſſion, it 
would be inconvenient to give a contrary judgment, becauſe in 
all probability the juſtices below regulate the form of their orders 
by the judgments of this Court, but if the cafe had been res in- 
tegra he ſhould have doubted. MS. Cafes. Mich. 5 Geo. B. R. 
The Inhabitants of Sieſton v. the Inhabitants of Beeſton. | 
4. An order was made to remove a woman and her 3 children 
from H. to M. The father and mother were both vagrants, and 
the 1 not known, but the mother was born at M. 
and the children at H. Affirmed as to the mother, but quaſhed 
as to the children. MS. Caſes. Trin. 11 Geo. Marſton v, 
Hanning. | | | 
Two juf- 5. An order to remove J. S. his wife and children from A. to B. 


— rg void as to the children, being too general. MS. Caſes. 


the county of Eſſex made an order for the removal of a man, his wife, and g children, without 
naming them; and the order was quaſhed as to the children, becauſe he might have more than 3 
children, and it would be wncertain which g were to be removed. MS, Caſes. Mich. 4 Gco. 
The Town of South · minſler v. the Town of Coringham. 
. 3 
5 > 


6. Two juſtices made an order to remove a woman and her 
baſtard child, adjudging them likely to become chargeable, and the 
laſt legal ſettlement of the woman to be, &c. The order was quaſhed 
as to the child, becauſe the place to which they were removed was 
not adjudged to be the place of ſettlement of the baſtard children, 


who was to be ſettled in the place of his nativity whereſoever the 


mother's was. MS. Caſes. The King v. the Inhabitants of 
Sutton. 


For more of Settlement of the Poor in general, ſee Apprentices, 


Baſtardy, Certificate-men, Orders, Removals, 
Po. and other proper Titles, 


- 


* Sewers, 


, 


( 410 ) 


* Sewers. 


(A) Statutes relating to Sewers, and impowering 


the Commiſſioners. 


1. 6 Hen. cap. 5. NACTS, that during 10 years com- 
miſſions of ſewers Hall be made by the 
Chancellor, to be ſent into all parts of the realm, where ſhall be 


needful, according to the form in the act. 


* Commile 
Gon of 
ſewers ro 
defend the 
kingdom 
againſt the ' 
fee is very 
ancient, and 
even by ſpe. 
cial pre- 
feription in 
ſome caſes 3 
but ſewers 
for melioras 
tion of land 
are by a 
of pariia- 
ment. Per 
Holt. 12 
Mod. 331. 


Mich. 11 W. 3. B. R. Vills of Shandrigamy v. Shouledams 


2. 8 Hen. 6. cap. 3. Enacts, that commiſſioners of ſetvers ſhall | 411 | 
have power to ordain and execute the ordinances, and other affairs, 
to be made according to the purport of the commiſſions ordained by 


the ſtatute of 6 H. 6. 5. 


3. 6 Hen. 8. cap. 10. S. 1. Enacts, that the act 6 AH. 6. 


cap. 5. and all other authorities, concerning commiſſioners of ſervers, 


ſhall endure for ever, and the Chancellor ſhall have power to grant 


commiſſions of ſewers to perſons named by the Chancellor. 


S. 2. The chancellor ſhall make no commiſſion to any perſon for 
the execution of this act, except he have lands of freehold to the 
yearly value of 201. or be juſtice of quorum learned, within tie 


ſhires. | 


S. 3. If fuch commiſſion be directed to any perſon not having 
land;, Ic. or not being juſtice of the quorum ; ſuch commiſſion, 


and all prefentments before ſuch commiſſioners, ſhall be void. 


act to continue Io years, &c. 


This 


4. 23 H. 8. cap. 5. S. 1. Enacts, that commuſſions of ſewers ſhall 


be directed into all parts within this realm, where need ſhall require, 


according to the r enſuing, to fuch ſubſtantial perſons, as /hall be 
ord Chancellor and Lord Treaſurer, and the 2 


named by the 


Chief Juſtices, or by 3 of them, whereof the Lord Chancellor 


to be one, 


« S$. 2. Henry the Eighth, &c. Know ye, that for as much 
« as the walls, ditches, banks, gutters, ſewers, gotes, calcies, 
« bridges, ſtreams, and other defences by the coaſts of the ſea, 
« and marſh ground, being and lying within the limits of A. B. 


« or C. in the county or counties of „or in the 


borders 


& or confines of the ſame, by rage of the ſea, flowing and re- 
« flowing, and by means of the trenches of freſh water deſcending, 


and having courſe by * ways to the ſea, be ſo dirup 


| _ rate, 


411 Sewers. 
rate, and broken; and alſo the common paſſages of ſhips, balengers, 
« and beats of the rivers, ſtreams, and other floods, within the 
„limits of A. &c. in the county or counties of or in 
« the borders or confines of the ſame, by means of ſetting up, 
& erecting, and making of ſtreams, mills, bridges, ponds, fiſh- 
ce garths, milldams, locks, hebbing-wears, hecks, floodgates, or 
« other like lets, impediments, or annoyances, be letted, or inter- 
« rupted, ſo that great and ineſtimable damage for default of re- 
<« paration of the ſaid walls, ditches, banks, fences, ſewers, gotes, 
& gutters, calcies, bridges, and ftreams ; and alſo by means of 
« ſetting up, erecting, making, and enlarging of the ſaid fiſn-garths, 
“ &c. and other like anoyances in times paſt has happened, and 
« yet is to be feared, that far greater hurt, loſs, and damages zs 
lite to enſue, unleſs that ſpeedy remedy be provided in that 
« behalf. | 
6“ S. 3. Ve therefore, for that by reaſon of our dignity and 
te prerogative royal we be bound to provide for the ſafety and 
<« preſervation of our realm of England, willing that ſpeedy 
* There <Q remedy be had in the premiſſes, have aſſigned you, and * 6 of 
2 os « you, of which we will that A. B. and C. ſhall be 3, to be our 
een &c. ax © juſtices, to ſurvey the ſaid walls, treams, ditches, banks, gutters, 
the leaſt „ ſewers, gotes, calcies, bridges, trenches, mills, mill-dams, flood- 
7 <« gates, ponds, locks, hebbing-wears, and other impediments, lets, 
of this com- and annoyances aforeſaid, and the ſame to cauſe to be made, cor- 
wiſhon. ( rected, repaired, amended, put down, or reformed, as the caſe 
4 loft. 275. ac ſhall require, + after your wiſdoms and diſcretions. And therein 
+ See Infra 4c as well to ordain and do, after the form, tenor, and effect of all 
| & and fingular the flatutes and ordinances made before March 1, | 
“ in the 23d year of our reign, touching the premiſſes, or any of 
« them, as alſo to enquire by the oaths of the honeſt and /awful men 
« of the ſaid ſhire or ſhires, place or places, where ſuch defaults 
or annoyances be, as well within the liberties as without (by : 
« whom the truth may the rather be known) through whoſe de- 0 
« fault the ſaid hurts and damages have happened, and w/:o bas or 


« holds any lands or tenements, or common of paſture, or profit of 


[ 412 |] © fiſhing, or has or may have any hurt, loſs, or diſadvantage, by 8 
« any manner of means in the ſaid places, as well near to the 0 
cc ſaid dangers, lets, and impediments, as inhabiting or dwelling - 
“ thereabouts, by the ſaid walls, ditches, banks, gutters, gotes, d 
« ſewers, trenches, and other the ſaid impediments and an- Ca 


* „ and all thoſe pes ſans, and every of them, to tax, 
« aſſeſs, charge, diſtrain, and puniſh, as well within the metes, 
« limits, and bounds of old time accuſtomed, or otherwiſe, or 


* See (B) © elſewhere, within our realm of England, “ after the quantity of « 
and (C) © their lands, tenements, and rents, by the number of acres and « 
cc perches, after the rate of every perſon's portion, tenure, or ce 
« profit, or after the quantity of their common of paſture, or ce 
« profit of fiſhing, or other commodities there, by ſuch ways and 0 
e mean, and in ſuch manner and form, as you, or © of you, wheresf « 
« A. B. and C. to be 3, ſhall ſeem moſt convenient to be ordained « 
& and done, for redreſs and reformation to be had in the pre- « , 


« milles : 


or OS Wi Re 


| Sewers. 5 412 


et miſſes: and alſo to reform, repair, and amend the ſaid walls, 

« ditches, banks, gutters, ſewers, gotes, calcies, bridges, ſtreams, 

cc and other the premiſſes, in all places needful; and the ſame as 

cc often, and where need ſhall be, to make new, and to cleanſe, 

« and purge the trenches, ſewers, and ditches, in all places ne- 

ce ceſſary; and further, to + reform, amend, proſtrate, and over- + A cauſey 
&« throw all ſuch mills, ſtreams, ponds, locks, fiſh-garths, hebbing- I, 8 
« wears, and other impediments and annoyances aforeſaid, as ſhall erected on 
« be found by inquitition, or by your ſurveying and | diſcre- the river 


ce tions, to be exceſſive, or hurtful ; — n w 


Cheſter before the time of E. 1. for the neceſſaty maintenance of certain mills of the king's and of 


ſubjetts, at the end of the cauſey were lately decreed by commiſſioners of ſewers to have a breach 
of 10 roods long to be made in the cauſey, though it remained then as at firſt it was built, without 
any alteration. This matter being referred by the privy-counſel to the 2 Chief Juſtices and Chief 
Baron, who upon hearing counſel, reſolved, that the Batute of Magna Charta, cap. 23. for putting 
down all kidels, extends only to wears for taking fi/b; and that the fi;ft ſtatute which extends to 
proltrating, &c. mills, &c. was 25 E. g. cap. 4. which appoints ſuch only to be profirated as were 
erected in E. 1/t's time, or after; but 1 E. 4. cap. 12. enacts, that mills, milftanks, and other impe- 
diments, befyre E. 1. or after which were inhanced ſhould be corrected. Fc. but that none of thoſe 
acts extend to the caſe in queſtion, ana that 12 E. 4. cap. 7. confirms all thoſe as, and thereby the 
generality of Magna Chaita, cap. 23, is reſtrained, as appears by the ſaid acts, and 23 fl. 8. cap. 5. 
which geen the form, Sc. of commiſſioners of ſewers, and gives authority to them 1 ſurvey 
walls, Sc. and to corre, Fe. them according to their diſeretions, does not repeal any of the ſaid 
atts; beſides, there is a proviſo that all flatutes, Sc. not contrary te this att, nor heretofore repealed 
ſhall fland, Sc. And tney certified the privy-counſel that the 25th of E. g. & 1 H. 4. are ſtill in 
force, and that the authority of the commithoners extends not to mills, &c, erected before E. 1. 
arleſs they were raiſed higher, and thereby more prejudicial; and if they were, yet in ſuch caſe 
they are only to be reformed, but nd4 proſtrated. 10 Rep. 137. b. Paſch, 7 Jac. The caſe of 
Cheſter Mils. 13 Rep. 35. S. C. Cala. Lect. 4. cites S, C. | 
| See Infra, ** 


« Aud alſo to _— and aſſign diligent, faithful, and true t 4 clergy» 
« keepers, bailiffs, ſurveyors, collectors, t expenditors, and other fag 09mg 


« miniſters and Fcers, for the ſafety, conſervation, reparation, in the le- 
« reformation, and making f the premiſſes, and every of them; = (of 

| omney- 
Marſh in Kent] was made an expenditor by the commiſſioners of ſewers, whereupon he prayed his 
writ.of privilege and it was granted; for the regiſter is, vir militaus deo non implicetur negotiis 
ſecularibus; and the ancient law is, quod clerici non ponantur in officia, Vent. 105. Mich.,22 
Cor. 2. B. R. Dr. Lee's caſe. Mod. 282. pl 28. Trin. 29 Car. 2. B. R. S. C. and it was in- 
fiſled that he was Archdeacon of Rocheiter, where his conſtant attend-nce was required. It was 
anſwered that his predeceſſor did execute this ethce, and the Court ordered notice to be given, 
and cauſe ſhewn why the doctor ſhould not do the like. But afterwards Rainsford and Moreton 
only being in Court it was ruled, that he ſhould be privileged, becauſe he 1s a clergyman. But 
the Reporter ſays he thinks for another reaſon, viz. becauſe the land is in leaſe, and the tenant, if 
any, ought to do the office, Ley. 3og. Mich. 2g Car. 2. B. R. S. C. by name of the Arch. 
deacon of Rocheſter's caſe, ſays, that the writ of. privilege was prayed for both reaſons. 1, Be- 
cauſe he was an eccleſiaſtical perſon. adly, Becauſe all the land which he had in the level was in 
leaſe for gg years; and that the writ was granted by Rainsford aud Moreton; by Moreton for the 
alt reaſou and by Rainsford for the 2d. | 


« And to hear the account of the collectors and other miniſters 
te of and for the receipt and laying out of the money that ſhall be 
« levied and paid, in and about the making, repairing, reforming, 


% and amending of the ſaid walls, ditches, banks, gutters, gotes, [ 413 ] 


« ſewers, calcies, bridges, ſtreams, trenches, mills, ponds, locks, 
« fiſh-garths, flood-gates, and other impediments and annoyances 
<« aforeſaid; and to diſtrain for the arrearages of every ſuch col- 
election, tax, and aſſeſs, as often as ſhall be expedient, or other- - 
e wiſe, to puniſh the debtors and detainers of the ſame, by fines, 

IO Hh4 „ amerciaments, 
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2 Not- 
withitend- 


ing the 


++ The 
commiſ- 
ſionets of 
ſewers 
throughout 
England are 
mat beund to 
urſue the + 
— and 
ci on of 
Rumney- 
Naß. Re- 
ſolved clear- 
ly, notwith- 
ſtanding the 
words in 
the flatute 
of 23 H. 8. 
cp. 5. But 
in cafe 
where any 
particular 
place with- 
in their 
comimſſioa 
has ſuch 
laws and 
cultoms as 
Rumney- 
Marſh has, 
there they 
may . r ſue 
them. 10 
Rep. 140. 
in Keigh- 
's caſe. 


Callis Lect. 


g.cites S. C. 


and ſays, 
that 16 his 


ce amerciaments, pains, or other like means, aſter your good *® 
ce darſcretions ; | 

words of tl e commiſſion give authority to the commiſſioners to act according to their diſcretion, 
yet their prucecdings ought to be bounded by the rule of law and reaſon, 5 Rep. 100. a. in 


Rooke's Calc. S. P. 10 Rep. 140. in Keighley's caſe, 


cc 
cc 


A 
* 
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cc 


by any ways or means, after your own wiſdoms and diſcretions ; 


Sewers. 


« And alſo to arreſt and tate as many carts, horſes, oxen, beaſts, 
and other inſtruments neceſſary, and as many workmen and la- 
bourers, as for the ſaid works and reparation ſhall ſuffice, 
paying for the ſame competent wages, ſalary, and ſtipend, in that 
behalf, and alſo take ſuch, and as many trees, woods, under- 
woods, and timber, and other neceſſaries, as for the ſame works 
and reparations ſhall be ſufficient, at a reaſonable price, by you, 
or 6 of you, of the which we will that A. B. and C. ſhall be 
3, to be aſſeſſed or limited, as well within the limits and bounds 
aforeſaid, as in any other place within the ſaid county or counties, 
near unto the faid places: and to make and ordain /?atutes, or- 
dinances, and proviſions, from time to time, as the cafe ſhall 
require, for the ſafeguard, conſervation, redreſs, correction, and 
reformation of the premi/ſes, and of every of them, and the parts 
lying to the ſame neceſſary and bechooful, after the laws and 


cuſtom of ++ Rumney- Marſh in the county of Kent, or otherwiſe, 


and to hear and determine all and fingular the premiſſes, as well 
at our ſuit as at e ger of any other whatſoever, complaining | 
of you, whereof A. B. and C. ſhall be . 


before you, or any 

3, after the laws and cuſtoms aforeſaid, or otherwiſe, by any 

other ways and means after your diſcretians; and alſo to make 4 
and direct all writs, precepts, warrants, or other commandments, c 
by virtue of theſe preſents, 1 all ſheriff5, bailiffs, and all other 7 
miniſters, officers, and ather perſons, as well within the liberties 7 
as without, before you, or 6 of you, whereof the ſaid A. B. 0 
and C. to be 3, at certain days, terms, and places to be pre- 

fixed, to be returned and received; and further to continue the n 
proceſs of the ſame, and finally to de all and every thing and . 
A as ſhall be reguiſite for the due execution of the premiſes, 

by all ways and means, after your diſcretions ; and therefore we =, 
command you, that at certain days and places, when, and where, c 
ye, or 6 of you, whereof the ſaid A. B. and C. to be 3, ſhall 

think expedient, ye do ſurvey the ſaid walls, fences, ditches, ar 
banks, gutters, gotes, ſewers, calcies, ponds, bridges, rivers, m. 
ſtreams, water-courſes, mills, locks, trenches, fiſh-garths, m 
flood-gates, and other lets, impediments, and annoyances afore- he 
ſaid, and accompliſh, fulfil, hear, and determine, all and fin- in 
gular the AR "0 in due form, and to the effect aforeſaid, pa 
after your good diſcretions; and all ſuch as ye ſhall fird negli de 
zent, gain-ſaying, or rebelling, in the ſaid works, reparations, un 
or reformations of the premilles, or negligent in the due exc- 
cution of this our commiſſion ; that ye do compel them by dif- the 
treſt, fines, and amerciaments, or by other puniſhments, ways, 0 
or means, 20 ich to you, or 6 of you, whereof the ſaid A. B. com 


& and 


ko, Abad ta G : 
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& and C. ſhall be 3, Hall ſeem maſt expedient for the ſpeedy re- opinion the 


« medy, redreſs, and reformation of the premiſſes, and due exe- — 
« cution of the fame; and all ſuch things as by you ſhall be made if they 

« and ordained in this behalf, as well within Jiberties as withaut, pleaſe make 
ce that you do cauſe the ſame firmly to be obſerved, doing therein mi eg 
cc as to our juſtice * appertains, after the laws and ſtatutes of this like thoſe 


« our realm, and according to your + wiſdoms and diſcretions. - 1 
r 7 


where there hath not been any ſuch uſe, and he thinks the words of the ſtatute will bear the con- 


ſtruction; and that the {aid opmion of Sir Edward Coke is not directly againſtit; and that upon 
decrees for ſales of land it is uſual in thoſe decrees to bind thoſe lands to the perpetual repairs. 
+ Sce ſupra. het | 


&« S. 4. Saved always to us ſuch fines and amerciaments as 
c to us therenrf ſhall belong ; and we alſo command our ſheriff or 
« /heriffs of our ſaid county or counties of that they 
« Hall cauſe to come before you, or 6 of you, of the which A. B. 

« and C. ſhall be 3, at ſuch days and places as ye ſhall appoint 
« to them, ſuch and as many hon-/? men of his or their bailiwicks, 
&« as well within the liberties as without, by whom the truth may 
&« beſt be known, to enquire of the premiſſes, commanding alſo ail 
« other miniſters and «Ficers, as well within the liberties as with- 
« out, that they and every of them /hall be attendant to you in 
and about the due execution of this our commiſſion. In wit- 
« neſs whereof we have cauſed theſe our letters- patent to be made, 
« witneſs ourſelf at Weſtminſter, the day of 

jn the year of our reign,” ; 

S. 5. Every ſuch commiſſioner, after he has knowledge thereof, 
ſhall put his diligence about the execution of the ſaid commiſſions, 
and before he ſhall take upon him the execution of the ſaid com- 
miſſion, he ſhall take an oath before the Lord Chancellor, or ſuch 
to whom the Chancellor ſhall direct the writ of dedimus poteſtatem, 
or before the juſtices of peace in the quarter- ſeſſions. 

S. 6. Every ſtatute rainy” bl made concerning the premiſſes, See ſupra, 
not being contrary to this act, nor heretofore repealed, ſhall ſtand 3 
for ever. | Cheſter 

S. 7. The commiſſioners named in the ſaid commiſſions, have power Mills, 
to make laws and decrees, and to do every thing mentioned in the 
commiſſion ; and the ſame /aws to reform and make new. 

S. 8. If any perſon aſſeſſed for any lan is within the limits off See (B) 
any commiſſion, do not pay according to the ordinance of the com- 


miſſioners, by reaſon whereof the commiſſioners, for lack of pay- 


ment, ſhall decree the lands from the owners thereof, and their 
heirs, to any perſon for term of years, term of life, in fee-fimple, or 
in tail, for payment of the ſame lot; every ſuch decree ingroſſed in 
parchment, ſhall bind all perſons that at the making of the ſaid 
decree had any intereft in ſuch lands, and not to be reformed, 
unleſs by authority of parliament. | | 

S. 9. The ſame laws and decrees ſhall bind as well the lands of See(C)pl.g. 
the king as all other perſons. | 

S. 10. If axy perſon take upon him to fit by virtue of the [aid 
commiſſions, not being ſworn in form aforeſaid; or if any 76 
ES! it 


ſioners may | 
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fit as aforeſaid, not having lands for term of life, to the yearly value 
of 40 marks, except he be reſiant, and free of any city, borougb, or 
town corporate, and have moveable ſubſtance of the value of 109). 
or elſe be learned in the Jaws, viz. admitted in one of the 4 inns of 
Court for an utter barrifter, he ſhall forfeit 40l. for every time, 
See (G) per the one half to the king, and the ather half to the uſe of him that 
tot. will ſue therefore. 
This ſta- S. 11. J any action ſhall be attempted for taking any diſtreſi, 
tute was - RP . 
e , Or any other act deing, by authority of the commiſſion, the defendant 
the eaſe of may make avowry, conuſance, or juſtification, alleging that the ſaid 
the people, diftreſs, or other act whereof the plaintiff complains, was done by 


it, th : . : 
wit the authority of the commiſſion of ſewers, for lot or tax afſeſſe! by 


ants who the ſaid commiſſion, or for ſuch other act or cauſe as the ſaid de- 


are proſe - fendant did, by authority of the ſame commiſſion, and according to 
cuted for 5 E obs : - 

Sn under the tenor, purport and effect of this act, without expreſſing any 
that ffarute, Other circumſtance; whereupon the plaintiff ſhall be admitted to 
may picad reply, that the defendant did take the ſaid diſtreſs, or did any other 


T: or JEU * 1 : 
plead tt Act ſuppoſed in his declaration of his own ® wrong, without any 


their elec- ſuch cauſe alleged by the defendant z whereupon the iſſue ſhall be 


ee 288 joined to be tried by verdict. 


B. R.) But the ſafeſt way is to plead it. 2 L. P. R. Tit, Statute, 


*[415] 

S. 12. After ſuch iſſue tried for the defendant, or nonſuit of the 
plaintiff after appearance, the defendant ſhall recover — da- 
mages, by reaſon of his wrongful vexation, with his coſts, and that 
to be afſejſed by the ſame jury, or writ to inquire, as the caſe ſhall 
re ure. | 

S. 13. Gives allowance to commiſſioners, their clerks and 
aſſiſtants. | 

S. 14. II ben ſuch commiſſion ſhall be made for the amendment of 
the prenuſſes within the dutchy of Lancaſter, ſuch commiſſioners ſhall 


be inted by the Lord Chancellor and Lord Treaſurer, and the 2 
Ch: 77 b and the Chancellor of the dutchy, or 3 of them, aubbercof 
the Lord Chancellor and the Chancellor of the dutchy to be 2. And 2 


commuſſions ſhall be awarded, one under the great ſeal, and the other 


under the ſeal of the dutchy. 

S. 15. The ſaid commiſſions hall be had without charge, 1105 
to the king 25, 6d. for the ſeal; and for the writing and mrolling of 
any commiſſion 55. | 

S. 16. After any commiſſion made, the king ſhall at his pleaſure, by 
ſuperſedeas out of Chancery, diſcharge as well every ſuch commiſſion, 
as every commu named by authority of this att. 

S. 18. When ſuch commiſſion ſhall e made for amendment of the 
Freie within the principality of Wales, the county paletine of 
Cheſter, or within any other place where there is juriſdiction of county 
palatine, 2 commiſſions ſhall be made, one under the great ſeal, the other 
under the ſeal of the county palatine. 

S. 20. Provided that the Chancellors, and ſuch other as ſhall have 


the cuſtody of the ſeals of the principality of Wales, or the county 


| palatine 


IS I 
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palatine of Cheſter, or of any other place where there is liberty of county 

palatine, upon reaſonable requeſts, and upon fight of the commiſſion under 

the great ſeal, ſhall make out another commiſſion under the ſeal of the 

county palatine, according to the tenor of the king's commiſſion under the 
reat ſcat. This att to endure 20 years, 

Made perpetual by 3 & 4 E. 6. cap. 8. 

5. 25 Hen, 8. cap. 10. S. 1. Enacts, that no perſon hall be 
compelled 10 be ſworn, or to fit in execution of any commiſſion of 
ſewers, unleſs he be dwelling within the county wheresf he ſhall be 
affegned commiſſioner. | | 

S. 2. V any per/on afſizned commiſſioner of ſewers be required 
by fuch as have authority to receive the oath, every perſon that refuſes 
to take the ſame oath, and that refuſal returned into the Chancery, ſhall 
forfeit for the contempt 5 marks ; and ſe from time to time, unleſs he 
in the Chancery ſhew in the term wherem ſuch return ſhall be made 
againſt him, ſufficient cauſe to be allowed by the Lord Chancellor for 
his excul/e. 

6. 3 & 4 Edw. 6. cap. 8. S. 2. Enacts, that all ſcots, lots, and 
ſums of money, to be rated by virtue of ſuch commiſſion of ſewers, 
upon any the lands of the king, ſhall be levied by diſtreſs or cther- 
wiſe in lite manner as in the lands of any other perſon. And all 
bills of acquittance of ſuch recerver as fhall have the collection thereof, 
ſhall be a jufficient diſcharge to the tenants, as alſo a ſufficient warrant 
to all receivers, auditors, and other officers of the king, for the allowance 
to ſuch tenant for the ſame, Moreover ſuch fees, and none other, ſhall 
be paid for any commiſſion or dedimus poteſtatem under the feal of the 
dutchy, as mentioned in the former aft, to be paid in the Chancery. 

7. 1 MH. Sefſ. 3. cap. 11. Enacts, that the ſlatute of I 8. 5. The act of 
and all cummiſſions of ſewers ſhall extend and grove authority, that the 48. _ _ 
commiſſtoners therein name! for the county of Glamorgan, or 6 of tend te, = 
them, (whereof 3 to be of the quorum) hall, by this aft and the [aid give autho- 
ſlatute of H. 8. and commiſſion, have power to make laws, ordinances, bs. 
and decrees, within the ſaid county, for the redreſs and ſaving of Goners of 
grounds there from hurt and * dftruttion by reaſon 4 ſand riſing out of ſewers to 
the ſea, and driven to land by ſtorms and winds, as they may do by velorm the 

n,. : f , 5 reat hurt 
the ſaid former act and co mmiſſion, for auoiding the outrageous courſe 2 — 
and rage of the ſea and other waters, 4 RD of 

an 


riſing cut of the ſea, and driven to land by florms and winds, And therefore this ſpecial proviſion 


— 416 |* 

8. 13 Elz, 9. S. 1. Enacts, that a commiſſions of /ewers ſhall The — 
continue in force for 10 years after the date thereof, unleſs they be * 4 
repealed by a new commiſſion or ſupecrſedeas, And that all laws, or- pires by the 
dinances, and conſtitutions, duly made according to the ſtatute of 23 death of the 
H. 8. 5. and written in parchment indented, under the ſeals of the Sag in 
commiſſioners, or 6 of them, (whereof one part ſhall remain with the ſuch ca pl 
clerk of the commiſſion, and the other in ſuch place as the commiſſioners, continue 10 
or 6 of them, ſhall appoint) ſhall, without any certificate to be made Je 4 
ino the Chancery, and without the 72 aſſent, continue in force it, wha 

. . i ndin 

notwithſtanding ary determination of ich commiſſion by 3 PS... 


is made for the county of Glamorgan. 4 Inſt. 273, 276. 
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of the 4 umi the ſame latus, ordinances, and conſtitutions ſhall be altered, re- 
"rage — pealed, or made void by comm. ſſianers afterwards aſſigned, 

Car. And it was faid to have been fo reſolved by all the juſtices at Serjcaut's-Inn. Lat. 170, 
171. Tiin. 2 Car. Thirſey v. Warn and Sands. 5. 


F. 2, 3. After the end of 10 years nat after the teſte of a com- 
miſſim all laws, ordinances, and conflitutions made by virtue theresf, 
and written in parchment, &c. thall continue in force one whole 
year after the faid 10 years, during which: time the juſtices of peace 
of the county or counties whither it is directed, or 6 of them, (2 quorum) 

ave power to execute ſuch commuſſiom ond law, Sc. as fully as 
commifhuoners them ſelves, unleſs in the interim a new commiſſion be 
ſent forth. | 

S. 4. No farmer for years , any lands, Sc. Hing within the 
Emits of the commiſſion, (which ſha” be chargeable 201 any laws, 
Sc. made by virtue of any ſuch commiſſion, wherem he ſhall be a com- 
m:ſſuner } not having any e/tate of freehold in England worth gol. 
per annum, ſhall have any power to fit ar intermeddle with any fich 
eommiſſuon during the time he ſhall be farmer and not have freehs!ld as 
aforeſaid ; but every ſuch commiſſion, as to him only, ſhall be adjudged 

See 8. 7. | 3 
The ercen - S. 5, Commuſſioners ſhall not be compelled to make any certi- 


tors of a : 5 6 1 
_ . ficate or return of the commiſſion, er any of their laws, ordinances, 


ſeſſed or domgs, by virtue thereof. 
brought a | 
certicrari and removed the proceedings before the commiſſioners into B. R. And there Mallet J. 
conceived, that the proceedings are not lawfully removed into this Court, becauſe no certiorart lit: 
to remove their proceedings at this day, they being now in Engliſh, upon which he cannot judge; 
for all our proceedings ought to be in Latin: beſides, he ſaid, he cannot judge upon any caſc if 1 
be not before us by ſpecial verdict, demurier, or writ of error; and we are not enabled to judge as 
edis caſe is, for the concluſion of the writ is, quod faciamus quod de jure & ſecundum legem, &c. 
ſuerit faciend. And though they have power to proceed in Engliſh by the flatute of 23 H. 8. 
cap. 5. it docs not reſerve any power to us to redreſs their proceedings, And he thought no wiit 
of error hes at this day to correct their proceedings, becauſe they are in Engliſh; and if they have 
juriſdiction, and proceed according to it, we cannot correct them; for the ſtatute leaves them at 
begs to proceed according to their difcretions. But where they have no juriſdiction, there we may 
correct them. True it is, that before the ſtatute of 23 H. 8. there are many precedents of certio- 
ravies to remove their proceeding into this Court, for then their proceedings were in Latin; but 
faid, he does not find any ſince the ſtatute. And ſo concluded, that no certiorari will lie in this 
caſe; and then the proceedings not being lawfully removed, he ſaid, he cannot judge upon them; 
and therefore would ſpeak nothing to the matter in law therein contained. Heath J. contra, that 
this Court is well poſſeſſed of the canſe, and may well determine it. The queſtion here was not, 
whether the cauſe be well removed? but whether the commiſſioners have well proceeded, as this 
calc is, or not? And held the cauſe well removed, there being no Court whatfoever but is to be 
corrected by this Court. He agreed, that after the ſtatute no writ of error lies upon their pro- 
eeedings ; but that proves not that a certiorari lies not; they are enabled by the ſtatute to proceed 
according to their diſcretions, and therefore if they proceed ſecundum æquum & bonum, we can- 
not corre them: but if they proceed where they have no jurifdiftion, or without commiſſion, or 


colutrary to their commiſſion, or not by jury, then they are to be correfted here, If a Court 


of Equity proceed where they ought not, we grant a prohibition. Without queſtion, in treſpaſs or 
417 ] replevin their proceedings are examinable here; and he ſaw no reaſon but upon the 
ſame ground in a certiorari they cannot make a decree of things merely collateral, ot 

concerning other perſons. Brampſton Ch. J. held the proceedings lawfully removed, and that the 
certorart lics; but he confeſſed if he had thought of it, he would not have granted it ſo caſily; 
but it was not made any ſcruple at the bar, nor any thing ſaid to it; and hereafter he ſhould be 
very tender in granting them. True it is, before the ſtatute of 23 H. 8. they were common, but 
there are few to be found after the ſtatute; and we ought to judge here as they ought to judge there, 
and we cannot determine any thing upon Engliſh proceedings; and ſaid, at firſt he put that doubt 
to the clerks of the Court, whether if we confirm their decree, we ought to remand it, or whether 
we ought to execute it by eſtreat into the Exchequer, or not? And they could not reſolve him; 


whercfort he much doubted whether they might proceed to queſtion their decree upon this certios 
| rarly 
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rari, or not. But becauſe he was informed, that the parties by agreement had made this caſe as it 4 4 
is here before us upon the certiorari, and had bound themſelves voluntarily in a recognizance to 4 
ſtand to the judgment of the Court upon the proceedings, as they were removed upon the certiorarĩ N 1 

4 


by the agreement of the parties; therefore he did not ſtick upon the certiorari, becauſe what was 
done was by conſent, & conſenſus tollit errorem, if any be, March 196, &c. pl. 241. Paſch. 48 
Car. Cummins v. Maſſam. See (E) pl. 2. 


S. 6. The clerks F the commiſſim ſhall yearly eſtreat all iſſues, 
fines, penalties, forfeitures, and amerciaments, due and anſwerable to the 
queen, her heirs and ſucceſſors, and /ha!! yearly deliver them into the 
Exchequer, /as juſtices of peace ought to do by virtue of their com- 
miſſion) in pain of 5l. 

S. 7. Provided, that the ab5vc/ard farmer may act in the com- 
miſſian as concerning all other lands, fave only the lands whereof 
be is / farmer, 4s afore/ard. | 

9. 3 Jac. 1. 14. Enacts, that 4/0 walls, ditches, banks, gutters, 
fewers, gates, cauſeways, bridges, ſtreams, and water -courſes, within 
2 miles of London, having their fall into the Thames, ſhall be /ubjeft 
to the commiſſion of ſe:vers, and to all flatutes made for ſewers, and to 
all penalties in the jaid ſtatutes contained. 

10. 7 Ann. cap. 10. Enacts, that commiſſioners of ſewers may, 
after the 2 5th of March 1709, or any 6 of them, for non-fayment 7 
any let or charge aſſeſſed on copyhold lands, decree the ſame from the 
ewners and their heirs to any perſon, and for ſuch eftate as they had 
at the time of the decree ſo made; ſuch decree to be executed as decrees 
ere concerning freehold. 5 

Proviſe, that the buyer, before he ſhall enter or take any profits, 
muſt agree with the lord of the manor for the fine w/ually paid, 
and at the next Court the lord ſhall grant the copyhold to the wendee, 
and admit him tenant. 

The commiſſioners of ſewers, or 6 of them, may, by warrant under 
their hands and ſeals, impower any perſon to levy the money by 
them aſſeſſed on the lands, meadows, marſh's, or grounts, chargeable 
with any ceſſes, by virtue of their comm ſſiuu, by diſtreſs and ſale of 
their goods, Sc. 
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(B) Aſſeſſments. How, and the Manner of = 

Levying. | [418] 1 

5 A) and 

1 HE taxation, aſſeſſinent, and charge, ought to have theſe 8 Lec. is 

| qualities: iſt, It ought to be according to the quantity of 2. fol. 192, 1 

their lands, tenements, and rents, and by the * number of acres os. f 
and perches. Adly, According to the rate of every perſon's por- oully, that 
tion, tenure or profit, or of the quantity of the common of paſture, a tax on a 


or of fiſhing or other commodity. And therefore it was clearly bo Hat 99 li. 
reſolved by all, (viz. Cook Ch. J. and Daniel and Foſter J.) 5 1 
that the taxation generally of a ſeveral + ſum in groſs upon à vill bited, that is 
s not warranted by their commiſſion, but ought to have been ex ry Ui 
particular according to the expreſs words upon every owner Þ or generally [| 


polleſſar of lands, tenements, rents, &c, obſerving the faid qua- upon the 1 
hs s NT hy ods fo 8 3 lities vill, but | 3 
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giſtribu- lities aforeſaid. 10 Rep. 143. Mich. 7 Jac. in the caſe of the 


ny > for Iſle of Ely. 


every one 

of x inhabitants has not an equal ſhare of the land, nor are all the lands of an equal goodneſs, 
And there is no cuſtom for the vill taxed to apportion the tax; ſo that the commiſſioners have no 
authority to do it. And Roll Ch. J. ſaid, the tax ought to be equally laid according to the ſtatute, 
viz. Upon the number of acres. Sty. 185. Mich. 1649. in the caſe of Cuſtodes, &c. v. Owtwell, 
&c. Inhabitants. 

+ 2 Bulſt. 198, 199. Hill. 11 Jac. Doderidge J. held, that the aſſeſſment could not be laid 
upon the 23 vill. Hetley v. Boyer & al. Cro. J. 336. pl. 5. S. C. and there held ac- 
cordingly, that the tax ought to be laid ſeverally and proportionably to every inhabitant by himſelf, 
as was adjudged in Rooke's caſe. 5 Rep. 100. a. 

Mo. 825. pl. 1113 at the Court at Whitehall, 8 Nov. 1616. upon complaints laid before them 
relating to commiſſions of ſewers, their lordſhips declared, that they finding in their wiſdoms that 
it can neither ſtand with law, or common ſenſe and reaſon, that in a cauſe of ſo great conſequence 
the law can be ſo void of providence as to reltrain the commrſhoners of ſewers from making new 
works to ftop the fury of the waters, as well as to repair the old when neceſſity does require it 
for the ſafety of the country, or to raiſe a charge upon the towns or hundreds in general that are 
intereſted in the benefit or loſs, without attending a particular ſurvey or admeaſurement of acres 
when the ſervice is to have ſpeedy and ſudden execution, or that a commiſſion of ſo high a nature, 
and of fo great uſe to the commonwealth, and evident neceſlity, and of fo ancient juriſdiction 
both before the ſtatute and fince, ſhould want means of coertion for obcdicnce-to their orders, 
warrants, and decrees, when as upon the performance of them the preſervation of thouſands of 
bis majeſty's ſubjects, their lands, goods, and lives does depend; and plainly perceiving that it 
will be a direct fruſtration and overthrow to the authority of the ſaid commiſſion, if the com. 
miſſioners, their officers and miniſters, ſhall be ſubject to every ſuit at the pleaſure of the delinquent 
in his majeſty's Courts of common law, and fo to weary and diſcourage all men from doing their 
duties in that behalf ; for the reaſons aforeſaid, and for the ſupreme realon above all reaſons, which 
is the ſalvatiou of the king's lands and people, their lordſhips have ordered, that the perſons for- 
merly committed by this board for their contempts concerning this cauſe, ſhall ſtand committed 
until they releaſe or ſufficicmly diſcharge ſuch actions, ſuits, and demands, as they have brought 
at the common law againſt the commiſſioners of ſewers, or any the officers or miniſters of the 
ſaid commiſſion; ſaving unio tnem, nevertheleſs, any complaint or ſait for any oppreſſion or 
grievance before the Court of ſewers, or before this table, if they receive not juſtice at the com- 
miſſioners hands. And their Jordſhips further order, that letters from this table ſhall be written 
unto the commiſſioners of the counties therein named, and unto all other commiſſioners of ſewers 
of like nature, when it ſhall be found needful, requiring, encouraging, and warranting them to pro- 
ceed in the execution of their ſeveral commiſſions, according to former practice and uſage, any late 
diſturbance, oppoſition, or conceit of law, whereupon the ſaid diſturbance has been grounded not- 
withſtanding; with admonition neverthelefs that care be taken that there be no juſt cauſe of com- 
plaint given by any abuſe of the ſaid commiſſion. [And in the very next pl. viz. Mo, 826. 
pl. 1114. may be ſeen the downſall of that great man, late Ld. Ch. but then _ Sir Edward 
Coke, partly by reaſon of the judgments given relating to the commiſſioners of ſewers, &c. as 
will there appear. ] | | | 


2. On certiorari the defendant jaſtiſſed diſtreſs for an acre- 
tax : and whether this was good or not, was the queſtion. The 
Court conceived this not a fit way, it being to put the com- 
miſſioners to enquire of the value of every acre ; but on return 
of the orders by certiorari this Court cannot determine it, but the 
commiſſioners muſt ; and in treſpaſs or trover it may be proper; 
and ex motione Jeoffryies a procedendo was granted. 3 Keb. 
827. pl. 54. Mich. 29 Car. 2. B. R. Commiſſioners of 

Sewers v. Newburg. 
Tbid. t the 3. 300 acres of land in the fens, were demiſed at 60l. a year 
enc here's rent to J. S. who coyenanted to pay all taxes. A tax of zol. 
ed, that the Was impoſed on theſe lands, and a penalty of 31. incurred. The 
ſale of land officers appointed to ſell, fell 100 acres, part of the 300, for 33. 
- to one of the commiſſioners. The leſſor brought a bill in Chancery 
fer drain- for relief, ſetting forth the demiſe as above, and that the leſſee 
ing, is AK having in his hands rent ſufficient to pay the F |. combined with 
Ser delaul the purchaſor (whom he made defendant) and ſo to defeat him - 


of payment © 


KEE aw ”'Y rr” RL EY FEM 


&c, 
muc 


held 


Was | 
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the inheritance, forbore to pay the money; andi that the 100 acres twice in the 
were worth 400l. The defendant denied combination, and per. _ 
pleaded to the reſt the ſtatute of draining, and that the ſale was 2 
made according to, and by virtue of thoſe ſtatutes. Lord Chan- firſt 20 or 
cellor allowed the plea; for he could not relieve contrary to an att m_— =— 
of parliament, and if he ſhould, it would deſtroy the whole œco- for the ſum 
nomy of the preſervation of the fens ; and compared it to the caſe in arrear, 
of a mortgagor of houſes * in London of great value, that ſhould be _ tlla 
ſettled by the judges according to thoſe acts made concerning Lon- chapman 
don to be rebuilt : this Court ſhall not examine any fale on pre- ee 
eber 


tence of equity. 2 Chan. Caſes, 249. Hill. 30 & 31 Car. 2. % 
Brown v. Hamond. | 3 


is in àArreatr 


of the tax and penalty, and it ſeems can ſell for no more. 2 Chan. Caſes, 2 50. 


4. A general aſſeſſment on all the lands from ſuch a place to ſuch 
a place, is wrong; and a diſtreſs being made by B. by warrants 
from the commiſſioners, his acting under the warrant, is no plea 
in action brought againſt him, nor will the Court of Chancery 
interpoſe upon ſuggeſting this matter to ſuperſede ſuch actions. 
And Lord Chancellor would not relieve, and faid that if it ſhould 
aid in ſuch caſe, then the orders of commiſſioners of ſewers would 
be made in this Court; and that the money levied by ſuch a 
wrongful aſſeſſment ought to be refunded, and a new aſſeſſment 
made, q Mod. 94. 95. Paſch. 10 Geo. Bow v. Smith. 
5. And the aſeſſment being to raiſe money to make a new 
| ſuice, the defendant inſiſted that the aſſeſſmment owght to be upon 
every particular tenant proportionable to the damage he might 
/u/tain, and that the commiſſioners had no power to tax him; 
for that there was an old ſluice near the place where the new one 
was intended to be built, which was ſufficient to ſecure all the 
level; and that the new one would be of no manner of advantage : 
to him, and therefore he ought not to contribute to the building 4 
it. And Lord Chancellor faid, the right way of making it is to 1 
aſſeſs the particular lands according to the danger they are in, and 
that it is not neceſſary to name the owners or occupiers of ſuch li 
lands; for the commiſſioners may not know them: and if the _— 
not naming the owners ſhould make the aſſeſſment void, there - 8 
would be an end of all aſſeſſments by commiſſioners of ſewers. I 


9 Mod. 94, 95. Bow v. Smith, 


(C) Chargeable towards Repairs, &. Who. ter (4119) i 


1. IN replevin, the defendant juſtified by authority of a com- jd 


miſſion of ſewers directed to W. R. and to ſurvey all walls, i 
&c. in the Thames in Kent, &c. and that one C. was aſſeſſed ſo " 
much, for non-payment whereof the defendant took the diſtreſs ; 
that the jury impannelled by the commiſſioners preſented that C. bt. 
held 7 acres next adjoining to the river, and in which the diſtreſs . 


Was taken for a tax of 8s. per acre aſſeſſed upon the ſaid C. — | 4 
1 that j 
i 
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that the jury found that the occupiers of the ſaid 7 acres always 
uſed to repair the ſaid bank, ſometimes by —— and ſome- 
times without ; and that other perſons had land amounting to 8000 
acres within the ſame l.ve!, ſulject ta be ſurrounded if the ſaid 
bank be not repaired. Relolved, 1ſt, That finding the repairing 
by the occupiers was not material, becauſe ſuch might have been 
tenants at will, or other particular tenants as could not by their 
act bind the inheritance, The commiſſioners ought to tax all, 
that are in danger of being damaged by not repairing, equally, and 
that by the preciſe words in the form ot the commiſſion ſpecified 
in 6 H. 6. cap. 5. which requires all who may ſuffer loſs, or re- 
ceive advantage, to contribute equally. 5 Rep. 99. b. 100. 
Hill. 40 Eliz. C. B. Rooke's caſe. 
[ 420 1 2. It the owner of the land was bound by preſcription to repair 


eee fg the ban of the river, yet upon a commiſſion of ſewers awarded, 
* the commiſſioners ought not to charge him alone with the whole, but 


in this caſe muſt tax all that have land in danger; and the ſtatutes were made 


3 for this purpoſe; for otherwiſe it might happen that all the country 


commiſ. be ſurrounded before one ſingle perſon can repair the bank; and 
froners this appears by the letter of the ſtatutes. Per Walmſley J. Nor 


— <br was it denied by any; and judgment was accordingly given for 


bim who is the plaintiff. 5 Rep. 100. a. in Rooke's caſe. 

bound by 

preſcription only, which he ſays, he intended where no default is in him; but where there is de- 
fault in him (which agrees with the words of the ſtat. of 23 H. 8.) and no inevitable nece//ity for 
inſufficiency or otherwiſe, but that he himſelf may do it, there he himſelf only ſhall be charged by 
force of the ſaid commiſſion, and he ſaid, that his reaſon given in Rooke's caſe implied as much, 
viz, For otherwiſe it might be, that all the country ſhall be ſurrounded, which reafon imports bis 
intention, that all that had lands in danger ſhould not be charged, but in caſe of inſufficiency of him 
bo is bound, or for other inevitable neceſſity. 10 Rep. 140. a. b. in Keighley's calc. 
Callis LeR. 2. takes notice of this, and aſks how it could be preſumed, that the learned makers of 
this worthy law, would have ſtricken down at one blow ſo many thouſand preſcriptions, cuſtoms, 
tenures, covenants and uſes, as be within this realm, which be tied and bound to do and make the 
repairs in this kind, ſome in conſideration of houſes and land, others for yearly rents, and for other 


cauſes, which to have ſet at liberty, and to have impoſed the charge on the levellers, would have 


wrought and brought a wonderous innovation, change, and alteration in theſe works; all which 
by this expoſition are freed and ſaved. 
to prevent a preſent and publick danger, the commiſſioners may tax others to do it, Per Roll 
Ch. J. Mich. 1649. in the eaſe of Outwell, &c. Inhabitants. 


3. None can be taxed towards the reparation, &c. but thoſe that 
haue damage, &c. by the default, or benefit by the reformation. 
10 Rep. 142. b. 143. 2. Reſolved in the caſe of the Iſle of Ely. 


4. If one is bound by preſcription to repair a wall contra. 


Fluxum Maris, and he keeps it well repaired, but a ſudden unuſual 

go breaks it down or overfiaws it, the commiſſioners ought to 
tax all that have lands, &c. and who may be any ways damaged, 
and this by reaſon of the inevitableneſs ; but otherwiſe he only 
may be charged who by preſcription is bound to do it, in caſe any 
default be in him, and the danger is not inevitable. 10 Rep. 
139. a. b. Mich. 12 Jac. C. B. Keighley's caſe, | 

5. In an action for taking and ſelling @ diſtreſs, by warrant 
from commiſſioners of ſewers, it was (among other things) in- 


fiſted, that it appears there are 800 acres of land which are in the 
Lands of the king, which are nat taxed as by law they ought, " 
a 


If one be bound by preſcription to repair a wall, yet 


fo the tax is unjuſt, becauſe by the not taxing of them a greater 
burden was laid upon the reſt of the land than of right ought to be; 
and this the Court held a good exception, and faid that the king's 
lands are taxable by the ſtatute. Sty. 13. Paſch. 23 Car, B. R. 
in caſe of Whitley v. Fawſett. 

6. In treſpaſs the defendant juſtified by commiſſioners of The caſe * 
ſewers, the plaintiff replied de injuria ſua propria; and in evi- contin ns 
dence: to a jury at bar, the /uice appeared to be in the level in the very 
IVapping, and that the plaintiff was inhabitant of Ratcliff higher Pa of 
grounds than ran through theſe into the Thames. And per et. 
Curiam, all grounds that do annoy the ſluice are chargeable, 
or that have advantage by maintenance of it, albeit not within 
the level ; but this level being at firſt overflowed, and drained by 
a private act of parliament in the time of H. 8. and fo the 
plaintiff had neither benefit nor prejudice ; therefore the diſtreſs ill 
taken, which was agreed per Curiam in direction to the jury; 


and verdi& for the plaintiff, 2 Keb. 675. pl. 53. Trin. 22 


Car. 2. B. R. Anſelm v. Barnard. 


(D) Power of the Commiſſioners. | U T7 J 
f 
6 HE commiſſioners decreed à new river to be cut out of S. P. 2 ;ulſt. 


the river O. through the main land for 7 miles in the Ifle 19h, Hetley 
of Ely, unto another part of the old river; and for that purpoſe 7" 
taxed 5 vills, that were fen, ſeverally, and 9 other vills out of the 
iſle in the county of Cambridge, and laid the tax generally, viz. * See (B) pl. 


So much upon one town and ſo much upon another. Reſolved, |; * 


1ſt, That the commiſſioners cannot make a new river out of the «© be ill; 


main land, for 4 reaſons. 1ſt, The 23 H. 8. preſcribes the form, aud ſee 
&c. of the commiſſion in expreſs words, which extend only to une Ag 
reparation and new making of ancient walls. 2dly, The words quences and 


(et alia) which were included in the ſta ite of 6 H. 6. and the gra 


ubſequent acts are omitted out of this commiſſion. 3dly, All the the Her 
rl acts were temporary, but this of 23 H. 8. which eſtabliſhes Fe oat 
this commiſſion, is made perpetual by 3 E. 6. cap. 8. And 
therefore it would be hard to enlarge it beyond the words, and 
empower commiſſioners to try new inventions at the country's 
charge. 4thly, It appears by the writ of ad quod damnum in 
the Regiſter 252, and F. N. B. 225. (E) that a new trench or 
river cannot be made, and the old one ſtopped, without an ad 
quod damnum and licence of the king; but if an old ſewer be 
to be cleanſed, ſome little alteration, in reſpect of the natural : 
change of the current, &c. may be made for the public gaod. So { 
if an old wall be broke down by the rage of the water, another 
may be made within the ſame level; for this is no new invention: 
but when by timely reparation of the old wall the extreme peril 
may be avoided, no other ought to be made; and if new in- 
ventions propoſed (as artificial mills to caſt out water, &c.) are 
Vor. XIX. Ii apparently 
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Ch. J. to have been adjudged. | 


though in this caſe the new wall be not parcel of the premiſſes, 
L 422 ] as it was at the time of the covenant, becauſe that was a ſtraight 


Sewers. 


apparently profitable, no owner will deny contribution by conſent, 
10 Rep. 141. Mich. 7 Jac. The caſe of the iſle of Ely. 

2. If lands or chattels are given for reparation of a ſea-wall, 
that is within the juriſdiction of the commiſſioners, and they may 
meddle with it. Mar. 200. Paſch. 18 Car. cited by Brampiton 


3. Leſſee for years of lands within a level, ſubject to be drowned 
by the ſea, covenanted to pay ail aſſeſſments, charges, and taxes, 
towards or concerning the reparation of the premiſſes : a wall 
which was in defence of this level, and but flraight, was thrown 
dewn by 'a ſudden and inevitable temp-/? ; one, within the level 
ſubject to be drowned, d:/bur/c4 all the money for building a new 
wall by order of the commiſſioners of ſewers, a new wall was 
built in the form of a horjeſhoe ; and the commiſſioners taxed every 
man within the level towards repaying the ſum diſburſed, and 
among others the leſce fer years, whom they alſo tru/ted with the 


collecting all the maney, and charge him totally for the land (not , 
levying any thing upon bim in reverſion) and alſo with da- f 
mages, Viz. Intereſt for the money. Leſſee for years dies, the J 
leaſe being within a ſhort time of expiration ; his executor enters 8 
into the land, and the commiſſioners charge him with the whole, h 
and the years immediately after expire : the executors brought a b 
certiorari. Brampſton Ch. J. ſaid that here are 5 points. it 
iſt, Whether the covenant ſhall extend to this new wall. And * 
Brampſton and Heath J. held, that the covenant extends well ta | 
this new wall, and that the making it in a new form, viz. Of a 2 
horſe-ſhoe, is not material, ſo as it be adjoining to the land, as 25 


here it was; for that may be ordered according to their diſcre- 
tions. And Brampſion faid, that it is a rule in law, that every 
man's covenant ſhall be conſtrued ſtrongeſt againſt himſelf ; and 


wall, yet according to the words of the covenant, this tax is to- 
wards the reparation of the premiſſes; and ſhould it not extend 
to this new wall, the coveaant would be vain and idle: and 
clearly, the meaning of the parties was, that it ſhould extend to all 
new walls. Mar. 196. 199. pl. 241. Paſch. 18 Car. Com- 

mins v. Maſſam. | | 

4. Another point was, whether this collateral covenant be 
within their juriſdiftion. And as to this, Brampſton and Heath 
held that it was: and Heath conceived the leſſee bound by it, 
becauſe it is preſumed that the leſſee has conſiderable benefit by it, 
and that the commiſſioners might take notice of it. And he faid, 

that though the covenant ſhould not bind the leſſee, yet for his 
art he would not reverſe the decree for that, becauſe where they 
have jurifdidtion they may proceed according to their diſctetions; 
and he covenanted to pay all taxes concerning the premiſſes, and 
here this concerns the premiſſes, notwithſtanding the wall be in 3 
new form. And Brampſton ſaid, that true it is, as it is fat 
28 H. 8. that contracts are as private laws between party 3 

party; but he obſerved that by their commiſſion they may one 
eve 
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every man according to his tenure, portion, and profit ; and though F 
he that is bound by cuſtom or preſeription to repair ſuch walls, is | 
not within the words of their commiſſion, yet it is reſolved in the I 
10 Rep. 139, 140. in Keighley's caſe, that the commiſſioners may 3 
take notice of it, and charge only him tor the reparations where 
there is default in him, and the danger not inevitable; and by 
the ſame reaſon that you may exclude this covenant from being 
within their juriſdiction, you may exclude preſcription alſo. He 
agreed that a covenant merely collateral, as a covenant by a 

ranger, to pay charges for repairing ſuch a wall, is not within 
their juriſdiction, becauſe he is a mere ſtranger, and cannot be 
within their commiſſion ; but here the covenantor is occupier of 
the land. Mar. 198. 200. pl. 241. Paſch. 18 Car. Com- 
mins v. Maſſam. | 

d. A 2d point was, whether their power extends to an exe- 
cutor, or not? Heath ſaid, that the teſtator was chargeable, and 
here the executor occupied, though it was only for a ſhort time, 
and he was an occupier at the time of the decree ;- and therefore it 
is reaſon that he ſhould be charged. And Brampſton held the exe- 
cutor is chargeable; and though now the executor was faid not to 
have aſſets, yet they both held that he not having alleged that 
before the commiſſioners, has loit that advantage, and cannot do 
it now ; and it all be intended that he had aſſets, by his not gain- 
ſaying it before. Mar. 198. 200. Commins v. Maffam. 

6. A 4th point was, whether the commiſſioners had puri/- 
aiftion of damages, or not, viz. To charge the leſſee with the in- 
tere/t of the money. And Heath held clearly that they had, becauſe 
they had juriſdiction of the principal. And Brampſton faid that 
he at firſt chiefly doubted of this point, but he now holds that 
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it is within their juriſdiction; and put the caſe that one in ex- 4 
treme neceſſity, as in this caſe, diſburſe all the money for the re- 2 
parations of the wall, or ſea-bank, if the caſe had gone no farther, I 
clearly he ſhall be repaid by the tax and levy after; and conceived 3 
by the ſame reaſon they have power to allow him damages and 1 
uſe for his money; for if it ſhould not be ſo, it would be very I 
inconvenient ; for who would after diſburſe all the money to help 4 
that imminent danger and neceſſity, if he ſhould not be allowed 1 
uſe for his money? And the leſſee here is only charged with the 1 
damages for tlie money collected, which he had in his hands, and x 
converted to his own uſe; and therefore it is reaſonable that he 1 
ſhould be charged with all the damages: beſides, they having 
conuſance of the principal, have conuſance of the acceſſary, as in this J 
cale of the damages. Mar. 199. 201. Comins v. Maſſam. |. 
7. The Court was moved to quaſh an order made by the com- [ 423 } I 
miſſioners of ſewers, charging the inhabitants of Weſtham in Eſſex, : 
for erecting of a tumbling bay (to prevent an inconvenience occa- | 3 
ſened by Condon Lock, which in the very order is ſaid to have * 
been erected for a private benefit) and of a lock to prevent the 2 
damage which the tumbling bay would occaſion to the navigation. i 


he Court was of opinion, that the order could not be main- 1 


tained; becauſe it was out of the power of commiſſioners of 1 
Ii 2 ſewers 7 
. of 


423 Sewers. | 
ſewers to charge inhabitants for finding an expedient, how a thing 
erected for a private benefit may be continued, and yet be no 
nuiſance ; their buſineſs ſhould have been to have abated the 
nuiſance. 10 Mod. 159. Paſch. 12 Ann. B. R. The Inha- 
bitants of Weſtham's caſe. | 

8. Commiſſioners of ſewers have no power to make a river 
navigable, nor even to improve the navigation of a river, beyond 
what it was before. Preſerve it they may in the ſtate it was, by 


removing obſtructians, and other natural ways; but they cannot 


even help the navigation by erecting locks, or any ſuch artificial 
method. 10 Mod. 159. Paſch. 12 Ann. B. R. The Inha- 
bitants of Weſtham's caſe. 


eee (E) Commiſſioners puniſhed. How, and for | 


what. 


1. f YOMMISSIONERS of ſewers upon the ſtatute of 23 H. 8. 


aſſeſſed a fine upon the village of D. and appointed it to be 
devied by J. 


S. and W. S. upon the catile of the plaintiff, and they 
to ſell them for the fine, which was done: H. the plaintiff brought 
his action againſt them in this Court, and had judgment. The 
commiſſuners called him before them, and importuned him to re- 
leaſe the action, which he refuſing, they committed him to the gaol, 
and the warrant to the gaoler was, to take and keep the faid H. 
without bail or mainprize, till he ſhould hear further from them of 
ſome order taken for his delivery : the Court granted an attach- 
ment againſt the commiſſioners. Some of them appearing were 
fined : it was holden, that the warrant, by them made, was in 
direct oppoſition to the authority and judgment of this Court; and 
againſt one of the commiſſioners, who being warned, did not ap- 
pear, an indictment of premunire was drawn upon the ſtatute of 
27 E. 3. cap. 1. for his illegal acting as a commiſſioner. But 
he procured the king's pardon, which at laſt was allowed of by 
the Court. Cro. J. 336. pl. 5. Hill. x1 Jac. B. R. Hetley 
and Sir John Boyer, Sir Anthony Mildmay & al'. 

Vent, 66. 2. The commiſſioners of ſewers made a tax for reparation of 
. Wapping wall. The inquiſition upon which the rule was made 
ſays the was removed by certiorari into B. R. They made a new rate, and 
commiſ- fined the inhabitants for not collecting it. Whereupon another 
— certiorari iſſued, and then a third, after which an attachment went 
the perſons againſt them, and being thereupon brought into Court, it was ob- 
©» wellas jected, that by the ſtatute 13 £1iz. cap. 9. the commiſſioners of 
* for not exe. ſewers were not bound to obey certioraries out of this Court, nor 
cuting their to remove their orders; ſo that here was no contempt. But per 
warrart tot. Cur. the ſtatute does not extend to returns 4 certioraries, but 
. N excuſes them from certifying their orders into Chancery, as by the 
order, and ſtatute of H. 8. they were to do before to the intent to have the 


£r{peeting royal aſſent; whereupon they were fined 491, each, and commited 
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for the contempt. Lev. 288. Paſch. 22 Car. 2. B. R. The r worde of 


King v. Smith & al.“ Commiſſioners of Sewers, 8 


They were fined 40 marks a- piece, for not 2 the firſt writ, and 20 marks a- piece for not 
obeying the ſecond writ. And Twiſden J. ſaid, it was reſolved in 23d Car, That this ſtatute 
® has no reference to this Court, and that this clauſe extends only to certificates and returns into 


Chancery: the ſtatute ſpeaks of ſuperſedeas, &c. which iſſue out of the Court of Chancery only: 


for this Court does not, nor ever did, fend out ſuperſedeas's, but this Court ſends out certioraries 
which are to bring the buſineſs before the king here, and the words of them are guia coram nobis 
terminari volumus, & non alibi. Kelyng Ch. J. ſaid, it is provided by 23 H. 8. cap. 5. That the 
laws, acts, &c. to be made by the commiſſioners of ſewers, ſhould ſtand good r n &c. 
no longer than the commiſſion endured, except they were engroſſed in parchment, and certified 
under their ſeals, into the king's Court of Chancery; and then the king's royal aſſeut to be had to 
the ſame, &c. But that was altered by this of 13 Eliz, whereby it is enacted, that their laws, &c, 
ſhould ſtand and continue in force, without any ſuch certificate to be made thereof into the Chan- 
cery; and then a little after in this ſtatute follows the clauſe which has been read, and that refers 
wholly to certificates or returns to.be made into Chancery, for the purpoſe aforementioned. It is 
plain, the clauſe refers not to this Court, for it ſpeaks of returning their commiſſions; now their 
commiſſions were never returnable into this Court; this Court cannot be ouſted of its juriſdiftion 
without ſpecial words; here 1s the laſt appeal, the king himſelf fits here, and that in perſon if he 

leaſes, and his predeceſſors have ſo done; and the king ought to have an account of what is done 
below in inferior juriſdiftions. It is for avoiding of oppreſſions, and other miſchiefs. — 
Mod. 44. pl. 98. Hill. 21 & 22 Car. B. R. S. C. accordingly. And upon reading the clauſe in 
the ſtatute of 13 Eliz, cap. g. Kelyng Ch. J. ſaid, that by the ſtatute of 23 H. 8. no orders of the 
commiſſioners of ſewers are binding without the royal aſſent, Now this ſtatute makes them bind- 


ing without it, and enacts, that they ſhall not be reverſed, but by other commiſſioners. Yet it 


never was doubted, but that this Court might queſtion the legality of their orders notwithſtanding. 


There is no juriſdiftion that is uncontroulable by this Court, Six HENRY HunGATE's caſe was 
a famous = and we know what was done in it. 

2 Hawk. Pl. C. 286. cap. 27. S. 23. ſays, that a certiorari to remove proceedings lies to the com- 
miſſioners of ſewers, notwithſtanding the clauſe in the 23 Eliz. cap. 9. Par. g. and in the margin 
cites the caſcs above, . 


(F) Proceedings. 
1. 5 it be found before commiſſioners of ſewers, that ſuch a perſon 


ought to repair a bank, and this is removed into B. K. the 
Court will not quaſh this inquiſition, nor grant a new trial, unleſs 
the perſon found guilty will repair it; and if afterwards he ſhould 
be acquitted, he ſhall be reimburſed : but becauſe the party would not 
do it, a procedendo was granted. Sid. 78. pl. 2. Trin. 14 
Car. B. R. Ld. Dunbar's caſe. | 
2. By the ſtatute 15 Car. 2. cap. 17. it is enacted, that there 2 Keb. 8. 
ſhall be certain commiſſioners, who ſhall have power to receive Pl. 80. S. C. 
claims, concerning the fens in the counties of Cambridge, 
Huntingdon, &c. and to ſettle their bounds, and make and re- 
turn their decrees into the petty-bag in Chancery. After con- 
ſideration of the ſtatute, it was reſolved, that no certiorari ſhall be 
granted, and if any be, there ſhall be a procedendo: for it 18 a 
new judicature, a abſolute in the commiſſioners by this new law, 
with which this Court has nothing to de, if they proceed according 
to the ſlatute; but if not then all is void, et coram non judice, and 
the parties are at liberty to examine it in an action at common 
law. Sid. 296. pl. 20. Trin. 18 Car. 2. B. R. Ball v. - 
Farteridge. | | | 
3. A certiorari was prayed to remove a preſentment in Middle- 
ſex for not repairing a ſewer, in regard they could not try whether 
the defendant ought to repair 1 not; but per Curiam, they may 
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Sewers, 
as well try a nuifance at a leet; therefore, without ooth made by 
the defendant that the commiſſioners refuſed a t aue ſe, they would 
g-ant no certiorari, eſpecially being on the view, and the de- 
fendant, on the diſtreſs for the fine, may try all over again here, 


2 Keb. 137. pl. 1. Hill. 18 & 19 Car. 2. B. R. Commiſ- 


ſioners of Sewers v. Wilmore. 

4. Offly prayed a diſtringas upon the caſes 10 Co. in the Iſle 
of Ely, and to repair ſea-walls in the county of 
Eſſex, which the Court delied, there being here no ſuch judicial 


IL 425 ] writ, but only on the ſtatute Welt. 2. cap: . . . but only in the 


Chancery. 2 Keb. 255. pl. 36. Trin. 19 Car. 2. B. R. Anon. 
cites 37 Aſſ. 10. Preſentments, Br. . 
But Idid. 5. Where orders of commiſſioners of ſewers are removed into 
Des 1119-4 B. R. by certiorari, the Court does not file them, but hears counſel 


Ann. B. R. F x 
Aon. upon the matter of them, before filing ; for if they are good, the 


where the Court will grant a procedendo, which they cannot do after they- 


Court bid, are filed. 1 Salk. 145. pl. 6. Hill. 11 W. 3. B. R. Anon. 


they would 

file them in any eaſe, where no apparent danger is like to enſue by the delay. On motion to file a 
return 10 a centiorart, directed to the commiſſioners of ſewers, the Court ſaid, that in theſe cairs 
they only make a rule to fhew cauſe. and accordingly did fo in the preſent caſe. 2 Barnard, Rep. 


in B. R. 131. Tio, 5 Geo. 2. 1732. Anon. 


6. In caſes of ſewers B. R. inquires into the nature of the 2 
before they grant a certiorari to remove orders, that no miſchiefs 
may happen by inundations in the mean time, but this is only a di, 
cretionary execution of their power; for wherever a new juriſ- 
diction is erected, be it by private or public act of parliament, it 
is ſubject to the inſpection of this Court, by writ of error, cer- 
tiorari or mandamus. 1 Salk. 146. pl. 7. Trin. 12 W. 3. B. R. 
in the caſe of Cardifte Bridge. 

There is a 7. Motion was made for a certiorari to remove up ſome orders 


_ = of ſewers, and affidavits were produced that the removing them 


F. K tba, could be of m9 prejudice; but, becauſe there was not likewiſe an 


no order of affidavit of notice of the motion given to the commiſſioners, the Court 


ie * refuſed to make even a rule to ſhew cauſe. 2 Barnard. Rep. in 


ſewers B. R. 283. Trin. 6 Geo. 2. 1733, The King v. Butler. 

ought to be 

Fired without notice given to the parties concerned. Alſo it is every day's practice of that Court, 
before it will ſuffer the return of a certiorari for the removal of the orders of ſuch commiſſionets 
to be filed, to hear affidavits concerning the far whereon they are grounded; and if the matter 
ſhall fill appear doubrful, is direct the trial of feigned iſſues, and either to file the return, or ſuper. 
feds the certiorari; and grant a procedendo, as ſhall appear to be moſt reaſonable for the trial of 
tuch iſſues, and to give colts againſt the proſecutor of the certiorari, if it appear to have bees 
g/vundlcls, 2 Hawk. Pl. C. 288 cap. 27. S. 34. 


a ade (G) Pleadings and Exceptions, 


S. C. lat. . BROUGHT an action of „algen Car. againſt W. 
270- by the and 8. for taking of his goods, &c. they juſtify the taking 


name of 


Tu of them by authority of a commijjion of {-wers, granted by the late 

„ Wen Aung J. for a tax aſſeſſed by authority of that according to 3 

„ , ſtatute 32 [23] II. 8. cap. 5, And the bar adjudged ill; w 
| | | cau 
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cauſe they do not aver, that the alſſeſſinent was in the time of 


King J. For the commiſſion is expired by the death of the king. 
And note well the clauſe in the ftatute 32 [23] H. 8. ſhall be in- 
tended in the time of the ſame king that granted the commiſſion. 
And rule was given for judgment. Noy. 88. Trin. 2 Car. 


425 


the impli- 
caticn, that 
it was by 
authority of 
the com- 
million of 
lewers, does 
not aid the 


B. R. Tharſby v. Warn and Sands. 
matter, iz 
being on dimurrer, but if the plaintiff had joined iſſue, and it had been fornd with the defendant, 


the implication would perhaps avail. It was anſwered, that this pleading is agreeabie to the 
words of the ſtatute, that it ſhall 68 without expyjition of the circumſlance, and that the ſtatute 
limits the form of the replication, and thai there are many precedeuis according to this forme 
Doderidge J. ſaid, that the plea is not good at common law, nor by the ſtatute 1g Eliz. which 
was an addition to 23 H. 8 in two caſes, as that when the commiſſion determines by fupericdeas, 
that the laws and acts made before (hal! cominue till repealed by ſubſequent commiſſioners. And 
that, when the commiſſion expires, viz. After the end of 10 years, ali laws made, &c. ſhall con- 
tinue for one year next after, But that, in this cafe, the commithon is not determined by any 
of thoſe ways, but by the king's death: fo that this cafe is only upon the itatut®of 23 H. 8. 5. 
He likewiſe held the plea ill, becauſe it did rot et when the taxes was made; and this notwith= 
ſtanding the gemeral words of 22 FI. 8. touching pleadings; lor that is 19 the intent that | 426 ] 
the officer ſhall nat be inforced ts fay the particular time when the commiſſion was granted, = 

nor what o dinances in particular tbey make, &c, But for any tinny appearing here, it might be, 
that the comm Q ion was determined before the tax aſſf/ed, and then the diſtreſs is not good ; ſo that 
it is a necellary circumltance, or rether a matter ut ſubflence to mention the time. And 286 0 
the objection, that it was ſaid to be by authority of the commilſion, and that thereby it is implied, 
that tt: was before the king's demiſe, the commiſſion being determined thereby, and that it is a 
gencral law whereof the Court ſhall take notice, the Court denied it, becauſe it is particular 
touching the commiſſioneis of ſewers, and the Court is not bound to take notice of it, But 
though the ſtatute itself were a general law, vet the laws made by the commiſſioneis are nut fo. 
And as to the prec: dents, they are all of the ſame kind that granted the commiſſion. And to this 
Pars and Wanlack J. accorded, and rule tor judgment, it plaintiff would not conſent, that de- 


teud.nt hould alter his plea. 
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2. Upon a certiorari to the commiſſioners of ſewers, they 
made a certificate, to which divers exceptions were taken. 
Iſt, That it appears not by the certificate, that the commiſſian 
was under the great ſcal of England, as it ought to be by the 
ſtatute of 23 H. 8. cap. 5. 2dly, The certificate does not ex- 
preſs the names of the jurors, nor ſhew that there were 12 ſworn, 
who made the preſentment, as by the law it ought to be; but 
only quad preſentatum fuit per juratores, to that there might be but 
two or three. Zdly, It appears by the certificate, that it was pre- 
ſented by the jury, that the plaintiff ou7ht to repair ſuch a wall, 
but it is not ſhewed for what cauſe ; either by reaſon of his land, 
preſcription or otherwiſe. Achly, They preſent that there want 
reparations, but does not /hew that it lies within * the level and Exception 


as I EET... IT k C was taken 
commiſſion. Sthly, There was an aſſeſſment without a preſent- „ e, 


taken by the ſolicitor. 


ment contrary to the ſtatute, for it is preſe ted that ſuch a tall of commiſ- 


wanted reparation, and the commiſſioners aſſofſed the plaintiff for 
reparation of that wall and another, for which there was no pre- 
ſentment. Gthly, The tax was laid upon the perſon, whereas by 
the ſtatute it ought to be laid upon the land. 7thly, There was 
I 70 notice given to the plaintiff, which as he conceived ought to 
have been, by reaſon of the great penalty which follows for non- 
payment of the aſſeſſment; for by the ftatute the land ougat to be 
fold for want of payment. Theſe were the principal exceptions 
Lane, the prince's attorney, took other 


iſt, Becauſe they aſſeſs the plaintiff upon infor- 


exceptions, 
L1'4 | mation; 


fioners of 
ſewers in 
the county 
of Notting- 
ham; be- 
cauſe it does 
not appear, 
that the 
place io be 
drained Was 
within their 
county, or 
that it was 
an ancient 
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Luc; for mation; for they ſaid, they were credibly informed, that ſuch a 
—_— th. wall wanted reparation, and that the plaintiff ought to repair 
Court would it; whereas they ought to have done it upon preſentment, and 
_— not upon information, or their private knowledge, 2dly, That 
ziger e they aſſeſſed the plaintiff, and for not payment ſold the diſtreſs, which 
it was by the law they ought not to do, for that enables them only to 
grained; as diſtrain; and it was intended by the ſtatute, that a replevin might 
frogs . be brought in the caſe, for it gives avowry or juſtification of a 
alſo, by diſtreſs taken, by reaſon of the commiſſion of ſewers, and there 
Twiider, ought to be a replevin, otherwiſe no avowry; and if ſale of the 
1 diſtreſs ſhould be ſuffered, then that privilege given by the parlia- 
2 Keb. 42. ment ſhould be taken away, which is not reaſonable: Keeling of 
Sep : the ſame fide, and he ſaid it was adjudged, Paſch. 14 Car. in this 
Cr... B. R. Oourt in HuNnGeR's caſe, that the certificate of the commiſſioners 
The Kingv. was inſufficient ; becauſe that it was not ſhewed that the com- 
Wright-— miſſion was under the great ſeal of England, as by the ſtatute it 
$ Sce pl. 3. . . . 
ought to be. And the judges then in Court, viz. Mallet, Heath 
and Bramſton, ſtrongly inclined to many of the exceptions, but 
chiefly to that, that there wanted the words virtute literarum pa- 
tentium. But day was given to hear counſel of the other fide. 
Mar. 123. pl. 202. Mich. 17 Car. B. R. Anon. 

3. W. brought trover againſt F. for taking his cattle, &c. by 
warrant of commiſſioners, for not paying a tax ſet by them to- 
wards the reparation of ſea-walls; the defendant pleads all the 
ſpecial matter, by way of juſtification ; the plaintiff demurs, and 
upon the demurrer takes (among others) theſe exceptions to it. 
iſt, To the ſetting forth of the commiſſion, in that he ſhews not 

X 427 J that three of the commiſſioners were of the quorum. 2dly, That in 
his plea he had not ſet forth the authority of the commiſſioners. To 
this the Court anſwered it was not neceſſary. zdly, That the 
plea was but argumentative, which makes it naught. Sthly, The 
ſtatute is not pleaded as it ought to be. 6thly, It does not expreſs, 
that W. in whoſe occupation the lands are, that are taxed, 1s the 
aſſignee to Lynſee the owner of the lands, but he may be a mere 
ſtranger, and ſo not taxable, nor his beaſts to be ſold. 7thly, It 
is not ſet forth, that he ſhewed his warrant before he diſtrained, as 
he ought to do. In this caſe the Court firſt ſaid that one may 
diſtrain, and ſell the cattle of the owner of the land taxed, or his 
aſſignee, for non-payment thereof, but doubted whether a ſtranger's 
cattle might be diſtrained and fold. Roll J. took theſe excep- 
tions to the plea. 1ſt, That the plea did not ſet forth the limits 
25 the commiſſion as it ought to do, and was therefore ill. 2dly, He 

aid the plea ought to have ſhewed, that 3 of the commiſſioners 
were of the quorum. 3dly, That it did not appear by the plea 
that the lands taxed where the diſtreſs was made, are within th: 
level, to be taxed by the commiſlioners, Athly, The tax is of the 
land of ſuch an one, and his aſſigns, and this is tos generally ex- 
preſſed, and cannot be levied equally by ſuch a tax. 5thly, The 
plea ſets not forth, that there was any notice given to MW. of the tax 
made before the diſtreſs taken, as there ought to have been; and 
tor theſe re ſons he concluded that the plea was not good. 
| | | | Bacon 


* 
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4 Bacon J. held firſt, that the party had waived his benefit of the 1 
r plea given him by the ſtatute, by pleading ſpecially, and he ought 1 
d to make good his plea, as he has pleaded it, at his own peril, He þ 
ot held likewiſe, that there ought to be notice given of the tax, and a 1 
h demand of it, before any diſtreſs might be taken, and that the plea 1 
0 was defective in this. 3dly, That he cannot fell a franger's 1 
t goods for the tax, as W. is, for aught that appears in the plea. i 
a 4thly, By the plea it appears that he has diſtrained 1 acre of land | | 
e for all the tax, which ought not to be; and upon theſe exceptions 1 
e the rule was for the defendant to ſhew cauſe before the end of the 
- term, why the plaintiff ſhould not have judgment, Sty. 12, 13, | 
f Paſch. 23 Car. B. R. Whittey v. Fawſett. | 

s 4. It was moved to quaſh an indi&ment taken before commiſ- 

'S ſioners of ſewers for a nuiſance made in the highway, by reaſon of 

- penning water in the river at his mill, thereby the water over- 

it  finwing the banks did anoy the way; and he took this exception to 

Q the indictment, that it did not ſay it was a navigable river. But 

it Roll J. anſwered, it was not neceſſary to ſay it was navigable; 


for if it be common paſſage for water, it is ſufficient, and lies 
within the conuſance of the commiſſioners. But Roll took 
another exception to the indictment, that it ſets forth this over- 
flowing of the water to be a nuiſance to the highway; and for 


- this the party is indicted, whereas commiſſioners of ſewers have no 

Je power to meddle with ſuch nuiſance in the way, but only with 

d paſſages by water. And for this cauſe the indictment was - 

. quaſhed. Sty. 60. Mich. 23 Car. The King v. Hide. 

ot 5, Treſpaſs for taking of a mare and impounding her till the 

n plaintiff had paid 101. The defendant ju/?:fied, that he diſtrained 

0 her by an order made by commiſſioners of ſewers, for a tax aſſeſſed 

le by them upon the plaintiff, The plaintiff demurred to this plea, : 
le and ſhewed for cauſe, Iſt, That it does not appear that the com- - 
65 miſſioners who impoſed the tax had authority to do it: for it ought 1 
he to be done by 6 of them; and it does not appear here, that they were 1 
e more in number than 4. 24ly, It does not appear that they were [ 
It all of them of the quorum, as they ought to be. 3dly, There 4 
28 does not appear to be any default in the plaintiff, why he ſhould be 7 
* taxed. Athly, The number of the acres of land does not appear 1 
is upon which the tax was laid. 5thly, It does not appear, that the | 
8 land taxed did lie within the juriſdiftion of the commiſſioners. 1 
p Upon theſe exceptions the plea was over- ruled. Sty. 178. [ 
ts Mich. 1649, Brungy v. Lee. Y 
le 6. Upon a rule to ſhew cauſe why an attachment ſhould not | 428 ] 1 
rs iſſue forth againſt commiſſioners of ſewers in Suffolk, for ſetting 3 
ea a fine upon one for not obeying their orders after a certiorari was 3 
L delivered unto them to remove the orders made againſt the party 1 
be in contempt of this Court, it was ſhewed for cauſe, that the fine ſet 1 
= was for diſobeying a new order of theirs made againſt the party = 
12 after the certiorari was returned, and not for diſobeying the orders 1 
27 removed by the certiorari : and fo it was no contempt to this Court. 3 
1d Roll Ch. J. ſaid, the certiorari dies not remove the commiſſion of | 
d. ſewers; and therefore they may proceed upon the commiſſion not- q 
on 


with landing the certiorari ; therefore let no attachment _ 
| 82 
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| Sewers, 
againſt them. Styl. 445. Paſch. 1655. The Protector v. 


Bruſter. 

7. It was moved to quaſh an order of the commiſſioners of 
ſewers of Bromley Marih; 1ſt, Becauſe made an à bare ſug- 
geſtion of one of the commiſſcaners. 2dly, Nate of the guerum are 
mentioned. 3dly, It is not alleged, that the defendants are charge- 
able; and that the order is felo de fe, becauſe it is faid, hat if 

. on ſhall repair, he hall have 1c!. allowed him in reſpect of 

© that be bas expended. it was ſaid e contra, that the order is 
good, and this ſuggeſtion is but a complaint which may be made 
by any; and if a private man makes it of his own head, yet the 
commiſſioners may allow his expence : and though J. S. ought 
to repair, yet he was not bound to make it fo ample; alſo 
Bromley would have a profit by it, {and Twiſden agreed, that 
contribution ſhall be made by him that has any manijef/t benefit, but 
this muſt be on preſentment of the jury) and although any 6 may 
make a preſentment as well upon their own view as when by a 
jury, yet here the perſons appointed ſhall not make it. It was 
further objected, that this is done by the commiſſioners after that 
J. S. of his own head has repaired the breach: yet per Curiam, 
the danger being apparent, and of neceſſity to be amended, as a 
houſe may be pulled down on danger of fire; and the order re- 
cited this, and the benefit of the marſhes thereby; wherefore the 
award was reſpited until view of a copy of the order. Windham ]. 
faid, that the commiſſioners of ſewers Hall have as much favaur as 
may be, and they would not quaſh it. 1 Keb. 4. pl. g. Paſch. 
13 Car. 2. B. R. The Inhabitants of Bromley and Eaſt-Marſh 
at Blackwell. | ; 

8. The forms of commiſſioners of ſewers are nat ſo fridt as in- 
Fan. Sid. 78. pl. 2. Trin. 14 Car. 2. B. R. Lord 
Dunbar's caſe. 

9. Exceptions were taken to an order; 1ſt, Becauſe the order, 
reciting that J. S. had a mill, was to compel him to repair ihe 
floodgates ; whereas it does nt appear that J. S. had any eflate in 
the mill, 2dly, It was that the holes of the floodgates ſhould be of 
leſs fize than before, which according to Cheſter Mill's caſe is not 

But per Cur. the order, notwithſtanding theſe 2 ob- 
jections, ſhall be confirmed; for whoever is owner of the mills, 
whatever his e/iate be, ought to repair the floodgates ; and they 
ſhall not be intended to have been mills before the time of E. 1. 
Sid. 145. pl. 1. Trin. 15 Car. 2. B. R. Oldbery Inhabitants 
v. Stafford. 

10. Another exception was, that they ordered the millers, who 
diſobeyed their orders, to be impriſoned, which is contrary to 
Magna Charta. As to this, the Court held the order void; 
for though the commiſſioners of ſewers, being a Court of record, 
may impriſon one for a contempt to them committed, yet they 
cannot impriſon one for diſobeying their order; and as to the con- 
tempt, it is intended of a contempt committed in their preſence. 
And ſo they held, that the order may be confirmed in part and made 

void in part. Sid, 145. pl. 1. Oldbery Inhabitants v. Stafford. 
- | 11. Exception 
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11. Exception was taken to a decree of commiſſioners of 
ſewers, becauſe it was to charge a town adjacent; and do not ſbetu 
they had any damages thereby. Per Cur. it was quaſhed, niſi. 
2 Keb. 42. pl. 85. Paſch. 18 Car. 2. B. R. The King v. 
Wright. 

* 12. A certiorari was prayed to remove the act of parliament and 
their proceedings, which are abſolute, without appeal; ſuggeſting 
only, without affidavit, that they had proceeded unreaſonably; which 
the Court granted as the right of the ſubject, as on commiſſioners 
of ſewers, and orders of juſtices for baitard children, which are 
without appeal; yet this Court may judge whether they have pur- 

ved their power, which they muj? take according to their return. 
2 Keb. 43. pl. 87. Paſch. 18 Car. 2. B. R. The King v. the 


Commiſſioners of Fens. 5 
13. A cerxtiorari to remove an order of ſewers was moved for, 


becauſe they had charged the plaintiff alone to the repair of a new 
ſea-wall made for ſecurity of an ancient wall, and this without pre= 
ſentment ; which the Court conceived ill, and that ſuch perſons 
were chargeable to the new wall that ſhould repair the old ; but 
they directed the plaintiff to make affidavit, that there was no 
danger in the tall, or that it was in repair. 2 Keb. 129. pl. 85. 
Mich. 18 Car. 2. B. R. The King and Day v. the Commiſ- 


ſioners of Sewers. 
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14. Excepticn was taken to an order of the commiſſioners of The Court 


ſewers for the defendant to account for money received as treaſurer 
in 16406, on a breach then made and repaired; becauſe it appears 
judicially this is above 10 years ago, and in another king's time 
alſo this is not to account for any tax for the benefit of the 
country, but of particular perfons and townſhips, that lent it in 
the preſent exigence, ſed non allocatur; for albeit new com- 
niſſioners cannot go on where the others left off, yet they may re- 
ſume the thing; and this was the chief point in WarNne's caſe, 
and that the commiſſion was determined by the king's death. 
The Court ordered the counſel! to move again. Twiſden ſaid, it 
had been held no traverſe could be taken to this matter by an 
onerari non debet; but per Windham, the Court do often order 
an action ſur caſe to be brought at law. But adjournatur. 
2 Keb. 180. pl. 3. Paſeh. 19 Car. 2. B. N The King 


Pratt. 


conceived 
the new 


commiſſion 
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new commiſſioners cannot graft on the old one's proceſs; and per Cur. (Keeling Ch. J. abſente) 
a procedendo awarded. Coleman prayed, that there might be a trial here by a feigned action ⁊ 
which the Court denied in caſes, as this is, of account, or ſuch like, where no freehold is in queſ- 
nion; but after on Friday, May the 17ih, they granced it. 2 Keb. 220. pl. 65. Paſch. 29 Car. 8. 


B. R. The King v. Pratt. 


15. Exception to an order of ſewers was, that there was an 
order of reſpite to 1 May 1666, and lill farther order, and in the 
mean time a pain is ſet, viz. In March; and 2dly, The plaintiff is 
to do iron work after flone work fhall be done by others, and they 
have not yet made the ſtone work ; therefore cannot compel the 
plaintiff. 3dly, It is ſaid, the king or his tenant ought to repair in 
pain of lool. But per Curiam, (Keeling abſente) they will — 
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quaſh orders of ſewers for ſuch exceptions that are only miſplead- 
ing; but the party diſtrained may replevy ; but they lay a pain 


on one which ſhould be laid on whole townſhips or ſuch matters of 
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title, this may be ſufficient to quaſh them, but not ſuch ex- 
ceptions ; and the Court refuſed to file the return on the cer- 
tiorari before they heard the exceptions, nor would they meddle 
in it then, but ſent it back. 2 Keb. 339, 340. pl. 7. Paſch. 20 
Car. 2. B. R. The King and Heart v. Commiſſioners of Sewers 
of Lincolnſhire. | 

16. On return of the commiſſion exception was taken, that 
the decree was for the ſtraightening of the publick flream, whereby 
the meadows of A. & B. could not be over flowed as _ ; which 
is only a private damage, for which action upon the caſe lies: 
and per Curiam, the commiſſioners cannot meddle with it, unleſs 
it be a publick prejudice as well as a publick ſtream ; but the 
decree being to reimburſe the expenditor, albeit this be but of the 
ſame effect as the decree of the prejudice, yet adjornatur. 3 Keb. 
446. pl. 2. Paſch. 27 Car. 2. B. R. The King v. Vachel. 

17. In replevin the defendants avowed the taking under a 
warrant from the commiſſioners of ſewers. It was objected, 
iſt, That the defendants ought to produce the inguiſition, which is 
neceſſary to be taken by the commiſſioners before any warrant 
can be made out; but the judge did not allow of this objection. 
2dly, That the warrant appeared to be illegal upon the face of 


itz; for it required the defendants to levy a certain penalty upon 


ſuch perſons as ſhould refuſe to pay the rate, and did not mention the 
names of theſe perſons. This objection the judge allowed of; ac- 
cordingly the plaintiff was nonſuited. - 2 Barnard. Rep. in B. R. 
321. Tin. 6 Geo. 2. 1733. Farr v. Criſp & al. 

18. On a rule to ſhew cauſe why a certiorari ſhould not go to 
remove up certain orders made by the defendants, an affidavit 
was produced, that the place, which the orders related to, was not 
repaired, but continued a great nuiſance to the inhabitants of the 
town. But the Court was of opinion, that this affidavit was not 
ſufficient, by reaſon it was not ſworn in it, that this place was a 
nuiſance to the country in general. Accordingly (Chief Juſt. 

ente) the rule was made abſolute. 2 Barnard, Rep. in B. R. 
379. Hill. 7 Geo. 2. 1733. The King v. the Commiſſioners 


of Sewers in Lincolnſhire. 


For more of Sewers in general, "ra Nuiſance and other proper 
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Sheriff, 


(A) His Power as 10 Arreſts, and delaining 


Priſoners. 


1. T: a capias comes to the ſheriff, and there is no original, yet Brownl. 
if he ſerves it, he is excuſable in falſe impriſonment, D. 61, 21. Mich. 


pl. 26. Trin. 38 H. 8. in Trewynard's caſe, Buckwood 


| v. Beale 
ſays, it was ſaid accordingly by the Court; for he is not to examine whether the original be ſued 
out or not, and cites Trewynard's caſe. | 


2. The better opinion was, that if proceſs was delivered to the 
ſheriff, and he takes the party without yung any thing, that yet it 
is good; for otherwiſe the ſheriff ſhall be a treſpaſſor, which the 
law does not intend ; and the ſheriff hath a Jawful authority ſo to 
do. So allo it is although the ſheriff had not the proceſs about him 
at the time of the arreſt. Noy. 55. Beale v. Taylor. 
3. Sheriff may keep priſoners where he pleaſes, if they are not 431 
malefactors, and ſuch for whoſe eſcape he muſt anſwer. Per Incaſe of a 


Rookſby J. Cumb, 403. Hill. 9 W. 3. B. R. The King omen 
V. Tyrrel. | | 5 a officer may 
make an 


lace his priſon, becauſe the writ is, ita quod habeas corpus ejus coram, &c. apud Weſtm. which 
13 a general authority; but where it is a ſpecial authority to take him and carry him to the Compter, 
it is otherwiſe, 2 Salk. 408. pl. 3. Trin. 8 W. 3. B. R. Swinſted v. Lyddall, 


4. If a writ is actually ſued out, though the Serif makes a 
warrant before it comes to his hands, yet it is lawful; 2 Lutw. 
1287. Mich. 10 W. 3. Redman v. Idle. And cites Saund. 
299. the caſe of GREEN v. Jox xs, that it ſhall be intended the 
writ was delivered to him before the arreſt. | 


See Retuts 


(B) His Power as to raiſing the Poſſe Comitatus. (ei l. v. 


1. IF reſcous be made to the hen in making execution upon a 
fine, he ought not to ſtay and return the reſcous, but may 
take poſſe comitatus, and make execution, Br, Retorn de Briefs, 
pl. 2. cites 19 E. 3. and Fitzh. Execution, 247. 
2. An officer may carry 300 men, with harneſs and guns, to 38 


72 5 quod nota, Br. Office and Off. pl. 23. cites 1 85, te 
9 /+u * | . 
f 7 i dc ſimilihus. jr ? Tr eſpaſs, J. 266. cites 8. . 
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Sheriff, 


Meſiminſter 2. cap. 39. are, that after complaint made to t 
ſerif be may take the power of his county, and ſhall make replevin. 
And per Cur. he may ſerve proceſs with power by the common law, 
and the /tatute in the affirmative is not againſt it. Br. Parlia- 
ment, pl. 108. cites 3 H. 7. 2. | 
And every 4. By the order of the common law, and ſtatutes of the realm, 


Tuud by the ſheriff, or other miniſter of the king in execution of the king's 


the com- Writs, or proceſs of law, might after reſiſtance take poſſe comi- 


mox law f 

— * tatus. 3 laſt. 161 

any the her in his office for the execution of the king's writs (which are the commandments of 
the king) according to law, but alſo bis bailif, that has the ſherrft 's warrant in that behalf, has the 
fame authority, which his maſter the ſheriff has; for the ſherift cannot do all himſelf, and if they 
do it not, being required, they ſhall be fined and impriſoned. 2 Ink. 193. S, P, Br. 


Freſpals, pl. 266. cites g H. 7. 1. | 


5. If any man, how great ſoever, might have reſiſted the ſheriff 
in executing the king's writs, then had it been a good return for 


the ſheriff to have returned ſuch reſiſtance ; but as rhe atute of 
VJ. 2. fays, quod hujuſmodi reſponſia multum redundat in dedecus 
domini regis & coroneg ſue, and that which is in dedecus domini 
regis, &c. is againſt the common law; therefore of neceſſity, if 
need be, for the due execution of the king's writs, the ſheriff may, 
by the common law, take the poſſe comitatus to ſuppreſs ſuch un- 
lawful force and reſiſtance. 2 Inſt. 193. 

6. All knights, gentlemen, yeomen, labourers, ſervants, ap- 
prentices, and villeins; and likewiſe wards, and other young men 
that be above the age of 15 years, becauſe all of that age are bound 
to have harneſs by the ſtat. of Wincheſter, and ſhall be compelled 
to attend: but not women, eccleſiaſtical perſons, and ſuch as be de- 
crepit, or do labour of any continual infirmity. Lamb. Eiren. 
lib, 3. cap. 1. 

L 432 ] 7. It is ſaid a ſheriff, who cannot do execution by a poſſe co- 
mitatus, ought to acquarnt the deputy lieutenants of the county ; 

| and if they aſſiſi not he muſt acquaint the king and counſel; and yet 
the ſheriff ſhall be amerced, if he return that he cannot do execu- 
tion. 1 Keb. 99. pl. 91. Trin. 13 Car. 2. B. R. Buſh v. 
Chamberlain. 

8. Upon a reſiſtance of execution, the counſel-table refuſed to 
meddle, becauſe this Court ought to ſee their own judgments ex- 
ecuted ; and Finch prayed a writ to the high ſheriff (which all 


writs are) but with a ſpecial rule that the high ſheriff ſhould exe- 


cute it himſelf; which the Court granted, and a tipſtaff to fetch 

the under ſheriff up to return his writ, which is better than an 

attachment, which is returnable by itſelf, 1 Keb. 117. pl. 22. 
Mich. 13 Car. 2. B. R. Buſh v. Chamberlain. 


(o) Power 


3. The flatute of Marlebridge, cap. 21. and the fatute 4 | 
c 


da 
— 
— 


E 


Sheriff, 432 
(C) Power as to breaking open Houſes, Cheſts, &c. 8 


1. HE ſheriff cannot break open a houſe or cheſt to do exe- Br. Exece- 
cution by fieri facias ; per Cur. but he may take the enge. 


: | ; cites S. C. 

goods or body for execution. Br. Treſpaſs, pl. 390. cites accord. 
1 . ingly, and 
18 E 10 the party 


may have treſpaſs againſt the ſheriff for ſo doing. But Tbid. cites Fitzh. Execution, pl. 152. 
H. 18 E, 2, contra. | 

Though a ſheriff cannot break open the door of a houſe to make execution upon the goods of 
the owner or occupier, yet to make execution on the goeds of a ſtranger, he may upon requeſt, and 
denial to open them; for a man's houſe ſhall be protection for his own goods only, but not for the 
goods of another. 5 Rep. 93. a. Mich. 2 Jac. B. R. the gth reſolution in Semaine's caſe. 

In treſpaſs for entering his cloſe and breaking his barn, defendant pleaded that he entered by 
virtur of a herti facias, the door being open, and took the goods in execution; the plaintiff replied 
that the door was ſhut, Adjudged that a barn adjoining to, and parcel of a houſe, cannot be broke 
open upon a feri facias, without a requelt fiiſt made; but a barn iz a field may be without requeſt, 


. to take goods in ex: cution. Windham J. inclined that it was not traverſable whether the door 
IF was open or ſhut; and theretore the replication to that purpoſe was idle. Sid. 186. pl. 11. Paſch. 
7 16 Car. 2. B. R. Penton v. Brown. 1 Keb. 698. pl. 22. S. C. accordingly. | 
But Hill. 31 & 32 Car. 2. B. R. it was agreed per Cur. that on a fieri facias, when the officers 
F are once in the houſe, they may break open any chamber-doors or trunks for doing their execution. 
1 2 Show. 87. The King v. Bird. 
F . 
2. It is not lawful upon a capias excemmunicatum, nor for any 
i other cauſe, unleſs for felony or treaſon, for any perſon to break a 
houſe in the night. Per tot. Cur. clearly. Cro. E. 742. pl. 17. 
. Hill. 42 Eliz. C. B. Smith v. Smith. 
1 3. An attachment is a non omittas in itſelf, and therefore the 
4 ſheriff may break the perſon's houſe to take him; for the writ is 
4 for his perſon. Roll R. 336. pl. 49. Hill. 13 Jac. B. R. | 
1 Brigg's caſe. . [ 432 Þ 
. 4. In treſpaſs quare clzuſum & oſtium fregit & domum in- Pim. 33. 
travit, & ſeras fregit, &c. The defendant juſtified as under 8. 5 _” 
4 ſheriff, and that a feert facias was directed to the ſheriff, &c. to — —.— 
; take the plaintiff's goods in execution, and that he made a warrant tions that 
t | to 5 of his bailiſts, &c. who finding the outward doors of the wa ag 
3 plaintiff's houſe open, they entered, and that the plaintiff hut the priſoned 
. door upon them, and ditained them for 4 hours, and that he, io de- there for 24 
liver them, breke open the door; and that afterwards he being peace- hours: 
. N h ” 1 f : . f Cro. þ $555» 
0 ably in the houſe, broke ſome of the inner doors to make execution of pl. 19. 
= the writ, having found the outward doors open, &c. The plain- Anon. but 
"= tiff demurred ; Mountague Ch. J. and Doderidge and Haughton J. 0 ea” 01 
* abſente Crooke, held the juſtification good; for when once an exe- 8 
h cution is lawfully begun, the ſheriff and his officers may pro- ants; and | 
in ceed: and here it was lawfully begun; for the outward doors 1 1 
2. were open, and the “ bailiffs entered the houſe lawfully, and the re- ing of the | 
ſiſtance afterwards was a reſiſtance againſt the law and the juſtice enen | 
of the realm; and having well commenced the execution, they r Ee | 
might proceed in it, and remove all obſtacles which might retard pailiffs was | 
the execution. 2 Roll. Rep. 137. Mich. 17 Jac, B. R. confeſſed i 
Whi iltſhi by the de- q 
hite v. Wiltſhire. eee | 
5 Attachment for the good behaviour was awarded againſt the plainti®, Cro. mentions the detaii ing l 
er | - Che hailiffs to be for 2 hours, | . 
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433 Sheriff. 


5. Upon a eapias utlagatum, though on meſne proceſs, and at 
the ſuit of a ſubject, the officers may break open any outward 
doors after demand and refuſal. 2 Show. 87, Hill, 31 & 32 
Car. 2. B. R. The King v. Bird. 


(D) Power 10 make a Deputy, and what he may 


do by Deputy. 


I. HERE writ of enquiry of waſt is awarded to the ſheriff 
of land within the franchiſe, the ſheriff ought to enter 
the franchiſe and execute it; for he is judge and officer by the 
ſtatute, quod accedat ad locum vaſtatum, &c. and if he returns 
mandavi ballivo he ſhall be amerced. Br. Proceſs, pl. 37. 

. 4. 52. 
An acce- 2. If a writ of partition be awarded, the ſheriff muſt be upon 
4 8 the land in perſon, at the time when the partition is made, and it 
Evered by is not ſufficient that the under ſheriff be there; and upon exa- 
the ſherift's mining the under ſheriff, who confeſſed that he was there, but not 
bailifls, and the Heri ff bimfelf, the writ, not being returned, and filed, was ſtayed, 


the ſteward g 5 
of the hun. and a new writ was awarded: and the juſtices held the law the 


dred Court ſame in all caſes where the words of the writ are, that the ſheriff 


_ = ſhall ga in his own perſon, as in an * accedas Curiam, waſte, re- 


cauſe the diſſerfin, if exception be taken at bar before the return of them be 
ſheriff came received. Cro. Eliz, 9, 10. pl. 1. Mich. 24 & 25 Eliz. in 
ria per. C. B. Clay's caſe. 


| Ra, Aud this caſe being cited, the prothonotary informed the Court, that the conſtant practice 
is for the ſheriff to ſend it by his bailiff, And they took a difference between a rediſſeiſin, and 

rtitivn, &c. where the ſheriff is judge, and this and other caſes where his office is but miniſterial. 
And Judge Wylde ſaid, there may be great inconveniencies if the ſheriff muſt go in perſon; as if 
be ſhould have ſeveral writs of accedas ad Cur. directed for ſeveral Courts at great diſtance kept 
the ſame day, it would be impoſſible for him to execute them; and whereas it was objected, that 
the words of the writ are quod accedat in propria perſona, &c. It was anſwered, that in many 
caſes the execution of writs vary from the verbal direction of them, as to chuſe parliament men, 
the writ is duo milites, &c. and yet good eſquires do very well ſerve the turn; and ſo the writ of 
right is 24 milites, and yet other perſons will ſerve; and ſo in this writ it is aſſumptis tecum 4 
militibus, they need not be knights. Nat. Brev. 28. And the ſteward was ordered to take care 
that the party had reſlitution of his money taken upon the execution, or otherwiſe they would 
grant an attachment againſt him for diſobeying the writ. And cited Lady Wix1zxz's caſe in Trin. 
Term laſt where a partition was made by the under ſheriff; and becauſe there could be no ob- 
z<Etion againſt the equality of it, the Court would not award a new writ. Freem. Rep. 32, 53. 
pl. 65. Mich. 1672. in C. B. Lacy v. Harris. 

It was reſolved, that the ſheriff may ſerve an accedas ad Curiam by his fervant ; and ſo Hale 
faid, it had been formerly reſolved in one BazzziL's calc, Freem. Rep. 355. pl. 445» 
Mich. 1673. Anon, . 


3. In a writ of enquiry of damages in dower the ſheriff made 


a warrant to W. to take the inqueſt, Anderſon and Walmſley J. 
were of opinion, that in this caſe he cannot make a deputy, be- 
cauſe it is a judicial ad, which he ought to do in perſon, and 
differs from that where they ſerve proceſs as a ſervant. Noy 27. 
Bandal's caſe, 1 | 


(E) His 


* 2 Hwa TH mn” Las e —_—_— 


is 


(E) His Power in Executions; and how he muſt 
s Demean. | 


I. T? E ſheriff, by virtue of a ca. ſa. took J. S. who paid the S. C. eited 
foeriff the money, and thereupon the Heri diſcharged _ _ 
him. Afterwards 7. S. was arreſted on a new ca. ja. and brought of Langdon 
falſe impriſonment againſt the bailiff. F = and Popham ». Wallis, 
Ch. J. held, that the theriff could not diſcharge J. S. on his pay- Ferenc d 
ment of the money to him; and that the bailiff was guilty of no o. 3 
tort in detaining him upon this 2d arreſt; but Gawdy and Clench au Fenner, 
held, that in regard it was but a writ of execution, and to have the 8 
money in Court, therefore he ought not to have arreſted J. S. a ys, that 
24 time, and that the bailiff might have diſcharged him; and cited e 
33 H. 6. 48. Per Danby. 13 H. 7. 16. 21 fl. 7. 23. Cro. jj 


E. 404. pl. 13. Trin. 37 Eliz. B. R. Stringar v. Stanlock. 13 H. 71118 

and 21H .7. 
23. which were cited by Gau dy and Clench tending to this matter; and that the opinion of 
Daibv in 33 H. 6. 48. cited by them, is, tha! Danby ſays that the taking the body in execution is 
no {a;1sfattion to the plaintiff, but 1f he will {atisty him, then it is not reaſonable that he ſhould be 
impr ſoned by the writ, the which may well be intended that if he ſatisfies the plaintiff in the 
action before the arreſt, then it would not be reaſonable to arreſt him. 


2. Where the ſheriff has proceſs of extent upon a ſtatute ſtaple 
out of Chancery of goods and lands, he may collid? the good, to- 
gether, and put them in a room, fee be makes an inguiſition, 
though the words of the writ are per facramentum proborum & 
legalium hominum extendi & appreciari, & in manus noſtras ſeiſiri, 
facias; and after he has collected them together, h- may then ing 
12 men to view and appraiſe them; but the final power of icilure 
for ſafe cuſtody is given after inquiry. Mo. 563, 564. pl. 768. 

The Attorney General v. Croker, &c. 

3. it was held by the Court, that if a fieri facias go to the But z Show. 
ſherifF to do execution, and he /evies the money, and delivers the B 
ſame to the party: yet if it be not paid here in the Court, the party 32 63 
may have à new execution ; and it ſhall not be any plea to ſay, that B. x The 


3 . : 2 a King v. 
he has paid the ſame to the party; for it is not of record without Bird. it 


bringing of the money into Court. Godb. 147. pl. 188. Paſch. was re. 
3 Jac. in C. B. cites 11 H. 4. 50. ſol ved by 


the Court 
on motion, that on a fi. fac, the ſheriff may ſell the goods, and if he pay the money to the party 
it is good, and the Court will allow of ſuch return, becauſe the plaintiff is thereby fatisfied, 


although the writ run, ita quad habeat coram nobis, &c, 


Upon a judgment in the County Court, it was (among other things) objected that the money 
ought not to have been paid by the bailiff to the plaintiff, but that he ought to have returned it 
into Court; and as to this exception, the Court was not well agreed; for the precept is, ita quod 
babeam denarios illos ad reddend. to the plaintiff; to which it was ſaid by ſome that ſo the writs 


are in this Court, and yet the ſheriff when he has levied the money pays it to the plaintiff, and if 


he does not ſo, this Court often compels him upon motion to pay it to the plaintiff. But on the 
other ſide it was ſaid, that this was by pcrmiſſion of the C6urt, and not ex rigore juris; and that 
oftentimes the Court here orders the ſheriff to bring the money levied into Court, of which power 


the Court by this means will be deprived. g Lev. 204. Mich, 36 Car. 2.in C. B. Cannon v. 


Smalwood. 


Wr 


#435 —_—_ 


4. If proceſs comes to a ſheriff te make execution of the goods of 


„S. and he makes execution of the goods of J. N. he is treſpaſſor; : 
or he muſ. take notice at his peril; for otherwiſe he makes exe- | 
cution without warrant ; but if there be any fraud in the matter \ 
he may aver it. Brownl, 210. Mich. 5 Jac. Buckwood b 
v. Beale. | 
But ita H. F. If a fieri facias for 201. be awarded to the ſheriff, upon p 
f . which he takes an entire chattel, and ſells it for 401. and returns 7 
40s. by the freri facias with the 20l. in Court; he may detain the ur- Pp 
torce of pluſage until the defendant comes to demand it of him; for he c 
3 l is not bound to ſearch out the defendant. Agreed. Noy 59. al 
S xen, every Wooddye V. Coles. | th 
ar 


one at the 
walue of gl. and ſells them all, it is clear that the defendant ſhall have an action of rreſpaſe againſt A 
the ſheriff; which was agreed. Noy 59. Wooddye v. Coles. 


| S. C. cicd 6, In detinue the caſe was thus. A. had recovered in debt ( 
| e 2 againit W. and execution awarded to the now defendant, being 


of Langdon then ſheriff of Southampton ; who takes the goods, &c. and rc- 
„ Walls. turns a fiert feci & denarins halo, but none of the goods were ſil! 


2 e before the return, but the ſheriff kept them in his bands; and I. 
* — 5 0 * . 
ine law re- judgment now for the plaintiff; for the ſheriff cannot detain the 
gy of _ goods taken upon an execution in his own hands, and fatisfy the ple 
—_ 3 debt of his proper money; but he ought to fell them upon a ven- he 
cution and ditions exponas, and may return upon his ſo doing, quod non in- we 
eee venit emptores; for a grand inconvenience would enſue, if the to 
Sogn Wg ſheriff himſelf might detain them. Noy. 107. Trin. 2 Jac. be 
errettcd to Cs B. Waller V. Weedale. - | not 
them, and | Ca 
that the caſe of Waller v. Weedale was adjudged upon this reaſon : and that for the ſame reafon one 
it has been adjudged that a ſherrff cannot deliver the goods by him taken in exccution upon a hi. la. 115 
to the plaintiff un (fatisfattion of his debt, and cites ® Cro, E. 304. Thompſon v. Clerk and 2 
Vem. gg. Bealy v. Sampſon. In the caſe of Speske v. Richards. Hob. 207. at the end, pre 
Hobart Ch. J. moved 2 qu ſt ion, that if a ſheriff having a fi. fa. or a ca. fa. pay the plaintiff his debt aga 
with the ſber i t own money. whether he may now lewy ihe meney of the defendant afterwards. the 
» Cro. E. 504. pl. 28. Mich. 38 & 39 Eliz. B. R. Noy 56; 57. S. C. —8. C. cned by the 
Ch. J. 2 Vent. 95. in rhe ceſe ot Bealy v. Sampſon, and ſaid, that neither ought. the goods to be lefs 
delivered to the detendant 2g2inft whom the execution is, but they cught to be fold. and 
FLO We ; mo! 
7. On a fri facias the ſheriff may return that he has the pl. 
goods in his hands. Pro defectu emptor.“ and then a vendit. 2 
exp.” goes commanding him to ſell them at the beſt rate he can, bee: 
and he muſt not appraiſe them too high; for if he values ſuch fo + 60 
high as none will buy them at the rate he muſt himſelf, Vet it priſc 
d. ſindant before the ſale, or any other perſon for him tenders the Th 
money to him he cannot ſell them. 2 Show. 87. pl. 78. Hul. 31 EPS 
& 32 r. I King v. Bird. 453- | 
8. Upon a 25 acias there need not be any appraiſement ; 4 
but upon an elegit the goods muſt be appraiſed. Per the Ch. J. ws 
2 Vent. 95. Mich. 1 W. & M. in C. B. in the caſe of Bealy 2 
v. Sampſon. | | 2» 
9. A rule of Court was for the ſheriff to ſhew cauſe upon his 5 Mod 
perſonal attendance, why he ſhould not pay money levied on . ey 
. 1 ” - . ö U e A e 1 
cution : and upon affidavit of ſervice it was moved for a new Tt . 


abſvlutely De, 


pleaſed for the contempt ; but the affidavit being deteCtive, they 
were ordered to amend it. 12 Mod. 349. Paſch. 12 W. 3. 
Sprag v. Richardſon, 25 | 

10. The ſheriff took goods upon a fieri facias, and a ftranger 
promiſed the officer to pay him the debt in conſideration he would 
re/tore the goods. Upon a demurrer this was argued and com- 
pared to a conſideration to ſuffer a priſoner to eſcape; but Curia 
contra; by the capias he is to take and keep in ſalva cuſtodia, 
and giving liberty is contrary to the writ, but that is now to raiſe 
the money, and the ſheriff upon a fieri facias may ſell the goods, 
and this is no more in effect. 1 Salk. 28. pl. 17. Paſch. 5 
Ann. Bo KG .. i 


F) Run of che Money to the Sheriff. Good, [ 436 ] 


Or nor. 


I. 1 F in detinue had judgment, and upon a ſcire 

fac as after the year to have execution the defendant 
pleaded that upon a diſtringas to the ſheriff upon that judgment 
he delivered ſuch goods to the ſheriff; and for the reſidue that the 
were appraiſed at ſo much by an inquiſition taken by the ſheriff, 
to whom he delivered the money, but did not aver this matter to 
be returned by the ſheriff, Exception was taken that this was 
not a plea to extort execution upon ſuch a ſurmiſe; and Popham 
Ch. J. was at firſt of that opinion; for then by ſuch fergned plea 
one that has judgment to recover a debt ſhall never have execu- 
tion, but Gawdy contra; for otherwiſe the defendant ſhould be 
prejudiced ; becauſe he might have 20 ſeveral executions ſerved 
againit him upon one judgment, and be put to his remedy againſt 
the ſheriff only, who might be worth nothing, and the miſchief is 
leſs to inforce the plaintiff, if the plea be true, to fue the ſheriff, 
and if not true, to take iſſue thereupon; and upon its being 
moved again, ail the Court was of that opinion. Cro. E. 390. 
pl. 13. Paſch. 37 Eliz. B. R. Atkinſon v. Atkinfon. 

2. Payment to the ſheriff upon a * fierr facias is a good plea, 2 Jo. y. 
becauſe he hath authority to levy the debt; but payment upon a 3 S.C 
+ ca. ſa. perhaps is not, becauſe he is only to detain the body in But nothing 
priſon till he has paid the debt to the plaintiff, 2 Lev. 203. i faid there 


, . TN as to this 
Trin, 29 Car. 2. B. R. in the caſe of Taylor v. Bekon. point by the 
Court,——=S, C. 2 Mod. 214. but 8. P. is not taken notice of by the Court. Freem. Rep. 


403. pl. 618. S. C. ſays, the Court inclined, that a fherift upon a 44. J. could not receive the money 
lo as to diſcharge the party; but if the ſheri{f ſhould prove inſolvent, he might reſort to the party 
again; but it is other wiſe upon a fi. fa. thongh that was long doubted ; but that 1s 10 levy the 
money, hut the ca. ſa. doth authoriſe him only to bring the body into Court. 

S. P. 2 Show, 149. pl. 1166. v. Morton. 

Payment to the officer or ſheriff would not be good unleſs upon a fi. fa. and then payment to 
the ſheriff would be good. Skin. 665. Mich. 8 W. 3. B R. inthe cale of regia? . Liddal, 
5 Mod. 296 S. C & F. Per Cur.— 1 Sajk. 408. S. C but I do not obſerves. P. 

he pavment in ſuch cafe is not good; for the ſherift by that writ had only authority to 
take his body and not his money ; but payment to the pl-intiff's attorney on record is a good 
payment to the plaintiff himſelf. 2 Show. 139. pl. 116. Mich. g2 Car. 2. B. K.. v. Morton. 


Debt upon a judgment, the deſcudant pleaded, that he was taken in execution by ca. ſa. 2 
7, K K 2 as 


Sheriff. | 435t 


abſolutely to pay the money, let the Court deal with him as they 


N 


435 — Sheriff. 


that judgment, and had paid the money to the ſheriff; and it was held to be ro good plea, be- 
cauſe though he does pay it to the ſheriff, yet the ſheriff may be inſolvent, or may die and leave no 
aſſets, and then the party will be never the better; and fo it was held lately in this Court in one 
Baxzr's caſe, who pleaded payment to the marſhal, being in execution in the Marſhalſea, and held 
to be no good plea, Jud. pro quer.“ Freem. Rep. 482. pl. 659. Mich. 1680. in B. R. 
Stamford v. Davies. : . | 

So where one way taken by a ca. fa. and thereupon aſſigned a mortgage to the under ſheriff to 
ſecure the payment of the money, who then ſet the defendant at liberty. This was held per tot. 
Cur. to be an eſcape in the ſheriff; and to prove this it was ſaid by the defendant's counſel, that 
the ſhertff vpor @ ca. . had no authority to take this mortgage, and diſcharge the priſener; be- 
caule the writ is qaod capias the defendant & eum ſalvo — ita quod habeas corpus ejus ſuch 
a day coram jufticiariis ſuch a day ad latisfaciendum eidem, the plaintiff, &c. Lutw. 587. Hill, 
9 W. 3. Langdon v. Wallis. ——S, P. Per Cur, 12 Mod. 3853. and cites it as adjudged in the 
Sheift oi Wiltſhire's caſe. 5 | 


3. The ſheriff has no power to receive money from the de- 


fendant upon a capias; for his buſineſs is only to execute his 
writ: and if in ſuch caſe a defendant pays the ſheriff, and he after 
becomes infolvent, and does not pay the plaintiff, ſuch payment 
ſhall not excuſe the defendant. Per Holt, 12 Mod. 230. 


Mich. x0 W. 3. Anon. | 


L 437 ] (G) How he muſt demean in Caſe of Iijunction, 
as to Executions. 


1. CHERIFF on a fieri facias levied the debt; the . defendant 
brought a bill in Chancery, and got an injundtion to ſtay 

the money in the ſheriff's hands. The plaintiff and his 4p "ary? 
(both priſoners in the Fleet) move the Court againſt the ſherit 
to return the writ, the ſheriff prayed the direction of the Court; 
for if he return the writ he mult pay the money, and then he ſhall 
be committed by the Chancery for breach of injunction, and if 
not, then the King's Bench will amerce him. The Court took 
no notice, but ordered a return, or they would commit him, nor 
would they any way afliſt him. 8 Mod. 315. Mich. 11 Geo. 


Wilſon v. Aldridge. 


see (E) (H) Sale by Sheriff. How, and to whom. 


ro. E. 384. 1. F F upon a fieri facias, the ſheriff by writing, reciting that the 
Pl. ag. Mich. I defendant has à term for years, and ſhews what, and that it 


. en. commenced the 2 & 3 P. & M. where it commenced the 3 4 
Palmer v. P. & M. he ſells the ſaid term, this is a void ſale; for there is no 


5. C. Kane ſuch term; but if notwithſtanding this falſe recital he had ſold alſo 
upon an ele- 417 the intereſt w ich the defendant had in the ſaid land (as here he 
git and did) this ſale is good. Reſolved per tot. Cur. 4 Rep. 74. a. 
. Hill. 39 Eliz. B. R. Palmer's caſe, 
difference between a ſale upon a fieri facias, and on an elegit; for the elegit is quod per ſacra- 
mentum 12 proborum hominum per rationabile pretium & exten'um, &c, And that the ju'y 
thereup=n impannelled found a leaſe commencing 2 & 4 P. & M. whereas in ejectment afterwards 
it was found hy eſpecial verdift, that notwithſtanding ſuch finding of the jury impannelled by the 
| heriff upon the elegit, it really commenced g & 4 P. & M. And Popham held the ſale void, be- 
cauſe without an inquiltyon the ſheriff cannot fell ; and this was agreed by all the juſtices; . 


<< MO a 22 1 


= 
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the Inqueft finds one thing, and he ſells another, as in this caſe the term found commenced 2 & 3 
P. & U. ſo that this ſale is not warranted by the inqueſt, and conſequently void. But if they had 
found that he was poſſeſſed of ſuch land for a term of divers years yet to come, which they ap- 
prized at ſo much, without ſhewing any certain beginning or end thereof, it had been well enough; 
for they are not compellable to find a certainty, having no means to be informed thereof. 
Goldſb. 1792. pl. 10g. S. C. according to Cro. E. And 4 Rep. 74. b. ſays that it was aſter- 
wards found by the Attorney General, upon peruſing the record, in compaſſion of the defendant, 
a poor man, that the execution was by force of an elegit; and thereupon the ſale was adjudged void, 
and judgment given accordingly. In this caſe, as mentioned in all the ſaid books, was cited 
the caſe of Sir George SYBENHAM v. RoLLs, where an inqueſt upon a fieri facias found, that the 
defendant againſt whom, &c. was poſſeſſed of ſuch a term bearing date, &c. (whereas in truth it 
did not bear the ſame date) and the ſheriff ſold the ſame term, that the ſale was not good. And 
then the Court directed the ſheriff, that upon a new fieri facias it ſhould be found, that he was 
pelſelſed of a leaſe for years generally, yet continuing, and that he ſold it, &c. And it would be 
well enough. Mich. g2 & gg Eliz. in the Exchequer. 1 


2. A ſale of a term of tithes made upon an elegit to the plaintiff Brownl. 
himſelf ſhall not bind the defendant when the execution is reverſed _ 
in error, Per tot. Cur. for there is a difference between this ſale the N 
and delivery upon an elegit to the party himſelf, and a fale to 4 bimſelf, ie 

ranger upon a fieri facias; for the fieri facias gives authority to 3 
the ſheriff to ſell, and to bring the money into Court: wherefore delmery in 
when he ſells a term to a ſtranger, although the execution be re- /pecie, and 
verſed, yet he ſhall not by virtue thereof be reſtored to the term arc + 1. 
but to the monies, becauſe * he comes duly thereto by act in law; r e 
but the ſale and delivery of the leaſe to the party himſelf upon an ſpecic again, 
elegit, is no ſale by force of the writ delivered in extent, which 3 
being reverſed, the party ſhall be reſtored to the term itſelf: lutely alter 


wherefore the execution was reverſed, and a writ of reſtitution the pro- 


awarded. Cro. J. 246. pl. 4. Trin. 8 Jac. B. R. Goodyere aw po 
v. Ince, — 
execution 


to be good or naught, as the execution is; and ſays that ſo it was adjudged before in Robotham's 
caſe, and in Woorel's caſe (as Mr. Noy ſaid to Yelverton.)——S. C. Yelv. 179, 180. accordingly, 


and the one ſeems to be copied from the other. ; 
[438 ]® 


3. Sheriff cannot deliver a leaſe upon an elegit at another Mo.873. pl. 
value than what the jury had found it at; and ſale made by him is —_ _ 
as jou as if made in market overt. Brownl. 38, 39. Comins þuts.P.does 

Brandling. - not appear. 
4. Under ſheriff, on a fieri facias, perſuaded the jury to prize 
the goods at an under value, perſuading them it would be better 
for the poor man the defendant; ſo that they appraiſed them, 
though worth 80l. at 221. 13s. 4d. and he delivered them to the 
plaintiff for the ſaid ſum ; this is oppre/ion, and inquirable at the 
afſizes by indictment. Cro. J. 426. pl. 12. Paſch. 15 Jac. B. R. 

Sayr's caſe. | 

5. Where the ſheriff ſells the thing on a venditioni exponas 
under the value, there he ſhall be diſcharged; but otherwiſe where 
he ſells the goods ex officio. Per Doderidge J. Godb. 276. 
pl. 390. Hill, 16 Jac. in Slye's caſe. „5 | | 

6. Adjudged that where a ſheriff takes goods in execution, he so if goods 
may ſell them at any rate, if the defendant refuſe to pay the debt. are ſeiſed 
Vent, 7. Hill. 20 & 21 Car. 2. B. R. Anon. „ 
ſacias upon a judgment in an inferior Court, the bailiff may ſell them at any price which was 


ottered to him, 2 Lutw, 1446. 8 W. g. in caſe of Clerk v. Lockey. 
'" a 93 5 7. On 
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7. On a fieri facias goods may be ſold to the plaintiff who ſues 

out the writ, though not actually delivered to him. Cumb. 452. 
Trin. 9 W. 3. B. R. Anon. : 

8. If an officer that has power to ſell, ſells upon credit when he 
may ſeil for ready money, he is thereby immediately charged to 
the party for whom the ſale was. 6 Mod. 63. Mich. 2 Ann, 
B. R. Morley v. Staker. 


1  Venditioni Exponas. 


1. HERE ſheriff upon a fieri facias returns, that he has 

ſeized goods ad valentiam 260. but that they were 

reſcued from him; the Court cannot in this caſe award a ven- 

ditioni exponas, becauſe it appears that the goods are out of his 

hands. 2 Saund. 344. Paich, 23 Car. 2. B. R. in caſe of 
Mildmay v. Smith, cites 34 H. 6. 36. a. | | 

2. If a ſheriff return goods levi d to ſuch a va'ne, the ſheriff 

* 11 Mod. mt“ anſwer for goods to that value, and the plaintiff may have 

* a venditiont exponas, and if he will not ſell them, then the way is 

Withers, to have a diſiringas to the coroner, and that is the right method 

cites 2 to lay him by the heels, till he has fold. Per Holt Ch. J. Farr. 

Saad. 343. 118. Mich. 1 Ann. B. R. Anon. 

*[ 439] 3. Aud if the Serif is out of bis office after ſuch return, then 

S. F. And plaintiff may have a diſtringas ts th! new ſheriff to diſirain the old 

” 00 1 one to ſell, * and ſhall return iſſues upon him if he docs not. Per 

only autho- Holt Ch. J. II Mod. 36. Clerk v. Withers. Cites 34 


rity, but is th. : 

5 and H 6 30 

compellable to proceed in the execution; for the ſame perſon that begins an execniion ſhall end it. 
1 Salk, 323. pl. 10. S. C. S. C. 6 Mod. 295. - Aud by Holt Ch. J. The ſheritf out of 
office may ſell without a venditioni exponas : other wife why ſhould à diſttingas go to the new 
ſheriff to command the old one to ſell. There are 2 forts of diltriagas's nuper vicccomitem, 2c- 
cording to 34 H. 6. Raſt. 164. Theſaurus Brevium, go. the one to command dhe od the: itt to 
ſell and bring the money into Court, and the other to command him to fell and deliver the money 
to the new ſheriff. Now this diliringas does not give him an authoiity to sell, but is compulfwe 
upon him; and if he does not tell ne torteits iſſucs totics quotes, | 


4. A venditioni exponas is no award of the Court. II Mod. 35. 
Mich. 3 Ann. B. R. in cafe of Clerk v. Withers, 


bre Error (K) Sale. Reſtitution. - In what Caſes after Sale 


IH. b (I. b x 1 
0 * « there ſhall be Reſtitution. 
I, N remedy lies againſi the ſheriff for the ſale under value 
unleſs it be by covin. Kelw. 64. b. pl. 2. Trin. 
20 H | 


2. If hs ſheriff ſells a term on a fieri facias, and afterwards 
the judgment is reverſed, yet the party ſhall not be reſtored to the 
term, but to the money, if the ſale be without fraud. Per tot. 
Cur, Mo. 573. pl. 788. Mich. 41 & 42 Eliz. Anon, Got 

, - _ , N - 3. . 4a te 


2. 
recei 
of r. 
and 
lay 85 

3. 
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3. Sale of a term upon an execution by a ſheriff for ro0/. to Cre: J. 246. 


a ſtranger, though it was worth 1oo0o!. yet upon reverſal he ſhall 3 C. ed 
not have the term again, but the xool. only. Yelv. 180. Trin. Arg. 2 Vein. 
8 Jac. B. R. Goodyer v. Junce. 314» 315.4 


pl. 202. n 
the caſe of Peyton v. Ay lifle 


4. Bill was brougnt to vacate a judgment, whereupon a leaſe Nel. C. R. 
was extended and fold by the ſheriff to one Parker, in truft for 1. Ns 
the defendant, the conuſee of the judgment, and to have the bill of 
fale ſet aſide, and an «count for the profits ſince the ſale and writ 
of reſtitution of the poſſeſſion, the leaſe being alleged to be of far 
greater value than extended at. The defendant demurred ; for 
that it was inconſiſtent with the rules of equity, after a judgment 
executed by ſeiſure of a chattel leaſe duly appraiſed and ſold by 
the ſheriff, to diſpoſſeſs a real purchaſor of what he has purchaſed 
tor valuable conſiderations, upon a bare pretence, that it is of 
greater value than it was appraiſed for, and fold at, by the ſheriff, 
who is no party, nor any offer by the bill to reimburſe the pur- 
chaſor what he is really out; alſo the defendant by anſwer denies 
tampering with the ſheriff to have the leaſe ſold at an under value. 
Whereupon it was ordered, that the plaintiff reply to the anſwer, 
notwithſtanding the demurrer, and proceed to the examination of 
witneſſes, and hearing the cauſe, but no coſts to be allowed. And 
upon the hearing before the Lord Keeper Bridgman, the 5th of 
F ebruary I 67 I, a decree was made 10 account and FeconVveys 


3 Chan. Rep. 57, 58. 22 Car. 2. Gaſcoigne v. Stut. 


(L) Cbargeable in Debi. [ 440 } 


* debt upon a recovery of damages the defendant pleaded, S. C. Savil 
that a fieri facias iſſued to levy the damages, and thereupon 23 e; 
: : 7 y name © 
he paid the money to the ſheriff, who was diſcharged of his office Rookers v. 
before the return of the writ ; but that the new ſheriff returned, Wilmor. ac- 
that he received ſuch writ endorſed ficeri feci de bonis, &c. the "COP 
ſum demanded, but the money was not brought into Court. that wr 
Upon demurrer it was adjudged, that the plaintiff be barred ; for this opinion 
the defendant having once paid the money, there is no reaſon he *- 1 
ſhould pay it again; and the plaintiff is to take his remedy againſt H. b. 5. & 
the old ſheriff, if he will. Cro. E. 208, 209. pl. 4. Mich. 32 44 E. 3. 18. 
& 33 Eliz. B. R. Rook v. Wilmot. ä 3 


And. 247. pl. 260. S. C. accordingly. 


2. If ſheriff, upon fieri facias, returns, fieri feci, and that he has Pom. 0 
received the money, debt lies; becauſe he has made himſelf debtor {a 
of record, and the law makes contract and privity between him 
and the recoveror. Palm. 148. Mich. 18 Jac. B. R. Anon, 
fays, it was fo adjudged in Bank in Spike's caſe. 

3. If upon a ca. ſa, the ſheriff returns, denarios hie habet paratos, 3 P. in g 

| * K K 4 | debt ſame words 


440 Sheriff. 
debt lies. Per Haughton J. Palm. 148. ſays, It had been ſo ad- 
Judged in this Court. | 
S. P Palm. 4. Upon an execution on elegit, the ſheriff returned, that he had 
1 by a jury appraiſed "ay goods in ſpecie to the value of 401. and had 
Anon, extended ſuch lands, both which he had delivered to the plaintiff, 
ſeems to be ubi revera he had not. The plaintiff thereupon brought debt 


3 againſt the ſheriff, and had judgment; and upon error brought, a 


4. was, Judgment in C. B. 14 Jac. in PIKE's caſe, was cited; where the 
If he ſhall ſheriff, upon ſci. fa. returned, that he had fold the goods for fo 


pee much money, which he had delivered to the plaintiff; and the 


ſheriff? plaintiff thereupon averring, that he had not the money, main- 
And by the tained an action of debt. But per Curiam, This differs from the 


opinion o 


the inftices Cale in queſtion; becauſe there the ſheriff confeſſed, that he had 
he ſhall not, ſold the goods and delivered the plaintiff the money; but here it 


winger is not returned, that he meddled with the goods, or with the value 


2Qion,_. thereof: ſo as there is not any certainty to charge him. And ſo 
Palm. 124. reverſed the judgment. Cry, J. 566. pl. 1. Paſch. 18 Jac. 


S. P. in the B. R. Coriton v. Thomas. 
ſame words 


Jo. 430. pl. F. If the ſheriff ſells goods levied by a fieri facias, and does 15: 


2. Perkin- 


fon v. Gil. Pay the money, but dies before the return of the writ, an action of 
ford, S. C. debt lies; becauſe the defendant is diſcharged, and may plead, 
accord- that his goods were taken in execution by the ſheriff, in ſatiſ- 
> 5 — faction of the ſame debt. Mar. 13. pl. 33. Paſch. 15 Car. 


pl. 3. . Parkinſon v. Colliford. 
adjudged | | 
accordingly by Berkeley, Jones, and Crooke (Bramſton being abſent.) S. P. Hob. 206. in 
the caſe of Spcake v. Richards; and held, That debt lay; but this was after 4 return of denarics 
ator babeo,——Brownl. 51. S. P. in S. C. Hutt. 11, 12, S. C. and the Court inclined, That 
in this caſe debt lies; for it is a general contract. Mo. 886. pl. 1224. S. C. adjudged for 
the plaintiff—Noy 22. Sark v. Richards, S. C. accordingly.-——2 Show. 281. pl. 271. 
Hill. 34 & 35 Car. 2. B. R. * Speake v. Richards, That an action was held to lie againſt the 
under ſheriff for money levied on a fieri facias, as money received for the plaintift's uſe, and that 
+ before the writ returned; and ſo ruled in this caſe, as like wiſe in the caſe of Verdon of Norfolk. 
This, though printed as an original caſe in 2 Show. 281. ſeems only to be the ſame caſe of 
Mar. & Jo. & Cro. C. mentioned above, | 
+ If the ſheriff /evies money on a fieri facias, an action of debt lies againſt him for it before rhe 
return of the writ; for otherwiſe he would take advantage of his own wrong. 2 Show. 79. pl. 63- 
[ 441 ] Trin. 31 Car. 2. B. R. Cockram v. Welbye. Mod. 245. pl. 5. Paſch. 
29 Car. 2. C. B. S. C. but S. P. does not appear. 2 Mod. 212. Paſch. 
28 Car. 2. C. B. S. C. but S. P. docs not appear. | 


E way "04g 6. If a ſheriff returns goods levied to ſuch a value, the ſheriff 


goods are int anſwer for goods to that value; and ſure debt will lie againſt 
left or ref. him ſuch a return, and a venditioni exponas. Per Holt 
exed, be Ch. J. Farr. 118. Mich. 1. Ann. B. R. Anon. | 


mult make | 

them good to the value returned, and debt hes againſt him. 11 Mod. 36. in the caſe of Clerk v. 
Withers. ———Cites 2 Sand. 343- That before ſale the defendant is actually diſcharged ; for the 
goods are taken in lieu of the and the plaintiff has no remedy but againſt the ſheriff. 


(N-) Afimi 


Sheriff, =» 441 


(Mx) Actions againſt . _ Falſe Return. — 2 
1. PHE writ was delivered to the under Serif by the plaintiff, This caſe is 


| his creditor being then and there preſent, and in the ſight 2 at 
le 7 od. 33. & 
and company of the high ſheriff, and yet he, and not the under ſheriff, Mod. 58. as 


returned, non eft inventus ; and thereupon the action was brought _— * 
r.Nelſon; 


againſt him, and adjudged good; for he is the proper officer to the , it i 
Court, and not the under ſheriff; and every neglect or fraud of the likewiſe 
under A in executing the office, is puniſhable againſt the 37 cited Mod. 
ſheriff by fine, &c. but he is not to be committed for the act of his 44-9 3 

under ſheriff, 3 Nelſ. Abr. 237, 238. pl. 6. cites 1 Mod. 33. 57, in the rhe 4 


of Page v. 


58. Franklyn v. Andrews. Tullg but 


in neither place is it cited to the purpoſe here mentioned, as to the diſtiaguiſhing between the 
ſheriff and under ſheriff, 


2. Upon writ to the ſheriff he firſt made warrant to the bailiff 
of the liberty, and after to his own bailiff, who arreſted the party, 
and ſuffered him to eſcape; and then the ſheriff returned, mandave 
ballivo; upon affidavit of the fact, the ſheriff was ordered to at- 
tend: and it was agreed, that action lay againſt the ſheriff for 
falſe return, as non eſt invent.“ &c. and his amercements were 
eſtreated. 12 Mod. 311. Mich. 11 W. 3. B. R. Steward 
v. Floyd. c 

3. If the ſheriff will return, liberavi parti, where he refuſes to 
accept, action will lie againſt him for a falſe return. Per Holt. 
12 Mod. 361. Paſch. 12 W. 3. B. R. in the caſe of Pullen v. 


Purbeck. 


4. The writ of capias in Witbernam is no writ of execution; No aftion 
and we can have no action of falſe return againſt the ſheriff; ee 
1ſt, Becauſe the elongat.“ is grounded upon an inquiſition. 2dly, If lie againſt 
he cannot replevy the party, he can make no other return; for he the Heri 
is not to take upon him to falſify the ſuggeſtion of the writ. _ reg 


12 Mod. 424. Mich. 12 W. 3. B. R. in the caſe of More v. elongat.“ in 


any caſe 


Watts. —_— 
e 


oannot have fight of the thing to be replevied, becauſe he can make no other return; but if ſuch 
an action could, the taking an inquiſition would not have prevented; it; for it is not a ſheriff's taking 
an inquiſition, where it does not lie, will protect him from an action. Per Holt Ch. J. 12 Mod. 


426. in the caſe of More v. Waits, ———2 Salk. 581. S. C. 


(N) Chargeable for Nonfeaſance, 442 ] 


FE to whom a remainder was made by fine, ſued þabere 
Facias ſeiſinam to the ſheriff, and the beriff returns, that 
he cannot make execution for reſſtance; and it is adjudged, that 
his return is not good; and the ſheriff was amerced-at 20 marks. 
Co. R. on Fines, 12. | | 

2. In attaint, &c, the diſtringas was returnable on the fir/t day 
of Boſter Term in C. B. but becauſe the jury was mot __ 
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ſheriff to anſwer to the diſceit, and could not have it, but was 


J. likewiſe 
if the party 


appears at 
any time 
befare the 
amercement 
is eftreated, 
the Court 
will dif- 
charge the 
amerce- 


ments upon this ſmall delay, et de minimis non curat lex, L. P. R. tit. 


payment Amercements, | 
ol colts. - | 
L. P. R. tit. Amercements. 


un a diſtringas. Per Holt Ch. J. 12 Mod. 494. Paſch. 13 


of the ſheriff; quære, if the ſheriff ſhould not be amerced. Br. 


Court; yet if the ſheriff be amerced, and the party arreſted do 


Sheriff, 
ſheriff kept back the writ and return till the Monday following ; 
on which day the writ and panncl were returned, and the jurors 
appeared, and both parties prayed the Court to take the jury, but 
they would not, but delivered back the writ to the ſheriff, and 
amerced him 20l. and diſcharged the jury. D. 198. b. pl. 52. 


Paſch. 3 Eliz. Anon. | | 
3. Action will lie againſt a ſheriff for not returning good 1/Jues 


W. 3. B. R. Anon, 


(O0) Puniſhed, for what Returns. 
1. AJ HERE a bailiff of fee, or franchiſe, returns a pannel ts 


the ſheriff, and he puts in other names, and returns a 
pannel of himſelf, this ſhall not be ouſted at the prayer of the bailiff, 
but they ſhall be put ty their action againſt the. ſheriff, quod nota ; 
for the Court is ſeiſed of a perfect record. Br. Pannel, pl. 6. 
Cites 30 Aſſ. 5. CT 

2. Debt againſt 2; at the capias the ſheriff returned, cep: 
corpus; and at the day the one came, and the other not; and he 
who came, faid, that the other is dea@; and becauſe the plaintiff 
could not deny it, the writ was abated notwithſtanding the return 


Briefs, pl. 90. cites 50 E. 3. 7. | 
3. Where the ſheriff rcturned cepi, &c. and had him not, by 
which habeas corpus iſied, and he returned cepi, &c. and had him 


not, he was amerced, and the plaintiff prayed writ againſt the 


drove to the Chancery by original, or to ſue againſt the ſheriff in 
_ Exchequer upon his account. Br. Proceſs, pl. 31. cites 7 

„ 

4. Foraſmuch as Thomas Herbert ſheriff of Monmouthſhire 
hath returned non eft inventus, upon an attachment awarded againſt 
Roger Williams, who is a juſtice of peace, and as is informed, 
was at the laſt quarter-ſeſſions holden for the ſame county; 
therefore the ſheriff is amerced 5l. Cary's Rep. 62. cites 2 Eliz. 
fol. 84. Sir Thomas Stradling v. Earl of Pembroke. 

5. If upon a /atitat taken out of B, R. the ſheriff doth return 
a cept corpus, and the party arreſted upon this proceſs doth not ap- 
pear at the day of the return, the ſheriff may be amerced by the 


appear within a week after the day on which he ought to have ap- 
peared, the amercement may by the courſe of the Court be taken 
off the ſheriff (Hill. 22 Car. 1. B. R.) For a week's time 
is but a ſmall matter, and the party cannot be prejudiced by 


© ww. 


* £1" ; 338 * 6. Upon 


od 
5 2 


6. Upon arreſt the ſheriff tot bail according to the ſtatute of 
23 H. 6. cap. 10. and at the day of the return the defendant did 
not come, but the ſheriff returned cepi corpus; and thereupon the 
plaintiff brought an action for a falſe return, but adjudged a good 
return, becauſe he is compellable by the ſtatute to take hail, and 
the flatute has made no alteration of the return, 2 Sid. 28, 
Mich. 1657. B. R. Williams v. Tempelt & al.” 

7. Twiſden ſaid, he had known the ſheriff amerced for a 
ſpecial return ſince the ſtatute of 23 H. 6. which alters not the 
return, but orders ſecurity to be taken by the ſheriff; and becauſe 
the plaintiff, bailiff of Weſtminſter, had returned a bill of Mid- 
dleſes with a ſuperſedeas out of the Chancery, becauſe it was with 
an ac etiam, the Court conceived the return void, and gave only 4 
days to return him his writ in pain of 1001. and would not ſutfer 
him to take defendant by a new writ. 2 Keb. 113. pl. 52. 
Mich. 18 Car, 2. in the caſe of Benſon v. Dowty. 
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(P) N hat Adi of Office done by him in his own See (Q)— 
ES Cafe is good. 5855 5 


8 TT is uſed in Chancery if the Heri brings turit that he 


ſhall have writ original to the coroners upon his ſuggeſtion. 
Per Hull J. Br. Proceſs, pl. 40. cites 12 H. 4. 24. 
2. In detinue the ſcire facias upon garnithment was againſt But per 
J. R. and the writ was returned ſerved by F. R. ſberiſ and the 2 J. 
plaintiff ſaid, that this J. R. «ho is warned, and he who is re- „„ 


turned is one and the ſame perſon, and fo he ſerved the writ againſt ue, and 
venire ſu- 


* himſelf; and the beſt opinion was, that he cannot warn himſelf, *: 
| , : ' . Clare 
and ſo not ferved; but Brooke ſays, quære how it appears. that „ned, and 


they are one and the ſame perſon, and it feems that ſuch averment the plainriff 
cannot be taken upon the return of the ſheriff. Br. Proceſs, eee, * 


pl. 60. cites 8 H. 6. 28. ſheriff, he 
| | : may ſerve 
the habeas corpora for himſelf; for he docs not make the pannel, and it is lawſul to make them 
appear, quod nota. Br. Proceſs, pl. 60. cites 8 H 6, 28. 


3. If the ſheriſf ſues action he may well ſerve the proceſs againſt Br. Proceſs, 


the defendant, and he may find pledges de proſequendo, in 15 44 H. 


Chancery, or in C. B. where the writ is pending; but if the 6. 1, 2.— 
ſheriff be defendant, he cannot ſerve the proceſs againſt himſelf, note * Cots 1 
aid. there 


the diverſity. Br. Proceſs, pl. 9. cites 9 H. 6. 10. Per Cur, , beg 


when the ſheriff is plaintiff, and when deferdant ; for he cannot ſerve the proceſs upon himſelf, nor 1 
Joer bimſelf, but he mey ſerve the proceſs againft the jury after that the pannel is returned by aner | 
eri. Br. Proceſs, pl. 60. cites 8 H. 6. 28. 

Ine ſheriff himſelf may be plaintiff in writ of debt, and the under Sheriff may take pledges, and 5 
return the writ well enough, aud wien it comes to the venire facias the defendant may ſhew this, # 
and have proceſs to the coroners, and if the ſheriff himſelt returns it, the pannel is quaſhable. Br. 3 
Office & Off, pl. 17. cites 14 H. 6. 1, 2. Br, Proceſs, pl. 145. cites S. C. * 

Where the fberiff is plaintiff, yet all be prece's (hall go to him, and he may well ſerve it as 

ſummons, capias, &c. except the pannel of array which he ſhall not make, and this where he is not +3. 
named Berl in the writ, and where beit“ named fheriff in the writ, there proceſs ſhall iſſue to the *.4 

Coroners : note the diverſity, Br. Proceſs, pl. 14. cites 34 H. 6. 2g, ' 


*$, F. Fer Hauk. Br, Progels, Pl. 40. clics an H. 4. 24 5 4 
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Sheriff, 


4. A common recovery ſuffered by him of lands in the county, of 
which he is ſheriff, is erroneous, and a releaſe of errors by him is 
no diſcharge againſt the iſſue in tail, or remainder-man. b. 188. 
| pl. 8. Mich. 2 & 3Eliz. Sir Ralph Rowlett's caſe. 
So in re- * 5, If ſheriff has @ fatute extended, and a liberate is directed 


plevinit. 15 him, it is void. D. 188. Marg. pl | 

eee m, it is void. D. 188. arg. pl. 8. ſays it was ſo reſolved 

that erge- 37 Eliz. Cavendiſh's caſe. 

tion was | 

Sued upon a flatute in Chancery, and the /iberate executed, by the conuſee bi » who was then 

Geri, an was therefore adjudged erroneous; for there 3 no proper — any ſheriff in- 
I | 


cd; but generally (Vic.) Mo. 547. pl. 731. Trin. 40 Eliz. Elſton v. Bret. 


Jo. 352-pl. 6. The ſheriff was one of the conuſors of a fine, and therefore 


a 3 the writ of covenant was directed to the coroners, upon a ſuggeſtion 


S. C. but with a clauſe of the reaſon inſerted in the writ, and it was inſiſted 


_ P. does to reverſe the fine, and the rather becauſe he was not the ſole 
> ra conuſor, but others were joined with him; but reſolved per tot. 


373- pl. 11. Cur. that it was not error; for if the writ be directed to the 
ich. K. ſheriff, and he is a party, it is doubted in the books if the ſheriff 
S. C. and as plaintiff may exccute a writ for 1 or as defendant upon 
S. P. held Himſelf. And the fine was affirmed. Cro. C. 415, 416. pl. 3. 
+ Mich. 11 Car. B. R. Done v. Smethier & Leigh. 
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(Q) Compellable to do what, though himſelf is Party. 
I. \ N THERE the Heriff diſtrains, yet replevin ſball iſſue to the 
ſheriff, quad ub; fc por pa Kh. nti dk que 
J. N. cepit by a ſtrange name, and by this the ſheriff himſelf ſhall 
make replevin, or otherwiſe, proceſs of contempt ſhall iſſue. 
Br, Replevin, pl. 65. cites the regiſter. 
And. 10. 2. A. and B. were fheriffs of the city of Glouceſter ; A. was 
let impleaded with two others in a writ of 1 Upon the original 


1. 1 cus: Writ H. and B. both returned that they had ſummoned the 2 other 


AnD defendants, but as 10 A. they returned, that he was the ſame * 


—— that was ſued, and therefore he could not ſummon himſelf; after 


that the iflue joined, and a verdict for the demandant, this matter was 
zeturn was moved in arreſt of judgment. And Hill, 18 H. 8. fol. 5. was 


> mn hn cited where Fitzh. was of opinion that the ſheriff ſhould be 


mon.” pre- amerced for ſuch return, inaſmuch as he might ſummon himſelf, 
die." T. W. Quere. D. 266. pl. 8. Mich. 9 and 10 E 12. Anon. 


| iciariis | 

mfraſcriptis certifico quod idem T. W. & ego T. jam unus vicecomitum civitatis prædictæ ſum 
waus & idem & non alius neque diverſi; ideo ego præfatus T. & H. alter vic.“ civitatis prædictæ 
meipſum ſecundum exigentiam iſtius brevis ſummonere non poſſumus. And ſays that this return 
was adjudged to be a good return. Bendl. 146. pl. 204. S. C. and ſets forth the return ac- 
eordingly, and that it was adjudged good, and that the author of that book was of counſel with the 


tenants aſoreſaid. 


(R) Puniſbed for what, and how in civil Caſes. 


1. IN afliſe a bailif who had returned willeins was amerced, 


and non omittas awarded; quod nota bene. Br. Amerce- 
ment, pl. 39. cites 2 Aſſ. 28. 2. Treſpaſs 


Sheriff, 444t 


2. Treſpaſs lies if the ſheriff ſ,eiſes and takes the goods of a 
man appealed of felory before that he be attainted. Br, Treſpaſs, 


pl. 373. Cites 44 Afl. 13. 


3. Giving money to ſheriff to arre/? a man is againſt the law, [4451 


and his taking is extortion ; the Court may allow fees, but ſheriff 
cannot take them without ſuch a!low.nce ; per Coke, cites ſtat, 
W. I. And a pro iſe of money on ſuch conſideration is _— 
and an action is not maintainable upon it; quod fuit conceſſum 
per Curiam, and judgment accordingly againſt the plaintiff, 
Roll. Rep. 313. pl. 24. Hill. 13 Jac. B. R. Sherley v. 
Packer. 75 

4. The ſheriff having ſeiſed goods upon a venditioni exponas, 
he returned nm invent emptores, and then his office determined, 
and he detained the goods in his hands; the plaintiff in the action 
prayed an attachment. Per Doderidge and Jones J. (the Ch. J. 
and Whitlock J. abſent) though we may grant one yet it is not 
our office, but you may have petit iſſues returned upon him, and 
it is all your remedy. Lat. 117. Paſch. 2 Car. Dixon's caſe, 
Cites 9 F. 4. Fo. | | | 

5. Sheriff ſhall be fined and amerced for every default in the But for 
execution 2 his office, though it be by neglect or fraud of the under _— oh 
ſheriff, But per Jones, he ſhall not be impriſoned for the act of mage, 
the under ſheriſt, nor indicted. Lat. 187. Hill. 2 Car. in erf 


: 4 anſwer, and 
Laicock's Cale. wx. "a 
der ſheriff, Lat. 187, Hill, 2 Car. in Laicock's caſe. 


6. Sheriff was laid by the heels for keeping goods in his cuſ- 
tody, and not ſelling them when he had opportunity, Arg. cited 
as the caſe of Hardy the ſheriff of Cheſter. 2 Show. 87. in caſe 
of King v. Bird. 

7. If a motion be againſt ſheriff to return a writ, we never grant 
a penalty upon the firſt motion. Cumb. 25. 2 Jac. 2. B. R. 

on 


8. If a ſheriff conſtantly or frequently uſed to let perſons at 
large without bail, it is an abuſe of his office, and the Court then 
will interpoſe. Per Holt Ch. J. 2 Salk. 467. pl. 5. Mich. 
Ir W. 3. B. R. Anon. 

9. A ſheriff 9 for leaving errors in outlawries, Per Cur. 
12 Mod. 546. Trin. 13 W. 3. B. R. Wilbraham v. Doley. 
10. Sheriff was fined and committed for delivering an infant's 

writ of appeal to him; per omnes Juſticiarios præter Turton. 
I Salk. 177. Paſch. 12 W. 3. B. R. Toler's caſe, 


(S) Indiftable or puniſhable. In what Caſes res 
lating to Offenders, &c. 


1. RAY was convicted of a miſdemeanor for attempting to , Salk. 272s 
N N cheguer bills, and after judgment, that he The King 
e pillory, the ſheriff out of favour delayed the exe- © N 


ſhould ſtand in 
: cution not exactly 


o 
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s P.and eution beyond the uſual time, and i that time Wray eſcaped. Per 
e oh Holt, in this cafe the ſheriff ought to be prof-cuted and fined 
only the grievoully ; for the judgment ought to be executed in cuavenient 
eſcape of time, and the ſheriff's reſpiting is an affront to the jultice of the 


eee nation. 12 Mod. 227. Mich. 10 W. 3. The King v. Fell. 


8 and Reyes, or Wray, were committed for the tame offence, as appears 5 Mod. 414. S. C. 
S. P. does not appear there neither, that the ſherifi is an{weravie tor the eſcape. 


2. On an indictment the cafe was, a juſtice of peace had poner 
to commit to ward,. which is the word in the-{tatute, ihe juſtice 
commitied one to the gavler of the county. And pct Cur. the 
ſheriff, and conſequently his gaoler, is the proper officer ; 214 

L 446 ) if he ler him go at large, it is ſuch an offence as is proper for an 
indictment. 11 Xlod. 79. pl. 15. Paſch. 5 Ann. B. R. The 
Queen v. Bel wood. 8 | 


(T) Securities, &c. given to him. In what Caſes 
they are void. 


I. 3 ak upon bond, taken by the ſheriff of the defendant hrs 

clerk, conditioned to pay the money, which he ſhould re- 

cerve for the queen, into the Exchequer, within 14 days after he 

had received it; the defendant pleaded the ſtatute 23 H. 6. 

cap. 10. and averred, that the bond was taken colore officii. 

But upon a demurrer, it was adjudged for the plaintiff, becauſe 

that ſtatute does not intend any bonds taken of ſuch as are not to 

appear, nor are in ward. Mo. 542. pl. 717. Trin. 29 Eliz. 
Cartwright v. Daleſworth. 

Lzt. 22. El- 2. The marſhal of the King's Bench had the defendant in exe- 

"a Shy cution, and upon a habeas corpus ſuffered him to go into the 

S. C. but Country, and took a bond of him to be a true priſoner, and had 

that is men. a keeper with bim as far as Charing Croſs, and there he went 

e from his keeper. This was adjudged an eſcape againſt the 

>od in ths Marſhal, upon which he brought debt againſt him upon his bond; 

argument the defendant pleaded the ſtatute 23 H. 6. and that the bond was 

9 for eaſe and favour, &c. upon which they were at iſſue, and 

jury foung the plaintiff had a verdict; it was argued, that a bond made for 

expreſiiy eaſe and favour to the marihal is void, notwithitanding it be 

_ * coloured with the pretence of being a true priſoner, but that it 

not given Is lawful to take bond of one in priſon to be a true priſoner to the 

jor eaſe and marſhal. But if a Heri has one in execution for a flranger, and 

SS the priſiner is likewiſe indebted to the ſheriff himſelf, and he takes 

3 a bind from the priſoner to pay the debt due to him, and alfa that he 

Reynold's ſhall be a true priſaner; this is for eaſe and favour, and the illegal 

. thing makes the whole void. But a bond to the ſheriff without 

And Dode- conflraint, and to @ good purpoſe ſhall not be void, though it purſues 

ridge ſaid, not the ſtatute, and Doderidge and Jermin agreed the difference. 


be nde. Lat. 143. Hill. 20 Jac. Sir G. Reynell v. Elworthy. 
ſtood by this ſtatute that a ſheriff, gaoler, or marſhal, ſhall take no bond; for if the marſhal has 
man in exceution, and fear that he will eſcape, and he takes bond of him, this bond is __ 

| : | An 


WY OY was wy 


Sheriff. 
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And per Jones, the intent of the ſtatute is, that the ſheriff or marſhal ſhall not ſuffer priſoners to 


go at large; fo 


is good, but if he ſuffer him to go at large, it is not good, 


3. One Thody being indicted for killing a man, the ſheriffs of 
London ſeiſe his goods before convidtion, and Prettiman covenants 
with them, if they would leave the goods in his houſe, that if Thody 
was found guilty, he would deliver them the goods, or otherwiſe 


| pay them 300l. It was objected, that this covenant was void, be- 


cauſe it was taken by the ſheriff colore officii, in a caſe where 
he had no ſuch power: for he ought only to take an inventory 
of the goods. And obligations or covenants, in ſuch cafes, are 
void at common law, as well as by the ſtatute 23 H. 6. Plow. 67. 
10 Co. BREWFPAGE's CAsE; Hob. Nox ro and Syms, as bonds 
pro favore ſeu eaſiamento, and bonds upon bailing one that is not 
bailable; as was reſolved in SIR J. NoRFoLK's CASE, 19 Car. 2. 
And the ſheriff at common law ought not to ſeiſe the goods of a 
perſon indicted for felony, but he might inventory them ; but the 
party's wife and children was to be maintained out of them ; and 


that ſo is the ſtatute of 1 R. 3. 3. 3. Inſt. 228. 8 for 


the plaintiff ſaid, that at common law the ſheriff might ſeiſe them 


after indictment, and put them into the hands of the neighbour- 
hood, and ſo is 7 H. 4. 47. and the ſtatute of R. 3. is intended 
only when a man is arreſted for ſuſpicion of felony, his goods ſhall 
not be ſeiſed; and ſo it is expounded by 3 H. 7. And he faid 
this ſtatute of 1 R. 3. is a private law, and ought to be pleaded, 
and 23 H. 6. is adjudged ſo. Sed Cur. e contra. Per Cur. 
ſemble, that after indictment the ſheriff may inventory, but not re- 
move the goods of the party ; and if any one will ſecure them, that 
they ſhalt be forth- coming, it is lawful for the ſheriff to take ſuch 
ecurity. Sed adjornatur. Freem. Rep. 326, 327. pl. 406. 
Mich. 1674. in Scacc. The Sheriffs of London v. Prettiman. 

4. Where a ſheriff takes a bond as a reward for doing a thing, 
it is void; for it may be to warrant him in the breach of his 
duty; but if it is 3 him harmleſs in doing a thing which it 
is his duty to do, then it is good. 3 Salk. 75. pl. 11. Mich. 
W. 3. Plackett v. Greſham. | 

5. In debt upon bond made to the plaintiff, by name of the 


_ high bailiff of Weſtminſter, by Whiteman, conditioned, that 


whereas upon a fi. fa. he had levied goods as the goods of one 
Cunningham, which M. claimed as his own, and thereupon the ſaid 


officer delivered the goods to W. if therefore the ſaid M. ſhould 


re- deliver them to the plaintiff, if upon a trial, they ſhould be found 
to be the goods of C. and if the defendant ſhould indemnify the 
plaintiff, for delivering the goods to W. and for returning nulla 
bona, then the bond to be void; the defendant pleaded non damni- 
ficatus; the plaintiff replied, and ſet forth the proceedings, and 
Judgment againſt C. Upon demurrer to the replication it was 
objected, that this bond was againſt law, it being to indemnify 
an officer for making a falſe return; but it was anſwered, that 


the bond was lawful. And by the opinion of the Court, judg- 
| ment 


- 


r that is within the ſtatute; and it was ruled in B. R. that the Marſhalſea ſhould be 
_ enlarged, and this ſhall be called within the rule; and if the marſhal take a bond to tarry there, it 


4 


447 Sheriff. 
ment was pronounced for the plaintiff. But afterwards leave was 
given to argue the caſe again, and fo it was, but the Court ad- 
hered to their former opinion. But upon defendant's offer to 
pay what the plaintiff was damnified, execution was ſtayed, and 
referred to the prothonotary to compute, &, Lutw. 593. 596. 
Mich. 10 W. 3. C. B. Knipe v. Hobert. 
(U) Securities given to Sheriff, Pleadings thereon. 

So wherein 1. BROUGHT an action of debt upon a bond given unto 

— | „him as ſheriff 2 ſerve him harmleſs, the dt fendant pleaded 

fendant A ſpecial plea, which amounted to no more than that he had fived 


plead, that him harmleſs; to this plea exception was taken, becauſe he did 


debe faved not ſhew how he had ſaved him harmleſs : to this it was anſwered, 


leſs. to this If it be that he has from time to time ſaved him harmleſs, it is 


But by Roll Ch. J. it is not ſo here, and therefore 


the plaintiff well enough. 
Sty. 353. Mich. 1652. 


| tx let the plaintiff have judgment, niſi. 
good de- Bond v. Martin. 
murrer; for | 

| Ke ought to have pleaded nor damnificatus, and not generally that he has ſaved him harmleſs, for 
that he may do in many thing, and yet the plaintiff may be damnified in ſome other inge wherern 
he was alſo bound to fave him harmleſs. The rule was to ſhe the cauſe why judgment ſhould not 
be given for the plaintiff, Sty. 16. Paſch. 2g Car. Wioath v. Elſeye. 


*[ 448]. > Sheriff brought debt on bond conditioned for payment of 1201. 
Comb. 245. Without ſaying more. ' he defendant pleads, that it was for eaſe 
S. C. ſays, and favour : plaintiff replies, that it was that defendant ihould 
the plain- remain a true priſoner, and traverſes the e ſe, &. Defendant 


tiff replied , R 3 
that it was. demurs, and judgment * was given for defendant ; becauſe plaintiff, 


for the bet· of his own ſhewing, had made the bond void at common law; it 


ter ſecuring appearing upon oyer of the condition, that it was made for the 


moon d . . . 

to hinſelf, payment of a certain ſum of money; and yet in the inducement 
and tr-= to the traverſe in his replication he alleged, that it was made for 
verſed the the ſheriff's ſecurity, that R. the priſoner ſhould not eſcape. 
caſe, &c. . . . 920 . 
and de- Now this is an averment againſt the condition of the bond to which 


ſendant de- an gbligee ſhall ncver be admitted; belides it is not lawful for the 


3 plaintiff to take an abſolute bond, with a condition to pay money 
s is an ill under pretence of ſecurity againſt eſcapes, without mentioning it. 
—__ Carth. 300, 301. Paſch. 6 W. 3. B. R. Foden v. Haines. 


that is no ſubſtantial part of the plea, but only matter of form; and if we caſt away the induce- 
ment the traverſe is well; but here you confound the cauſe of action in this inducement, but you 


ſhould have ſaid that it was pro bono & vero debito, and then traverſed the eaſe and favour. 


(W) Attachments againſt him, in what Caſes, and 
to whom directed. | 
Br. Reple- 1. * E feriff upon replevin did nothing at the alias, or at the 


— pl 8. pluries, and proceſs iſſued to the coroners to attach the 


ſheriff, and to make replevin, quod nota; and the coroners re- 


whit 


turned, that they had attached the ſheriff, and he did not come, by 
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hich iſſued diſtreſs, quod nota; proceſs of the contempt. Br. 
Contempt, 1. Cites 43 E. 3. 26. 

2. Fudgment was given againſt one in B. R. capias iſſued to 
the late ſheriff to take, &c. the party paid the fee for the exe- 
cution, ang the ſheriff received the writ of the plaintiff, and he 
ſhewed the defendant to the ſheriff, and he viewed him, but he 
turne] about and ſaid, I cannot fee him, and after returned a no 

eſt inve tus; the prey made an affidavit of this matter, and prayed 
an attachment againſt the late ſh-rif. Jones J. ſaid, he is now 
no officer; to which it was faid, that this was a contempt during 
his efFze; and Doderidge and Jones J. granted an attachment. 
Lat. 176. Hill. 2 Car. Anon. | | 

3. If ſheriff of 4 county in a city be in contempt, the attach- 
ment is to go to the coroner, and not to the mayor or chief officer 
of the corporation in ſuch city or town. And if the offender be 
out of his office, the attachment ſhall be directed to the new ſheriff. 
2 Vent. 216. Mich. 2 W. & M. C. B. Anon. 

4. An under ſheriff returned a ſieri fect, and a venditioni ex- 
fonas was ſued out; after two or three rules upon the ſheriff 0 
make a return, and failure therein, an attachment was granted 

= againſt him, the Court declaring they never would grant it againſt 
4 the ich hers for not returning the writ. And ſuch a rule was 

made the ſame term in the like caſe againſt the under ſheriff 
of York. 12 Mod. 454. Paſch. 13 W. 3. B. R. Kilderton 


SF Www ww 6 


* 


. v. Wilkenſon. : 
e 5. The ſheriff made a return of a cepi corpus, but would not 
4 bring in the body upon which the plaintiff had obtained ſeveral 1 
t rules upon the ſheriff to bring in the body; but the Heri till bf 
„ ſteod out in contempt, and therefore the plaintiff prayed now an at- T1 
t tachment againſt him. But the Court upon hearing the rules read, i 
Y = faid, there was not one peremptory rule, and therefore the motion 1 
t for an attachment was irregular at preſent. However, upon 1 
r = counſel's deſiring then a peremptory rule, the Court granted it. i 
. And in another caſe they ſaid, that amercements only uſed to be 449 bd 
h the method of inforcing theſe rules, but lately they have granted i 
e attachments. 1 Barnard. Rep. in B. R. 246. Mich. 3 Geo. 2. n 
y = 1729. Smith v. Norton. # 
1 | 4 
te , . . | 44 
0 (J) Actions againſt him. Treſpaſs, or Caſe, or 4 
D | | | = 
a | 9 ; at the diſtreſs the Heri diſtrains F. B. where the H 
name of the defendant in the writ is T. B. there J. B. 4 
ſhall have his remedy againſt the ſheriff; and it ſeems by general 14 
action of treſpaſs. Br. Treſpaſs, pl. 135. cites 19 H. 6. 80. 4 
2 2. But where he ſerves the writ truly, and imbexils it, or makes MH 
4 @ falſe return, it ſeems that action upon the caſe lies. But con- 11 
5 * - actual tort, ut ſupra, Br. Treſpaſs, pl. 135. cites 19 1 
6. 80, | 1 
> Vor. XIX. 1 3. Debt 1 
KJ 


Sheriff. 


3. Debt does not lie againſt a ſheriff upon an eſcape uten meſue 
proceſs, but an action on the caſe only. 1 Vent. 7. Hill. 20 & 
3 Car. 2. B. R. Anon. | | 


(Y) Actions by him, in reſpect of his Office. 


1. „ ſheriff Ievield goods by a fieri facias, and before exe- 
cution done by fale, the defendant took them again; the 
ſheriff brought treſpaſs. "The queſtion was, whether it lay for the 
ſheriff, becauſe he had no property in the goods. Fenner only 
being in Court ſaid, he had conferred with Anderſon Ch. J. and 
Periam, who held clearly that the action did lie. Cro. E. 639. 
pl. 39. Mich. 40 & 41 Eliz. B. R. Tyrrel v. Bath. - 
Lev. 282. 2. Ss the ſheriff ſeiſed goods by virtue of a fieri facias, and the 
e _ defendant, whoſe goods they were, took them away. The ſheriff 
beng ob- brought an action of trover, and adjudged that this action would 
je&ted, that lie: becauſe by the ſeiſure, the property of the defendant ceaſed : 
. and Weng. Rainsford and Moreton, hæſitante Twiſden, gave 


might judgment for the plaintiff. Vent. 52 & 53. Hill. 21 & 22 


maintain Car. 2. B. R. Wilbraham v. Snow. 

trci{pals. but 

not trover, the whole Court held e contra, and that the ſheriff had property ſufficient to maintain 
this action, and judgment accordingly; and Keeling Ch. J. ſaid, that the property is alter. d tom 
the owner, and given to the party, at whoſe ſun; the Reporter adds, quzre de ceo. 
pl. 3. S. C. 2djudged accordingly, and ſaid, that the ſheriff has ſuch property, that if he I-(es tte 
gouds he ſhall eniwer for them —— —2 Sannd. 47. S. C. adjuiged accordingly, niſi, &c. aud lays, 
u was not moved afdr w. ds. — Mod. go. fl. 75. S. C. but nut adjudged. 


[ 459 ] (2) Phadings by him, and Bailiff. 


1. RESPASS of goods taken, the defendant ſaid that he is 

Hheriff of C. and that exigent of felony iſſued againſt the 

plaintiff, by which he took the goods, It was objected that he had 

not counted of them; but per Keble, that it is no matter to you 

but to the king, and he ſhall account to the king after. Br. Trel- 

pals, pl. 267. cites 3 H. 7. 3. 

. 2. A levari facias iſſued upon a recognirnuce in Chancery for 
pl. e500. S. C. 2000. the ſheriff returned that he had levied 500l. towards fati(- 
ee faction of the plaintiff's debt, and that he had denarios paratss, 
Hutten 11, &c. but becauſe he did not pay it in, the plaintiff brought action 
12. S. C. of debt againſt him. The defendant, as te Zool. part, pleaded nil 
3 debet, and as to 200l. that before the return of the writ, he paid 
Noy 22. #1 to the plaintiff upon requeſt, and ſhewed his acquittance. | he 
5. C. by the plaintiff demurred ; and after ſeveral arguments it was adjudged 
— for the plaintiff for the 300l. and that as to the 2001. nil capiat 
Kichards, per Breve, becauſe the feceipt thereof, and the acquittance, is cn- 


S. . cd by the demurrer. Mo. 886. pl. 1244. Paſch. 15 Jac. 
corem2ly- Speake v. Richards. | 


— Brownl. 


51. S. C. ſys, note the plaintiff had concluded his demurrer il; for he, demurring to the de 


Irndant's ples, which was grounded upon a releaſe, hand have demanded judgment, if the de- 
Sendant foould ot admitted 10 plead a releaſe made after the ſheriff made his return. A 
Jo 


Sid, 428. 


* a— enen Ip! 8 


ſheri 


Sheriff. 4.50 


A ſheriff having levied money upon a fieri facias, the plaintiff 
brought debt again/? him for the money. He pleaded the ſtatute 
limitations; and the fole queſtion was, whether this was an 
ation that was within that ſtatute? And refolved by North, 
Windham, and Atkins, (Scroggs contra) that that ſtatute was no 
bar in this caſe, becauſe this action is grounded partly upon matter 
of record; for the fieri facias iſſues out of this Court, and is return- 
able here. But in this caſe the ſheriff} had made no return of his 
writ; and therefore Scroggs ſaid he was only chargeable by the 
receipt of the money, which was an action in pais; and for that 
reaſon he did conceive he ſhould be within the benefit of this 
ſtatute ; but if he had made his return, then he had been charge 
able by that, and then he ſhould have been of opinion that the 
ſtatute ſhould be no bar, North, it is his fault that he makes not 
© XX his return, and therefore he ſhall not take advantage of it. Judg- 
+ ment was given by the 3 judges pro quer. Freem. Rep. 236, 
d Ns 
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237. pl. 248 Mich. 1677 Cockram v. Welby. 

= 4. A ſheriff's date to a barliff of a liberty, muſt be under 
e the hand and ſeal of the ſheriff, and fo pleaded. Per Powell J. 
2 = 2 Vent. 193. Car v. Donne. | 

8 5. Treſpaſs, &c. for taking and carrying away, Cc. ſeveral 
.. = goods, the defendant juſtified by virtue of an habere facias poſ- 
n ſeſſionem upon a judgment in ejeciment, &c. and that he as ſheriff, 
o ad the other defendants in aid of him entered, &c. Et bona, &c, 


in executione brevis præd. extra domum amoverunt. Upon de- 


| 
2 murrer judgment was given for thg plaintiff, becauſe the plea was 4 
not a ſufficient anſwer to the carrying away the goods; for the 3 
defendants ought to ſhew in their plea to what place the goods were 
carried, and where they left them. 2 Lutw. 1483. Trin. 11 W. 3. 
Rowley v. Haſſard & al.. ; 
is oY | 
he . | 5 je N 
4 (A. a) Determmation of Office. By what. [ 451 J 
u | , : : R 
(. I. HE office of ſheriff does not determine by becoming a peer 1 
420 on his father's death. Held by all the juſtices, and the 14 
"Ir | Attorney and Solicitor General, but that he ſtill remains a ſheriff 5 4 
(. RE 2 voluntatem reginz. Cro. E. 12. pl. 3. 25 Eliz. C. B. 4+ 
s dir Lewis Mordant's caſe, | 4 j 
"i! | 3 it 
w (B. a) Diſcharged by Writ, and of Acts done by 1 | 
Ke him before Notice. 4 | 
1. I, A of diſcharge of the old ſheriff was delivered to the But g7 & 1 | 
. . | . 38 Eliz. Y 
Cc, . A county clerk ſitting in the county court in the abſence of the 5. e ER 1 
 theriff, Per Dyer and Manwood J. his authority ceaſes. D. 355. fon and 4 
* pl. 36. Hill. 19 Eliz. Anon. 2 = | 
de- ſneriff is not diſcharged before the new eri has accepted the county of him. Ibid, Marg. 3 | 
A | Noy 51.8. P. Per Anderſon and Waln.fley. Burchfer v. Wiſeman, 2% 
12 2. The # 


451  Shertff, 

2. The writ of diſcharge is not cloſe, but patent, as a com 
miſſion, and is directed nuper vicecomiti, reciting the words of the 
patent of the new ſheriff, with a command to the old theriif to 
deliver the cuſtody of the county, cum omnibus rotulis brevibus & 
aliis memorandis per indenturam to the new ſheriff. D. 355. 
pl. 36. Anon. | 

S. C. cited 3. Falſe impriſonment was brought againft St. John, who 
Mu 55* pleaded in bar that he at the time of the impriſonment was ſheriit 
het p. of Wiltſhire, and that a capias was directed to bim to take the 
dad ſeems plaintif, by which he took and imprifoned him. The plaintiff 
3 replied that one Earnely was then ſheriff, and traverſed that 
the femme St. John was ſheriff; the defendant rejoined that he was ſheriſt 
name. tuo! for all the year before, and had no notice of the patent to 
33 Earnely, and that be had received no diſcharge for himſelf; and 
| viz. Mich, upon demurrer the defendant had judgment, becauſe all acts 
35 & 37 which he hath done as ſheriff,” are good in Jaw till he has re- 
1 ceived his diſcharge, or has perfect notice of the new ſherift, 
pl. 496. Mo. 186. pl. 338. Mich. 26 Eliz. B. R. St. John's caſe. 
2 Rep. 72. 4. The ancient ſheriff is not diſcharged, nor the new ſheriff 
=. 50 charged, till 3 things are done, via. The * patent to the new 
* And the ſheriff, the writ of diſcharge to the old ſheriff, and the delivery of 
ſhe wing it the prifoners bv indenture to the new ſheriff. Arg. and by all 
3 the Court (abſente Gawdy) this delivery by indenture was by 
And if in order of the common law. Cro. E. 366. Hill. 37 Eliz. B. R. 
abe Weſby v. Skinner and Catcher. | 


tween the ſealing the new patent, and the ſhe wing it to bim, he holds a county court, it is good. 
Cio. E. 12. pl. 2. Mich. 25 Eliz. C. B. Fitz's caſe. | 
The puioucrs ought. to be brought to the view of the new fheriif, 2 Le. 34. Smelmes 


v. Lane, ———— And ought to be delivered to him in the common gaol, aud not elſewhere. 
Cro. E. 366. | 
*[452] 5. A writ of diſcharge was delivered to the ſheriff, his under 


Walmſley ſheriff not knmwing it makes execution in the country; and ad- 


in that caſe 
cited a judg 
ment, that 
execution 
by bailitf 


judged no execution, * and yet ſheriff no treſpaſſor. D. 355. 
Marg. pl. 36. cites Paſch. 44 Eliz. C. B. Fleming v. 


heverly. 


after {unerſedeas delivered to the ſheriff, is void. Thid. —— But where A. recovered 1001. again 
B. anc had a fei facias, the ſheriff levied 281. and had not returned the writ nor paid the money 
to A. in action on the caſe by A. againſt the ſheriff, defendant pieaded not guilty, Unon evideuce 
it appeared that the writ was delivered to J. S. the under ſheriff, g November, 34 Elix. ud ere. 
cured” it the ſame day. And the fame day a writ of diſcharge was dclivercd to him, dated bi 
November ; but becauſe he did not prove that he had tice of this writ of diſcharge betore the te- 
cuuon ſerved, the Court held clearly that he was yet ſherift, and chargeable to the plaintiff's ach, 
Cro. E. 440 Mich. 37 & 38 Eliz. C. B. Boucher v. Wiſeman. 


(C. a) Two Sheriffs conſidered. How. 
1. IN London and Middleſex both ſheriffs make but one in both 


counties; and therefore it ſeems to be a good cauſe Ot 
challenge, if the writ appears to be returned by one ſheriff only: 


and zf one of them dies, the office is at an end till — 5 
| | cholch. 


Sheriff. 


choſen. The firſt beginning of this cuſtom ſeems to be upon the 
foundation of the charter of K. John, who granted the therifr- 


wick of London and Middleſex, to the mayor and citizens of 
London, at the farm of 3ool. per ann. So that being a grant 
in fee of the ſheriffwick to them as a Corporation, they had a 
right to name one or more officers, in order to execute the fame z 
and they thought it proper to name two officers indifferently to 
execute both orhces, and both of them to execute as one ſheriff, 
though the writ in Middleſex is directed to them as one, viz. 
Vic.“ com.“ Middx. præcipimus tibi; in that of London vice 
comitibus London.“ præcipim' wobrs and the reaſon of this 
difference ſeems to be, that before this grant of the ſheriffwick 
to the corporation, the corporation nominated to the crown, and 
the crown appointed the ſheriffs for London, and the London 
ſheriffs were reſponſible to the king for the London profits of the 
ſneriffwick; and that was the reaſon why two were appointed, 
that both might be reſponſible ; and this nomination was, that the 
citizens might exhibit to the king reſponſible perſons ; and that 
ſeems to be the reaſon that in many of the corporations that are 
cities and counties, there are two ſheriffs; but when by the 
charter of King John, the ſheriffwick of London and Middleſex 
was granted to the citizens as a perpetual fee-farm, then they 
entered their ſheriffs, which before were nominated for London 
only, and the election of the two was for both ſheriffwicks, but 
the directions of the king's writs were as before, viz. In London 
to the two ſheriffs, and in Middleſex, as if there was only one. 
G. Hiſt. of C. B. 136, 137. cites 3 Co. 72. 1 Show. 289. 
162, 163. 2 Show. 262. 286. Lev. 284. Priv. of London, 
fo. 5, 6, 7. 272, 273- Hob. 70. 

2, An information was brought again/? 3, whereof one of them 
was one of the 25 of the city of Cheſter, and the venire facias 
was awarded to the other ſheriff. it was ſuggeſted on the roll, 
that one of the ſneriffs is party. The queſtion was, whether it 
was good? And it was adjudged to be well awarded. And as 
to an objection which had been made, that both are but one officer 
in law, it is plainly otherwiſe; for where there are 2 ſheriffs, 
and one is challenged, the other ſhall ſupply that defect, and not the 
coroner; for he is not the perſon to execute the proceſs of this 
Court, but only where the proper officer is wanting, which cannot 
be where there is one ſheriff. 4 Mod. 65, 66. Mich. 3 W. & 


452 


1 Salk. 1324 


pL 9: . S. 


cord. 
ingly; for 
te other 
may execute 
the writ, 
but he does 
it in the 
name of 
Datch... 
Show. 327. 


S. O. accord- 


ing ly. 
Comb 191 * 


M. B. R. in caſe of the King and Queen v. Warrington, cites o. C. P. ch. 
: 4 W. C M. 


22 H. 6. 51. b. pl. 17. 


accordingly, 


——12 Mod. 22. S. C. accordingly, ———Carth. 214. Hill. 3 W. 


B.R. non. 
& M. S. C. 


accordingly, cites it as ſo held in the caſes of Bethel v. Harvey, and of Rich v. Player. 


3. If one ſheriff or coroner die, the Court can award no proceſs 
to the other. Per Cur. 4 Mod. 65. Mich. 3 W. & M. B. R. 


The King and Queen v. Warrington. 


L13 (D. a) Fudge. 


[ 453 ] 


—_ | Sheriff. 


See 5s (D. a) Judge. In what Caſes the Sheriff is Judge. 


H. 2. 
— 
1. QHERIFF in the county cannot quaſh eſſoign, nor do other 
| act there, without aſſent of the ſuitors; for it is only a 
court baron; and if he does it, action upon the caſe lies, and not 
wr:t of faiſe judgment; quod nota bene inde, Br. Court Baron, 
El. 19. eites 29 Aſſ. 45. | | 
. P. Br. 2. In* rediſſeiſin, and in + writ of enquiry of waſte, the ſheriff 
45. cnes #5 officer, judge, and commiſſioncr ; and therefore if he allows chal- 
::H 4.6.— lenges therein, writ of error lies, and not action upon the caſe. 


. 8 = Br. Br. Commiſſioners, pl. 23. cites 2 H. 4. 2. 


pl. 37+ cites 11 f. 4. 82. 


3. Upon the ſtatute of Mrton, cap. 3. the ſheriff is judge ix 
rediſſeiſin aſſumptis ſecum coronatoribus; vet the ſheriff only is 
judge: but without coroners the judgment is void. Jenk. 181, 
pl. 66. cites 39 H. 6. 42. 29 All. pl. 42. 


S- Exeeu- (E. a) Matters relating to Things done or begun in 
+ the Time of a former Sheriff. 


PL 2.3- . 

11 N tr:ſpaſs, at the capias the ſheriff returned quod cepit corpus, 
ee ow and had not the body at the day, by which he was amerced ; 
1: 11. 4. 82. and becauſe the old ſheriff was removed, therefore diſtreſs ifiucd 
3388 to the new ſheritf to diſtrain the old ſheriff ad habendum corpus. 
pl. 42 Br. Retorn de Briefs, pl. 19. cites 44 E. 3. 2. 

Cites 14 H. 4. 11. | 


2. The return of the one ſheriff ſhall not conclude the other; 

quod nota Br. Retorn de Briefs, pl. 5. cites 3 II. 6. 56. 
Br. Proceſs, 3. Tre ſheri f returns upon a fiert facias, quod cepit bona ad 
pi. 15- clic» valentiam, &c. ad guod nam invenit emptores; vehereupon a ven- 
1 5 ditioni exponas iſſued, and the ſheriff returned, that W. N. his 
predeceſſor took them, and therefore venditioni exponere non 
potuit, &c. By which iſſued diſtringas nuper wvicecom" ad ven- 
ditioni exponend” & denarios liberand' nunc vicecom' ita quod bona 
illa venditioni exponat & denarios inde provenient' liberari faciat 
nunc vicecomiti ut ipſe denarios illos hic habere poflit tali die ad 


ſatisfaciend* querenti de debito & damnis predict, Br. Execu- 


tion, pl. 1 1. cites 34 H. 6. 36. 
8.P, Be- 4. Where the old ſheriff returned upon fieri facias, quod fir: 


"TT ſeci 1cl. and has not the money at the day, ſcire facias ſhall iſſue 
tring vice- 8 : f x l : 
com” ad ha- to the new ſheriff againſt bim, and upon this a fieri facias and 
3 elegit. Br. Proceſs, pl. 82. cites 9 E. 4. 50. 
cus 6M 

1s too long proceſs, &c, quod nota, Br. Execution, pl. 69. cites S. C. — Br. Retorn de 
Briefs, pl. 55. cies S. C,—Þr, Scire lacias, pl, 134. cites S. C, 255 | [ 

| 5, In 
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wider ſheriff to the ſucceeding high ſheriff (though net by indenture) 
| L14 


Sheriff, 453 


5. In treſpaſi the ſheriff returned the defendant captus & lan- = hope 


guidus in priſ.na, by which diftreſs iſſued aſter the year againſt this concealing 


theriff to the new ſheriff #9 diſtrain the old ſheriff, ad habendum the word 
corpus, &c. and the ſheriff returned iſſues 38. Philpot ſaid, the 3 = 


old ſheriff is dead, &c. and here is * proof thereof. And per Cur. bie to the 
this ought to come in by return of the ſheriff, and the ſheriff has year-book, 
returned him diftrained, by which alias diſtringas ſued. Br. Pro- 
ceſs, pl. 121. cites 22 E. 4. I. | 
6. There was an habeas corpus to H. the now ſheriff of B, ad 
recipend.” &c. ene M. who was in execution when one B. was ſheriff, 
and left in gaol when C. ſucceeded to B. and never turned over 
by indenture to C. nor 10 H. the prefent ſheriff, but was flill in 
gael, and charged with à new execution, which H. was ready to 
return, but prayed to be excuſed from returning the firſt exe- 
cution, becauſe he was never in his cuſtody upon it. The Court 
held, that as to the fir/t execution, be til remained in the cuſtody 
of B. though his body was actually in the cuſtody of the new 
ſheriff; and that the difference between this and WesTBY's caſe, 
is, that there the priſoner was turned over for, one debt, but not 
for the other; and therefore it was an eſcape as to the debt for 
which he was turned over. And after it was agreed, that B. 
the old ſheriff ſhould turn him over to the preſent ſheriff by in- 
denture, without taking notice of C. the intermediate ſheriff ; 
for he was never in his cuſtody, and then he would make return 
of all the executions; quod nota, Sid. 335. pl. 21. Faſch. 19 
Car. 2. B. R. Hanmer v. Winmer. 5 

7. J. S. had judgment in debt againſt C. and had a wri# of Mod. a2 pe 
execution to P. the ſheriff, but before it was executed, C. procured > 85 823 
a ſuperſedeas to P. who after his year was expired delivered aver Calthrop v. 
all writs to the new 1 this ſuperſedeas; whereupon J. S. Phillips, 
got a new writ of execution to the new ſheriff, upon which the * 2 
goods of C. being taken, he brought his a&:9n egainft P. for not 2 given 
delivering over this ſuperſedeas; and after a verdict for the accord- 
plaintiff it was moved in arreſt of judgment, that this action -e 
would not lie, becauſe a ſuperſedeas is not a wr't returnable, the ab- 
and is only a warrant to the ſheriff for not obeying the writ of jecion, that 


execution, he is not bound to deliver it over to the new ſheriff. 3 


The prothonotaries ſaid, the courſe was to take out a new writ might have 


to the new ſheriff: but the Court inclined, that fince he is bound occaſion is, 
to deliver over the capias for the plaintiff's benefit, he ſhould 3 
likewiſe deliver over the ſuperſedeas for the defendant's benefit; that he 


and that an action will lie againſt the old ſheriff for not deliver- migbt have 
recourſe to, 


ing ſome writs, though they are not returnable, as a writ of f fanhe 

eſtrepement. Mod. 22. pl. 11. Mich. 28 Car. 2. C. B. nw me- 

Calthrop v. Fhilippo. 3 
and that he 


could have no title to it by the direction of the writ z for that is vicecomiti Berks, and not to him 
by his expreſs Chriſtian and ſurname. | | 


8. It was held per Cur. that an aſſignment of priſoners by an 


is 
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od aſſignment. Barnes's Notes u C. B. 271. Mi h. 6 
Geo. 2. Poulter v. Greenwood. 


For more of Sheriff in general, ſee Appearance, Arref, Sail, 
Tekault, Erecution, Return, and other proper Titles. 


* 
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— — en 


(A) Statutes; and what is within them. 


This st 1. 31 Eliz. cap. 6. IF any perſon or perſons, bodies politict or 
— — _ Sef?. 2. corporate, & which have clection, nomina- 
ds tion, voice, or aſſent in the choice, election, preſentation, or nomi- 
extend not nation of any ſcholar, felloto, or any other perſon, ta have room or 
e erg place in any church collegiate or cathedral, colleges, ſchools, 
Ber ſans, de. boſpitals, halls, or ſocieties, ſhall take or receive any money, fee, or 
as at that reward, &c. the place, room, office, &c. of the fender, ſhall be 


time had . 
election, vd, Sc. 


preſentation, &c. but e all and every perſon and perſons that at any time hereafier ſhould hav? 

election, preſentation, &c. otherwiſe the law ſhould be but temporary, which ſhould be directi 
ageinſt the meaning of the makers of the a; and by the ſame reaſon this act extends not only t9 
churches, colleges; ſchools, hoſpitals, halls, and ſocieties ſounded at the time of the making the 
act, but to all ſuch as ſhould be erected or founded after. g Init, 156. 


S. 3. Aud if any fellnw, officer, or ſcholar, in any of the churches, 
colleges, Sc. ut ſupra, contract or agree fir any money, reward, &c. 
far the leaving or reſigning up of the 2 his room or place to any 
other, Sc. he ſhall forfeit and loſe double the ſum of money, &c Ig 
received; and every perſon by whom or for whom any money, Oc. 
ſhall be given, &c. ſhall be incapable of that place or room for that 
time or turn, &c, | | | 
S. 4. And it is further enacted, that at the time of every ſuch 
election, preſentation, or nomination, as well this preſent af as th: 
orders and ſlatutes of the ſame places concerning ſuch election, pre- 
ſentation, or nomination, ſhall then and there be publickly read, upd“ 
parn to forfeit and loſe the ſum of 40l. &c. whereof the one moiety i 
him that will ſue, and the other moiety to the church, college, Sc. 
* See (B) S. 5. Enacts, that if any perſon or perſons, bodies politick or cor- 
3 rest porate, ſhall or do, for any ſum of money, reward, gift, profit, ** 
only in- benefit, direclly or indirettly, or for or by reaſon of any promiſe, agrec- 
tended ment, grant, bond, * covenant, or other aſſurance of or for any ſu ! 
where the 57 


GG) 


l, 


hs 


LL Simony. 
money, reward, gift, profit, or — whatſoever, directly or in- 


direbtly + preſent or collate any perſon to any benefice with cure - 


fouls, dignity, prebend, or living ecclefraſtical, or give or beſtow t 
fame for or in reſpect of any cauſe or conſideration, 


4.54 


perſon pre. 
lenting or 
coilating 


has night 


to preſent 
or ccllate, 


but alſo where any perſon or perſons, bodies politick or corporate, do gſurp, and have no title ts 
preſent or collate ; and ſo it was adjudged in caſe where the uſurpation was to a church of the 
king, 3 Inſt. 183. ; 

Note, that in this ſtatute there is no word of ſimony; for by that means the common law 
would have been judge what ſhould have been ſimony, and what not. Noy 25, in caſe of 
Winchcombe v. Puleſton. The ſtatute of Purpoſe forbears to uſe the word ſimony, for 
avoiding nice conſtruction of that word in the civil law; and therefore the makers of the act ſet 
down plainly the words of the ſtatute, that if any be promoted for money. &c. So that it is not 


material from whom the money comes, Per Tanfield Ch. B. Lane 103. Hill. 8 Jac. in the 


Exchequer, in caſe of Kitchin v. Calvert. 


* That then every ſuch preſentment, collation, gift, and bęſtotuing, 
and every admiſſion, inſtuution, inveſtiture, and induction thereupon 
ſhall be utterly void, fruſtrate, aud of none effect in law ; and that it 
fhall and may be lawfu! to and for the queen's majeſty, her heirs 
and ſucceſſors, to omar on collate unto, or give or beſtow every fuch 
benefice, dignity, prebend, and living eccleſiaſtical for that one time 
or turn only, | | 


a benefice with cure, though in truth he who is preſented be not knowing of it, 


[ 455] 


It was re- 
ſolved per 
tot. Cur. 
that it an 
ſhall take 
money, fee, 
reward, or 
other profit 
for any pre- 
ſentation to 
yet the pre- 


ſentation, admiſſion, and induction, are void by the expreſs words of the ſtatute of 31 El. cap. 6. 


_ and the king ſhall have the preſentation hac vice; for the /atute intendi to inflict puniſhment por 
| the patron, as upon the author of the corruption, by the lois of his preſcntation, and upon the in- 


cumbent who came in by ſuch a corrupt patron, by the loſs of his iocumbency, though he never 
knew of it ; but if the preſentee be ® not cognizant of the corruption, then he all not be w.thin 
the clauſe of diſability. And ſo 1t was retolved by all the juitices in Fleet Street, Mich. 8 Jac. 
fol. 7. 12 Rep. 100. in the caſe of Dr. Hutchinſon. And ſays the ſtatute is very well penned 
againſt the avarice of corrupt patrons. : | 

S. P. 3 Inſt. 154. and ſays it was fo reſolved Mich. 13 Jac. : i 

But here is to be obſerved a diverſity between a preſentation or collation made by a rightfal 
pztron and an uſurper ; for in caſe of a rightful patron who does corruptly preſent or collate, by 
the expreſs letter of this act the king ſhall preſent; but where one does ulurp and corruptly preſent 
or collate, there the king ſhall not preſent, but the rightful patron; for the branch that gives the 
king power to prefent is ouly intended where the rightful patron is in fault; but where the rightful 
patron is in no fault; there the corrupt act and wrong of the uſurper makes ihe benefice, &c. void, 
but takes not away the lawful title to preſent from the rightful patron. 3 Inſt, 153, 154. ſays it 
was ſo adjudged, + | g 


Aud that all and every perſon and perſons, bodies politick and cor- Dr. Watſon 
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porate, that ſball give or take any ſuch ſum of money, reward, Sc. 
ſhall forfeit and loſe the double value of one year's profit of every 
ſuch benefice, dignity, prebend, and living eccleſiaſtical, 


a clerk, or other perſon, although the patron after preſents the clerk gratis, yet the 
tracting forfeits the double value of the church. Wat. Comp. Inc. 8vo. 72. cap. 5. 


lays he con- 
cerves, that 
if a /monia- 
cal contra 
is made by 
per ſon con- 


1 : am 5 0 
er. %" 


This double value (hall be accounted according to the very, or true value, as the ſame may be 
letten, and ſhall be tried by a jury, and not according to the extent, or texation of the church; 
whereof one was made both ot the ſpiritualties and temporalties in 20 E. 1. 1292. in the time of 


Pope Nicholas, of that ſee 11 H. 4. fol. 33 F. N. B. 176. And Pohchron, lib. 9. cap. g8. Rot. 
Parl. 18 E. g. No. 44. Stat. 2. 1 R. 2. No. 102. 8 H. 6. No. 15. aud the other taxation was 


made in 26 H, 8. 3 Iuſt. 154. | , 


And the perſon fo corruptly taling, procuring, ſeeking, or accepting 
any ſuch beneſice, dignity, prebend, or living, ſhall e 
| rom 


See the note 
at the 1ſt 
patag. in 
this page, 
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Se RI) from thenceforth be adjudged a diſabled perſon in law to have, or 


—=_ a 4 enjoy the ſame benefice, dignity, prebend, of living eccleſraftical. 


coming in by corrupt agreement is abſolutely diſabled for ever to be prelented to that church, that 


the king himſelf, to whom the law gives the title of prefentation in that caſe cannot preſent him 
agaix is that church; tor the act being made for ſuppreſling of ſimony and ſuch corrupt agree- 
ments io binds the king in that cafe as he cannot preſent him whom tbe /aw has diſabled; for the 
words of the att are « ſhall thereupon and from thenceforth be adjudged a diſabled perſon in law 
to have or enjoy the fame bene ficce. And the party being diſabled by att of parliament, which 
being an abſolute and direct law, cannot be diſpenſed withal by any grant, &c. with 2 note 
obſtante, as it may be when any thing is prohibited ſub modo, as upon a penalty given to the 
king. Co. Lit. 220. a.———S. P. Watt. Comp. lac. 8vo. 206. cap. 13.— . P. 3 Init. 154, 
fayzs it was fo refulved Mich. 13 Jac. 


Ld. Coke S. 6. It is further enacted, that Fd any perſon ſhall for any ſum 
__ money, reward, &c. (ut ſupra) other than for uſual fees, admit, 
kament, inftitute, inſtal, induct, inve/?, or place any perfon, in or to any 
aud ob- beneſice with cure of feuls, dignity, prebend, or other living eccle- 


— — ical: that then every perſon jo offending ſpall forfeit and lac 
therein; double value, wt ſupra; that thereupon immediately from and 


awd the affer the inveſting, inſtallation, or induction theres bad, the ſume 
veaſor of benefice, Sc. ſhall be eftſoons merely void, &c. ; 


this clauſc 


2. | 
Thus is = Aud that the patron, Cc. ſhall and may preſent, &c. 
the rightful patron, or of him that has right to preſcnt. 3 loft. 155, 


This is to S. 7. Previd-d that ns title to confer or preſent by lapſe ſhall 


1338 accrue upon any aviidance, mentioned in this att, but after 6 


voidences months notice given by the ordinary to the patron. 

enly by 

reaſon of fmony, where the preſentation is not given from. the patron to the king, that is where 
e perion obta;us his orders. admiſſion, inſtitution, induction. &c, fimoniacally ; tor no lapſe can 
zucur at all where the right of preſentation is in the king. Wail. Comp. Inc, 8vo. 71. cap. 5. 


S. 8. And be it further enacted, that if any incumbent of any 
benefice with cure of ſouls . ſhall corruptly reſign or exchange te 
fame, or corrupily take for or in reſpect of the reſigning or ex- 

See (Z) changing of the ſame, direttly or indiredly, any penſion, ſum of 

pb. 5- money, or benefit whatſcever ; that then as well the giver as the 
taker, Ic. ſhall loſe double the value of the money ſ given, and 
double the value of one year's profit, one maicty thereof to the queen, 
and the ether moiety to him that will ſue for the ſame in any of her 
. courts of record. : 

9. Provided that if any perſon or perſons all or do receive or 
take any money, reward, Cc. ut e (ordinary and lawful fees 
only excepted) er to procure the ordainiug 9r making of any 
miniſter, or giving any orders or licence to preach, ſhall for every 
offence forfeit and loſe the ſum of 4ol. and the party ſo corruptly 
made miniſter ſhall forfeit and loſe the ſum of 101. and if at any 


time within 7 years after ſuch corrupt entering inte the a a+ 
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C. B. Anon. 


he ſhall accept or tate any * benefice, living, or promotion D 
. - . \. b . wor ne- 
eccleſiaflical ; that then immeniately from and after the in- £0 0 


duction, inveſting, or inſtallation thereof, or thereunta had, the cleſiaſticum 
ſame benefice, living, and promotion ecclefiaſtical ſhall be eftſoons extends not 


: only to be- 
merely void, Oe. nehces of 


churches parochial, but te dignities and other ecclcſiaſtical promotions; as to deanries, arch- 
deaconries, prebends, &c. aud it avpears in our books that deanries, archdeaconries, prebends, &c. 
are benefices with cure of ſouls; but they are not comprehended under the name of benefices 
with cure of fouls within the ſtatute of 21 H. 8. by reaſon of a ſpecial proviſo ; which they had 
been, if no ſuch provilo had been added, v:z. deans. archdeacons, chancellors, treaturers, chanters, 
prebendarics, or a par ſon Where there is a vic endowed, 3 Inlt. 155. 


One moiety of which forfeitures ſhall be to the queen, and the The courts 
ether moiety to him that will fue for the ſame, by bill, plaint, or 2 228 


information in any of her majeſty's courts of record, in which no underſtood, 


eſſen, protechian, privilege, or wager of law ſhall be admitted or ate * 
a ce, . . 


allotbe :. the C. B. 


and the Exchequer. but not any inferior court of record. Watſ. Comp. Inc. 8vo. 77. cap. 5j cites 
Gregory's caſe, 6 Co. 20. And ſays, the privilege and protection herein mentioned are to be 
taken for the common protection and privileges of officers and courts, but are not to be extended 
by thoſe general words % the privilege or proteion of parliament, as is obſerved by Parſon's 


Counſcllor, 67. Watf. Comp. Inc. Bvo. 77. cap. 5. | 


2. Simony is odious in the eye of the common law; for a [457 ]* 
guardian in ſocage of a manor, whereunto an advowſon is appendant, 7 * 
ſhall not preſent to the church, becauſe he can take nothing for au 4 


the preſentation, for the which he may account to the heir; and r7e/igione 
ſectatur. 3 


therefore the heir in that caſe ſhall preſent of what age ſoever he At. we 
be; and if an Heir of tenant in & capite has livery cum exitibus, yet $imony is 


ſhall not the heir preſent to an advowſon, becauſe no iflues or _ oy 
odious, 


profit can be taken thereof. 3 Inſt. 156. cane @ bs 


3. And the common Jaw would have the patron ſo far from ever accom- 
ſimony as it denied him to recover damages in à quare impedit, or Panied wits 
afſiſe of darrein preſentment, before the ſtatute of Weſt. 2. cap. 5. 4 NS 
3 Inſt. 1 56. ſentee, &c. 


is ſworn to commit no ſimony. 3 Inſt. 156. 


4. In debt upon bond conditioned to pay 1ool. at Michaelmas, Simony 


was an of 


defendant pleads the money was to be paid for reſignation of a . 
benefice with intent that another ſhould be preſented, and ſhewed gane lau- 


that the patron, obligor, and obligee were parties to the agree- betore the 
ſtatute of 31 


ment, and demands judgment, becauſe it was upon contract of |: 

> j 4 7 23 Eli z. Per 
ſimony which is againſt law. The plaintiff demurred, and ad- Cur. Cio. c. 
judged for plaint.f, becauſe ſimony is not againſt our law, and 361. _ 
no ſuch contract or obligation is made void by any flatute in our law, CRY : 
nor |S it averrable that the money is for other cauſe than the ob- Povel ]. 


ligation expreſſes, Mo. 564. pl. 769. Paſch. 40 Eliz. C. B. denied this 


caſe of 
Oldbury v. Gregory. | Gztcory 
v. OLnaury, and cited a caſe where in action on ſuch bond defendant brought a bill in Chancery 
againit the plaintiff, and becauſe the plaintiff could not give a good account of cauſe of the ta ling 
Such bond, the Court granted a perpetual injundizn. 12 Mod. 505. Paſch. 13 W. 3. in 


5. There 
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5. There are 9 acceſſaries in ſimony, but all are principals, 
—_ E. 789. pl. 30. Mich. 42 & 43 Eliz. C. B. Baker v. 
ogers. | 
rr 6 Information. The church in the Tower of London being 
ſumpit a donative of the king, became void by reſignation, and the de- 
Ten? fendant agreed with J. S. to give him 20]. if he could procure a 
the 201. by preſentation, &c. for him from the king, which he did accord. 
the de- ingly, and the defendant was inducted ; it was inſiſted, that chis 
e +2-Daig being a donative, is not within the flat. 31 Elix. becauſe that 
the Lis _ mentions only where one comes in by ſimouy by preſentment or colia- 
the plaiotiff 7797.3 fed non allocatur, becauſe it is within equal miſchief: then 
end e it was objected, that this could not be within the ſtatute, becauſe 
whereupon the k ng being donor, it cannot be inteyded that he preſented for 
the detend- fimony, and that the patron ſhall loſe his preſentation for that 
ants, th time, and therefore ſhall not extend to any of the king's do- 
the judg nations; ſed non allocatur. For fimony may be between 
ment was ſtrangers, without the privity ot the incumbent or patron. And 
3 rule was given to enter judgment for the plaintiff. Cro. C. 330, 
Court una 331. pl. 15. Mich. 9 Car. B. R. Bauderock v. Mackaller. 


voce agreed, 


that the contideration was fimoniacal, and againſt law, and conſequently the aſſumpſit not good, 


Jo. 341. pl. 1. Paſch. 10 Car. B. R. S. C. by name of Todderidge v. Mackalley Cro. C. 
7- pl. 24. Mich. 9 Car. B. R. Mackaller v. Toderick, S. C. in error upon the judgment in 
umpfit, and argued for the plaintiff in error; but adjornatur. Ibid. 333. pl. 18. Hill. 9 

Car. B. R. S. C. argued for the defendant in error. Aud Richardſon ſaid, he much dountcd 

thereof, becauſe tbe wget is, te pay ſo much for his lahbaury and travel, and not for the preſentation, 

et agjornatur.——lIbid, 361. pl. 2. Paſch. 10 Car. B. R. S. C. and the Court held the con- 
deration illegal, and that the declaration was ill; for the promiſe was to fay Liu after that be it 
recter; and he ſhews that he was rector by his procurement upon this promile, which cannot be; 


for be never was rector, bit a perſon utterly diſabled to be A parſon by bis ® fmomacal contract, and 


fo revericd the judgment. 
A ſimoniacal preſentation does not amunt to ſo much as a claim. Arg. Hard. 47. cites the 


eaſe of Love v. Jones, 1652. in the Exchequer. 


[ 459] (B) I bat is. 
Simony ir 1. 8¹ MONY is gudioſa voluntas cmendi aut vendendi ſpiritualia, 


when 2n 3 p* n . 0 
i aut ſpiritualibus annexa. Cro. E. 789. Baker v. Rogers. 


preſented or collated to any benefice with cure of ſouls, dignity, probend, or living ecclefraſtica), 
&c. or has any ſuch given, or beſtowed on him, for or in any reſpe& of any ſum of money, re- 
ward, payment, gift, profit, or berefit, direchiy or indire&ly, or for or by reaſon of any promiſe, 


agreement, grant, bond, covenant, or other allurance, or any fum of money, reward, payment, 


gift. profit, or benefit, whatſoever, directly or indiiectty, or for or in reſpect of any ſuch corrupt 


cCauſe or conſidetation. Godolph, Rep. cap. 39. S. 1. 


2. Simony is a contract either with the patron to preſent, er 
with the ordinary to inſtitute; and if it be neither of them it is 


not ſimony at common law. Simonaicus is the perſon who makes 


ſuch promiſe, and he is made incapable to take any other benefice; 
but /montiace promotus is where a friend of a man not knowing it, 
2 money to the patron or ordinary, to preſent, or inſtitute. 

er Doderidge J. Rep. 455. Mich. 22 Jac, B. R. in the caſe 


of Wilſon v. Bradſhaw. 
3. Preſentation 
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was ſeiſed of an advouſon of a church, and the church being void, 


Simony. 1 453 


3. Preſentation is no profit to the patron, but pre-eminence, 
and the profits are to the parſon ; for if the patron takes the profits, 
it is ſimony. Br. Iſſues Ret. pl. 21. cites 24 E. 3. 29. | 

4. In a quare impedit by Grendon againſt Bithop of Lincoln See pl. 13. 
and Dean and Chapter of W nchefter, who defended themſelves 
by a grant of appropriation, three juitices were againſt the plaintiff, 
and Dyer Ch. J. argued for the plaintiff, and no judgment given. 

But ils eux accord” pour un ſome dargent agard al plaintif: and 
the author of that book was counſel with the ſaid plaintiff. Bendl. 
296. pl. 291. Hill. 17 Eliz, Grendon's caſe. 

5. An obligation was made by the preſentee to the patron, to 
pay sl. annually to the wife and child en of the late incumbent, and 
notwithitanding great oppoſition to the contrary, the parſon keeps 
and enjoys his parſonage to this day, Noy 142. cited by Foſter J. 
as the Earl of Sutlex's caſe. | | | | 

6. In ejectione firmæ the point was, the patron takes an ob/r- 
gation of the clerk (whom he preſented) that he ſhould pay 100. 0 
the fon of the laſt incumbent, ſo long as he ſhould be a ſtudent at Cam- 
bridge unpreferred. By the Court adjudged, that that was not 
ſimony, etherwiſe if it had been to have paid fe the ſon of the patron. 

And judgment accordingly, by verdict. Noy 142, Baker v. 
Mountford. 

7. The couſin of C. being a clerk, comes to the grantee of the Lane 74. 
prochein avoidance, and promiſes him 201. and 201. per annum 1 _ ge 
he will preſent C. to the church quando, &c. C. (not knowing the argu= 
any thing of the contract) is preſented accordingly; that is ſimony, ments at 
a fortiore where dS. himſelf, who was to be preſented, was part eg and 
to the firſt motion of the contract for preſentation, Per Hubbard. bak 
Noy. 25. in caſe of WINcHCOMRE v. PULLESTON, Cites it as 
7 Jac. in the Exchequer. Calvert v. Parkinſon. 

8. If a clerk ſerks for money, to obtain a preſentation unto a void 
church, though afterwards the patron preſents him gratis, yet this 
hmoniacal attempt has d:/abled him to take that benefice. Watſ. 

Comp. Inc. 8vo. 73. cap. 5. cites it as the opinion of Tanfield 
Ch. B. in his argument of Calvert and Kitchin's caſe, and cites 
Hughes 1816. and Parſon's Law, cap. 18. 135. 

9. If the Biſhop of Canterbury grants a diſpenſation to F. S. upon | 459 J 
4 corrupt contract, recipere the church of D. which is word, and 
afterwards /apſe incurs to the biſhop as ordinary, and thereupon he | 
coliates J. S. to the fame church. It was ſaid, that in this caſe, 


that it was a collation upon a corrupt agreement within the 


ſtatute ; for that, in ſuch caſe, the law looks back upon the 
original act, the diſpenſation upon the corrupt agreement; by 
Hobart Ch. J. in the argument of CoLT and GLoveR's CASE. 
Hob. 158, 159. Hughes's Abr. 1870. [But I do not obſerve 
this point in that caſe. ] | 


10. The queſtion in the Court of C. B. was, that a feme /olz This caſe is 
abridged in 


Nell. Abr. 


Pe preſented J. S. to the church pon condition, that he ſhould Tit.Simony 
take the woman for his * wife, which he did accordingly. It was 241 pl. 4. 
reſolved in that caſe, that this was a ſimoniacal contract, which ang 


made dd,. Noy 


459 | Simony. 


143. S. C. made the preſentation void; for that it was a beneſit within the I 
[but the ſtatute to the woman, and an advancement of her: and in that Y 
caſe which caſe it was put, that if the patron of a church preſent J. 5. to the 


he ns ; 8 
is oy > 2. Church, being void, upon an agreement that he ſhall be tutor to the 


arent fon of the patron: that although this be not properly a vift, or a 1 


BaxER v. reward yet, in regard it was a benefit to the patron in the tuition 
MovunxrT- 3 I D 5 a 
ond; but Of his ſon, that the ſame was within the intent of the ſtatute. 


contains no Mich. 8 Jac. in C. B. MovuNnTForD's cAsE. And in the 


one pong argument of that caſe, this caſe was put, contention was betwixt 


here.) the parſon and the pariſhioners for tithe- cyder. The church 
So rf one afterwards became void, and the patron did preſent J. S. to the 


"= apr church, upon condition that he ſhould not fue the pariſhioners far 


inconfedera- Tithe cyder. It was ſaid, that it was adjudged in that caſe, that 
* the ſame was not any ſimoniacal agreement within the ſtatute; 
„ for that it was only to prevent a ſuit, and a deed ef mercy, But 


auph er, . . - , p 
— nh if the patron himſelf was within the pariſh, and ſhould pay ſuch 


Sc. That tithe, then, becauſe the patron had a benefit and profit by ſuch an 


pw tg agreement, it had been a ſimoniacal contract within the ſtatute. 


ſuch a li- Hughes's Abr. 1869, 1870. 

ing uben 

void, or to the next living, or next good living that ſhall fall void within his gift and diſpoſal, this 
is a hmoniacal contract, for theie can be no difference in rcalun, as to making of a contract ſimo- 
niscal, whether it be by covenant, or by bare promiſe; or whether it be to be preſented to one 
church in certain, or to ſuch as ſhall next fall void; for when the church is become void, and the 
clerk preſented to it purſuant to ſuch an agreement, it is then become as certain, as if the agreement 
had been to preſent to that very church; and by Yelverton, one preſented to a living, to the intent 
that be /bal/ marry the patron's daughter, is ſimony, which Richardfon denied; but upon what 
reaſon the book tells us rot, Wal. Comp. Inc, 8vo. 60, cap. g. cites Lut. Rep. 177. Mich. 4 
Car. Steveu's eaſe. ' 7M 
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Mo. 877. 11. A. was ſeiſed of a manor, to which an advowſon was 
pl. 1231. 1 J. S. promiſed A. that i, he would preſent him after 
f 


ee ne he now incumbent's death, he would give him pol. whereupon it 


Biſhop of Was agreed, that the next preſentation ſhauld be granted to B. &c. 


Wincheſter "The incumbent died, B. preſented S. who continued incumbent from 


_— C. 27 Eliz. to 7 Fac. Then A. granted the manor with the ap- 


Paſch. 24 purtenances to W. in fee. S. the parſon died, 7 Jac, and the king | 


"org preſented P. by the title of ſimony in the laſt incumbent. W. 
var. N brought a quare impedit; reſolved, that this is ſimony. Noy 25. 
was plead- Winchcombe v. Pulleſton. | 
ed, that the p 

corrupt agreement was made at a time when the then incumbent lay dangerouſly ill of a ſtran- 
guary, and that by the ſimony, the church remarned void from the death of the prior incumbent. 
Brown. 164, 165. S. C. Hob. 1653. pl. 194. S. C. reſolved accordingly. —- Ibid. :93 
Pl. 245- S. C. buta D. P. 


WET d ̃ ̃ ̃ . % ͤ S ce oe ies. oe 


12. If an incumbent of a church, being upon the deſign of 


exchanging his benefice, to get his patron's conſent to promote C 

another thereto, does promiſe that the clerk ſhall make a leaſe of the 

glebe or tithes ta the patron, at a certain rent; and the clerk is pre- b 
[ 460 ] ſented, and does make the leaſe accordingly, although that he * 

knew not of the contract, yet this is ſimony. Watſ. Comp. 

Inc. 8vo. 55. cap. 5. cites Hill. 16 Jac. C. B. Rot. 667» 1 

Grant and Bowder's caſc. | R 


13. In action upon the ce, the plaintiff declared, that . 
: | 7 


being alſo incumbent of the fame church, mortgaged t 


Sfmony. . 4658 


pon a communication between him and the defendant, concerning 
the preſentation to the church of M. and the plaintiff affirmed, that 
the preſentation belonged te the king who had granted it to him, and 
the defendant affirmed it belonged to the untverſity of Oxford, by 
reaſon of the recuſancy of the patron; and that they both ſuing for 
odmiſſion, & c. the defendant, in conſideration the plaintiff would 
deſiſt from endeauouring to get admiſfin, &c. and would keep the 
recuſant from difturbing him, that then he vellet ſolvere to the 
plaintiff” ol. and a gelding worth 10l. and Jones J. ſeemed to 
think this fimony ; and that it was the ſame thing to promiſe not 
to proſecute his admiſſion for fol. as in conſideration of 1ol. to 


preſent him. Ley Ch. J. faid, that the honeſty and integrity 


of the plaintiff moved him to think, that the conſideration was 
the expences of purchaſing the letters patents, &c. and the rather 
becauſe the church was worth 100 marks per annum; ſo that it 
could not be a recompence for the preſentation, but that it was ill 
drawn by the clerk ; but that expences are lawful conſiderations, 
ſuppoſing that to be the caſe, but otherwiſe he doubted it was 
fir. ony: but Doderidge thought it not ſimony. 2 Roll. Rep. 
463. Mich. 22 Jac. B. R. Wilſon v. Bradſhaw. 


14. An archdeaconry is an eccleſiaſtical preferment, of which bing = ova 
242. 11. 8 


there are three forts. 1ſt, De jure. 2dly, By preſcription. — 
3dly, By covenant. It was a queſtion moved in the Court of 15. S. C. 
C. B. 9 Car. if an archdeaconry de jure were within the ſtatute cites ns 


of 31 Eliz. and if a gift or reward were given for ſuch a dignity, 3 


whether it was within the ſtatute: it was holden, that it was of Hughie's 


directly within the ſtatute. But it was conceived, that where an Abr. 
archdeacpnry is by preſcriptien, or by covenant between the biſhop 
and archdeacon, that ſuch an archdeaconry might be out of the 
ſtatute, For although the word (covenant) be within the ſtatute, 
yet it was ſaid, that the ſame {hall be taken to extend only where 
a covenant is made for a ſum of money for ſuch an archdeaconry, 
which is de jure, and ſhall not extend to archdeaconries by pre- 
Fription, as to the archdeaconry of Richmond, or other the like 
archdeaconries, which time out of mind have been holden by 
covenant between the biſhop and the archdeacon : and therefore 
it was ſaid, that if J. S. covenant with the biſhop to pay him 10l. 
per annum out of ſuch an archdeaconry, that ſuch a covenant was 
out of the ſtatute of 31 Eliz. And it was there ſaid, that an 
arcadeaconry by preſcription was as ftrong as one de communt 
jure. Hughes's Abr. Tit. Statutes, 1871. pl. 9. cites Mich. 9 
Car. in C. B. accordingly. | 

15. Promiſe of money to procure him to be made rector of a Cre. c. 381. 
vi rectory, is ſimoniacal, and againſt law. Jo. 341. Paſch. 10 *- © 
Car. B. R. Totteridge v. Mackalley. 


16. A, ſeiſed in fee of the advowſon of a eee, &c. and Skin. co. 


aduowſon > ©. And 
. . . . £ 
to J. S. * and died; the church being now void, one V. R. (comes 
preſented D. by uſurpation ; and D. was admitted, whereupon J. S. clearly to 
. . - Y hold this 
the mortgagee brought a quare impedit, and pending the ſuit, one Gn . 


J. the heir of A. brought a bill in equity 10 redeem and that 3 


ſhould. preſent- 
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Simony. 


ation by ſhould permit him to bring a quare impedit in his name to ro- 
88 cover the church and the preſentation; pending this one C. en- 
wk. tered into articles with B. for the purchaſe of the advouſen ; and 
the church therein B. covenanted to convey to C. in fee, and that he would 
r preſent ſuch clerł to the preſent avoidance, as C. ſhauld appaint ; 
void, from And C. covenanted to pay B. Iool. upan the delivery of his writings 
the death of concerning the title; 50/. n the fir/t of May next after the delivery 
joe” ang of the writings, * and 50. more when he ſhould obtain judgment on 
2nd may be the guare impedit, and 2001, more upon perfefting the conveyance ; 
to pleaded the jury found all this done, to the end that E. the defendant 
hes 2 might be preſented when the recovery ſhould be had in the quare 
tice of the impedit. J. S. reccvered, and D. was removed; and J. S. at the 
vfurpation, nomination of C. preſented E. who was inſtituted and inducted ; 
boomer but the conveyances were not yet perfected. The king preſented 
bey, and Lake, who was inſtituted, &, And reſolved by all the Court, 
the judg· that this was ſimony; ſo that the king has title to preſent, and 
cltoppet for the preſentation of E. void: and judgment for the plaintiff. 
all men to 3 Lev. 115, 116. Paſch. 35 Car. 2. C. B. Walker v. 


fay that the Hamerſly. 
church is 


ſull z and if the church ſhould be ſaid to be full upon an uſurpation, this would be a means to 


elude the ſtatute; for then it is but getting one to uſurp, and the patron may ſell the next avoidance 
to whom be pleaſes, and then bring a quatre impedit, and remove the uſurpation, end fo the grantee 
come in. —8. P. 2 Vent. 39, 40. Palch, 35 Car. 2. C. B. ſcems to be S. C. 

3 Salk. 32 . cites S. C. | | 


*[462 ] 


17. Selling a curacy, and taking money to admit into orders is 
ſimony, and puniſhable by the metropolitan. Carth. 485. Paſch. 
11 W. 3. B. R. Biſhop of St. David's v. Lucy. 

Simony is 18. The common law takes no notice of any ſimony but what the 
ws dude ſtatute mentions, which has not defined fimony in ſuch a manner 
non law, às to ſay what ſhall be ſimony, and what not, by the ſpiritual 
of which Jaw. 12 Mod. 238. Mich. 10 W. 3. Biſhop of St. David's 


the com- 
mon law V. Lucy I 


takes no notice to puniſh it; for there is not a word of ſimony in the ſtatute of Eliz. but of buying 
and ſelling. And the canons of 1603 make hmony a great offerce; and to thoſe canons the 
clergy are ſubjeft, though fore queſtion has been made as to the canons of 1640. Per Holt 
Ch. J. Ld. Raym. Rep. 449. in S. C. ö 


19. Note, it was held that by the counſel of Chalcedon received 

in England, Can. 2. and counſel of London, it is ſimony tos fal- 

money pro inſtitutione or ordinatione, and that forging of orders 

was originally of ſpiritual conuſance, and not by the act 31 El. 
12 Mod, 240. Biſhop of St. David's v. Lucy. 


(C) By whom it may be to make a Forfeiture. 


1. P. A. has the preſentation, and B. has the nomination to 3 
1 benefice, and the preſentor, upon a corrupt agreement, 
makes a preſentation unknown to the nominator, the nominator 
ſhall not be prejudiced within this ſtatute. Arg, Lane, 74. in 

cale of Calvert v. Kitchin, 
2, Where 


A oO FB 


WW mas {1 *% 


Simon. 4 


2. Where the incumbent made a ſimoniacal agreement with Roll. R. 
the wife or friend of the patron, and the patron knows not thereof, 9 
and the incumbent is preſented thereto by means of the ſimo- 3 
niacal agreement ſo made, he is within the ſtatute 31 Eliz. and 3g. S. 8. cite 


the king may preſent. Cro. J. 385. pl. 16. Per Coke Ch. J. 5. C. and 


Mich. 13 Jac. B. R. The King v. the Biſhop of Norwich, 3 | 


the wife is 


Cole and Saker. : | 
| the contract of the huſband, 


(D) By whom it may be made to make a For- [ 463 J 
feiture, By a Stranger. ; 6 


1. IF the brother gives money to the patron to preſent his younger So where A. 

brother, being then a ſtudent in the univerſity, the church — __ 
being then void, and the patron preſents accordingly, this is ance of an 
ſimony. Watf. Comp. Inc. 8vo. 62. cap. 5. cites Parſon's Law, advowlon, 
cap. 18. fol. 134, 135. Paſch. 39 Eliz. Buſhe's caſe, b 2 
void, and a day after the avoidance B. contracts to have the preſentation for 100l. and upon this 
B. preſents W. B. his brother, who knew nothing of the money given till after the induction, and 
then his brother ſhewed it to him, and prayed him to have conſideration of it. W. B. was cited 
ioto the Spiritual Court, and there has ſentence for the ſimony, and brings a prohibition, ſuppoſing - 
that inaſmuch as the right of preſentation was in debate, becauſe if it be ſimony the king is to 
preſent, therefore the Eccleſiaſtical Court ſhall not hold plea of it; but upon argument a con- 
fultation was awarded, becauſe fimory is properly determinable by the Ecclefiaſtical Court, and the 
caſe fhews a ſimony apparent; but the cauſe of the prohibition was ſurmiſed further, that A. after 
the church avoided, granted to B. the preſentation, and B. preſented W. B. which preſentation 
was tertiaut, becauſe the eſtate and title of B. by grant made after the church became void, was 
void; and yet the Court Chriſtian holds plea of the ſimony upon the preſentation of B. notwith- 
lending which, the Court granted conſultation; for though the grant made of the preſentation was 
void to B. yet when B. in fact preſented W. B. and W. B. was admitted, inſtituted, and inducted, 
it is apparent that W. B. was /imoniace promotus, becauſe the contratt makes the ſimony; aud by 
colour of this contract he was admitted and inſtituted, And fo if gſurper preſents by fimony, the 
clerk is puniſhable in the Court Chriſtian for the ſimony, though the patron recovers the advowſon 
and the preſentation, Mo. 914. pl.1292. Mich. 42 & 43 Eliz. C. B. Baker v. Rogers. 
S. C. cited as adjudged. Mo, 753. pl. 1035. in the caſe of Ellis v. Warnes. . C. cited 
by Tanfield Ch. B. Lane 103. in cafe of Kitchin v. Calvert; Cro. E. 788. pl. 30. S. C. 
ſays, that after ſeveral arguments they all agreed that conſultation be awarded. | And immediately 
after iays] Note, no conſultation awarded upon the roll, 


2. So it is in caſe that a feſtator contracts by ſimoniacal con- 
tract, that his executors ſhall preſent ſuch a man by name, the 
church being then void, and the teſtator dies, and his executors do 
preſent the ſame perſon accordingly, this alſo was adjudged to 
be ſimony. Watſ. Comp. Inc. 8vo. 62. cap. 5. cites Parſon's 
Law, cap. 18. fol. 134, 135. Mich. 3 Jac. Freeman and 
Engliſh's caſe. ' | 

3. Sir George Cary being ſeiſed of an advowſon, granted the 
next avoidance to his ſecond fon, and died, and after the ſon corruptly 
agreed with J. H. to procure the ſaid J. S. to be preſented to this , © . . . 
benefice, * and the 2d brother knowing thereof, it was agreed, that Wa hag 
for the perfecting of the agreement, the 2d brother ſhould ſurrender nal, but 
his grant and intereſt to the elder brother, which elder brother not __ — | 
knowing of the ſaid corrupt agreement, preſented the 2 S. who 94 brother 
was inſtituted, &. All ſhall be void; for he is preſented here knowing 
by reaſon of this corrupt agreement between the patron who then pou = 


* 
*B 
* 
9 
— 
1 Li 
7 
. 
4 
E 4 
+ 
Y 


8 anike 
4 3 4 x 


STS, Fo «FRED 


TR Ti DES a RT IS: and 
8 £ 2 a N — n 4 


2 


— 


a — 


J * 5 


7 Na N : 
„ ˙ Sateen bo aa aa nA 


” 
S.. ENTAIL OT * . D 5 * — 
edt + = =O L OE WR . nne g , * + AG 


Simony. 
was, and the parſon; and the elder brother was only uſed to 
convey a bad gift by a good hand, and all had reference to the 
corrupt agreement, with the aſſent of the patron who then was. 
Arg. Lane 73. in caſe of Calvert v. Kitchin and Parkinſon, cites 
itt as the caſe of Cloſſe v. Pomcoyes. 

Ia this eaſe 4. Error to reverſe a judgment in a quare impedit, where the 
was cited King had recovered upon a title of ſimony. The agreement was, 
Er that a friend of the clerk ſhould give J. S. ſo much money to 
and that be procure him to be preſented, and that he was preſented ſecundun 
had enjoyed agreamentum pred. the error aſſigned was, that neither the patron 
228 nor clerk knew of any thing given. But per Cur. he was ſimoniace 
ment's promotus, and the preſentation ſecundum agreamentum præd. is 
more than a good averment of a fimoniacal promotion. And the judgment 
ner ach Was affirmed. Sid. 329. pl. 10. Paſch. 19 Car. 2. B. R. The 
tile from King v. Truſſel. | ; © 

2 ated of the patron being ouſted, becauſe a friend had given “ money to the page of 


the Eari of Exeter to procure it for bim, and yet ncither the lord nor the pariſon kucw aby 


thing of it. Ibid. | 

The intent of the ſtatute was to cradicate all manner of ſimonies; and therefore the words are 
not, if any man give money to be preſented, but they are, it atty preſent for money, Per Baron 
Bromley. Lane 100, in caſe of Kitchin v. Calvert. 


[*464] = 
g 5. In quare impedit the plaintiff declared that J. S. was ſeiſed 
of the advowſon in fee, and preſented W. and granted the next 
avoidance to C. B. and that the church became void by the death 
of W. and then ſets forth the ſtatute 31 Eliz. of ſimony; and 
that the church being ſo void, it was corruptly agreed between R. 
@ friend of C. B. and one T. but in the behalf of C. B. that be 
ſhould preſent Hide, and that T. fhould pay to N. 201. per annum 
for 6 years, if Hide fhould 1 long live; and that purſuant to this 
agreement T. came bound to R. in 2001. conditioned for the 
payment of 20l per annum, as aforeſaid, which bond was 70 th: 
fe of CB. who preſently thereupon 1 Hide, who was in- 
tituted, &c. which by virtue of that ſtatute was void, and ſo it 
belonged to the king to preſent, &c. The defendant Hide, the 
now incumbent, with a proteſtando to the agreement and bond, 
pleaded that he had no notice of the agreement at the time of 
the preſentation, or before: to this plea the Attorney General 
demurred; C. B. with a proteſtando to the agreement and bond, 
* The r- pleaded that the * preſentation was made freely, and traverſed thc 
port is (que corrupt agreement, upon which they were at iſſue. Upon de- 
— murrer it was re ſolved per tot. Cur. that the notice is not mate- 
profte rial, becauſe in ſuch caſes it is very difficult to be proved, and the 
Ponte.) patron may truſt a friend, as here he did, to make the agree- 
ment, and before notice thereof given to him may preſent upon 


aſſurance, by certain ſigns made between them, intimating that 


ſuch agreement is perfected, and gave judgment accordingly, but 
ceſſet executio till the ifſue be tried. 3 Lev. 337, 338. Mich. 
4 W.&M. C. B. The King v. the Biſhop of Norwich, Hide 
and Boughton, | 


(E) What 


1 
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Stmonp: 


(E) What amounts to Simony before Avoidance. See (8) 
1. INCUMBENT being ill, | N contracts for the next Cro.E.68;. 


avoidance, in preſence of the ſon, the incumbent dies, the TED _ 
father preſents the ſon, the ſon is inducted, and being ſued for the Ks 5 
ſimony in the Ecclefiaſtical Court, pleads the general pardon of it was no 


ſimony, 


35 Eliz. in which ſimony is not excepted, and becauſe the judges eg. 
there would not allow it, a prohibition was granted; but the ſtanding the 


Court held that notwithſtanding the pardon. he was deprivable; _ being 
preſent at 


quod quere; but it was * agreed clearly to be ſimony; but if the fe cn 
ſon had not been privy to the bargain, all the juſtices but Anderſon tract. 
thought it was not ſimony; but they agreed that if a ranger buys -* Cr E. 
the next avoidance, and preſents one that is not privy till after, and — : 
after is made privy, and is preſented, it is fimony. Not fo where if the per- 
the father buys, becauſe he is bound in nature to provide for his ſon. _ himſelf 
Mo. 916. pl. 1299. Paſch. 41 Eliz. Smith v. Sherborne. Rear 
2. If J. S. has an advowſon, and A. purchaſes the next avoidance intent that 


ta the intent to preſent B. and the church becomes void, and A, pre- another 
ſhould pre- 


ents B. this is ſimony by averment, and by good pleading the ſent hic, 1t 
preſentation of B. ſhall be adjudged void. Per Snig Baron. is vimony. 
Lane 102. Hill. 8 Jac, in the Exchequer, in the caſe of 


Kitchin v. Calvert. | act og 

3. If in the grant of a next avoidance, it appears that it was [ ,6 81 
to the intent to preſent his ſon or his kinſman, and it was done ac- Dr. Warſon 
cordingly, this was fimony. Per Hobart Ch. J. Noy. 25. in in cap. 3. 


of the Com- 


caſe of Winchcombe v. Puleſton. pleat In. 

| 4+ Godb. 390. pl. 475. Paſch. 3 Car. B. R. Anon. fays, it cumven: 
was Cited to be adjudged, that if a man purchaſes the next avaid- 5 chat 

ance of a church, with an intent to preſent his ſon, and afterwards 8 

he preſents him, this is ſimony within the ſtatute. ſeeing 


| | (whatever 

the law is in other countries, where the canoniſts have cognizance of advowſons,) it was befor: 
the ſtatute againſt ſimony, and now is, lawtul with us, to buy and fell, bona fide, the next avoidance 
of a fall church, he ſuppoſes it was, and is lawful, as well for all ſubjects as for fome ; and ſup- 
poſing that to buy the next avoidance of a church when the incumbent is lick in his bed ready 
die, is ſimony in one man, he cannot but think that it is ſimony in another, though it be the fache, 
of a ſon capable thereof. And ſuppoſing that for a ſtranger to purchaſe the next avoidance in he 
preſence of his friend, or only with an intent to preſent his friend, prefenting him accordingly, n 
unlawful, he conceives this is equally unlawful ina father, with reſpe@ to his ſon; for if it be fmony 
vo buy and ſell in theſe cafes, it is ſimony (at leaſt in the Temporal Court) by'reaſon of the ſtatu . 
and the word Indirectiy therein; and it is moſt plain that the ſtatute does not give any colour 
ſuch diſtinction; for the words are, if any perſon or perſons, bodies politick or corporate, Sc. Ari 
fo are molt general; and where the law does not diſtinguiſh, we ought not to dittinguiſh. Neither 
is the reaſon, that a father is bound by nature to provide for his ſon, good to the aforeſaid purpso'c ; 
for a man is bound by nature alſo to provide for himſelf, and ſo might as well purchaſe for hin. 
ſelf : and if this reaſon ſhould make that not to be ſimony in the caſe of a father, which is fimo:--- 
in another perſon, before the church is void, it might as well do the ſame after the church is void ; 

for the father's obligation continues, he is ſtill bound in nature to provide for his ſon; and it is 

more ſimony in a friend to buy, with reſpe& to his friend, when the church is void, than it is 3 + 
the aforeſaid caſes before it is void (as it has been held). And then, why ſhould it be m. 
ſimony in the father to buy, with reſpe& to his ſon, when the church is void, than before it is vo:d ? 
Unleſs the reaſon why he of all men might buy before the church is actually void, was change-i 
and gone, as it is not; and by the ſtatute there is nothing more of ſimony in buying directly then 
indireQly and therefore, if the ſaid reaſon excuſe the father before the church is void, it mas 
ell excuſe him after it is void, and by conſequence it does excuſe him in neither caſe, unleſs n 
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Simonpy. 


the judgment o thoſe that can be ſo abſurd as to hold, that no human law ought to be made, or if mad-, 
ought to be expounded, to reſtrain this natural liberty, or (as they ma call it) duty in the father, 
However, to avoid queſtions of law, it is beſt that a purchalor of a next turn (whether he delign it 
for ſon, kinſman, or It anget) does make the contract, when the incumbent of the church is not i; 
danger of death, that be does not declare his intentious to the perfon to whoth he intends a kind. 
neſs, or whom he intends to preſent, that the intended clerk be not preſent at the contract; low- 
ever, that he be not named in the deed by which the flower of preſentation or nomiuation 12 


- 


S. C. cited 
Lut w. 346. 
in caſe of 


. Pyke v. 


Pulley, 


[ 466 } 


5. In a quare impedit Hutton ſaid that it was adjudged in 
Chancery, that the grant of the next avoidance for money, when 
the incumbent was ich in his bed ready to die, is ſimony; tor the 
ſtatute is, if the contract be made due or indireftly by any ways 
4 means. Winch. 63. Paſch. 21 Jac. C. B. Sheldon v. 

rett. | 
6. V. B. the father covenanted that T. B. his fon ſhould marry 
the defendant's daughter Anne, and in conjideration of this marriage 
the defendant covenanted to pay 3ool. and W. B. covenanted ts 


aſſure ſuch lands to his ſon and wife for a jointure; and there were 


other covenants for the value thereof, and quiet enjoyment ; and Al. 
among other covenants covenanted that he would procure T. B. ts 
be preſented, &c. and inducted into fuch à beneſice. In debt upon 
the bond for performance of covenants the plaintitt atlizacd a 
breach in the laſt covenant; The defendant demurred, becauſe 
this covenant is againſt law, and a ſimoniacal agreement; and fo 
a bond for performance thereof is not good, But all the Court 
held, that if it had been in conſideration of the marriage of the 
ſon, &c. that he would have procured him to be preſciited, &c. 
into ſuch church, that had been a fimoniacal contract; but here 
this is a mere difhintt covenant, ani independent upon tue former, 
and that without ſpecial averme.it, or ihewing that it was a ſime- 
niacal contract, it ſhall not be fo intended; but it may be a 
covenant upon a good conſideration; waerefore it was adjudzed 
for the plaintiff. Cro. C. 425, 426. pl. 10. M.cb. 11 C::. 
B. R. Birt v. Manning. | 7 

7. If A. being ſeiſed of an advowſon, grants the next pre- 


ſentation to B. and B. makes a bond to A. ts pay him 20l. when 


the church ſhall fall vaid, this is ſimony; per Reeve J. And ſo 
he ſaid it was adjudged in this Court in Poor e's caſe. And the 
whole Court did agree, that it was fimony ; for otherwiſe by this 
way the ſtatute ſhould be utterly defeated. And note, that it was 
faid by Serj. Rolls at the bar, that it had been often adjudged, that 
the obligor could not avoid ſuch an obligation 5 ſpecial 


avyerment. March. 158. pl. 228, Hill. 17 Car, Anon, 


$. C. cited 
Hutt, 111. 
in the caſe 
ot Babing- 
ton v. 

W „ d.— 

S C. cited? 
Crs. C. 180. 


(F) Bonds of Reſ gnation. 


1. EBT upon an obligation of 1oool. It was upon condition 

to reſign a benefice, (which the plaintiff had preſented the 
defendant unto) when the fon of the plaintiff ſhmld be of years 
capable to be preſented thereunto, to the intent, that he might be 
preſented to the ſame benefice. It was moved, that it appears 4 


at 


al 


8 
= 
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the condition to be a ſimoniacal contract, and ſo the bond void; in S. C.— 
but it was adjudged in B. R. and afterwards affirmed by all the Ne ER 


judges in a writ of error brought in the Exchequer Chamber, 5. C. 


that the obligation and condition of it were both good. Cro, J. But Noyza. 
7 I. in. 15 Jace 


248. pl. 8. Trin. 8 Jac. Johns v. Lawrence. e e 
ſaid by the Court upon evidence, that if the patron preſents one to the advow ſon, having taken an 
obligation of the p eſentee, that he ball reſign, when the obligee will, after 3 months warning, that 
that is ſimony within the ſtatute of 21 Eltz. cap. 16, Sir John Paſchall v. Clark. 

Dr. Watſon ſays, this cafe of Palcall being againſt the reſolution of Jox Es and Lawazxce's 


' eaſe, lolemuly ſeuled not many years before, docs not, as he had been told, paſs for any great 


authority; and there have been very many reſolutions agreeing with Jones and Lawrence's caſe 
ſince that time. Beſides, it appears not by the roll cited, that there ever was any trial had, or 
verdict or judgment given in the caſe; or if there was any ſuch trial and ſaying as is reported, yet 
it appears not by the record, that fuch matter could any ways tend to determine the iſſue there 
taken. Watſ. Comp. Inc. 8vo. 67. cap. 5. | 

It the condition of ſuch bonds be more ipecial (viz.) to reſign when A. the patron's ſor, kinſman, 
er friend, becomes qualified to take that living; ſo that it appears to be taken in proſpect and tavour 
ot ſome infant deligned to have that living when he attains his age, and becomes qualified to hold 
it; in ſuch cafe the incumbent mult reſiga according to the condition of his bond, or pay the 
penalty of it, elſe he will not find any favour or protection in the Court of Chancery, but will be 
left to law, yet in that caſe of particular condition the patren ſhall nat carry the bond, or make uſe 
ef it farther than is expreſſed in the condition; for if it be to reſign when A. his fon, &c. becomes 
qualificd, if A. dies, or is never qualified, he ſhall not compel a reſignation by it for any other 


| ton, &c. than he that is named in the ſaid condition. And laſtly, if it appear that any ill uſe was 


iutended to be made of any reſiguation bond, the Court of Chancery will religve againſt it, Watſ, 


Comp. Inc, 8vo, 95, 66. cap. 5. 
Sir Simon Degg affirms, that in the caſe of Jones and Lawrence the ſenſe of the Court 


was, that if a man be preparing his ſon for the clergy, and having a living in his diſpoſal, which 
ſalls void befare his ſon is capable thereof, he may lawfully take a bond of ſuch perſon as he ſhalt 
preſent, to reſign when his ſon becomes capable of the living. Godolph. Rep. cap. 39. S. 5. cites 
Parſon's Counſellor, par. 1. c. 5. | ' 


. © Where the patron had taken a bond to reſign, when his ſon ſhould be in orders and qualified, 


yet having made an ill uſe of the bond ſome lime before, the Court would not ſuffer him to proceed 
upon it at law, though tney ſeemed all to agree, that theſe bonds were not prohibited by the law, 
ſo far as they were made uſe of only to keep the incumbent to refidence and good bebaviaur, and 
to diſcourage immorality. Chan. Prec. 513, 314. pl. 317- Paſch. 1719. in the caſe of Hawkins 
v. Un ner, cites it as a caſe before Mr. J. Blencow lately in the ablence of the Ld. Chancellor. 


Wood v. Lumley, 
| | a : - [462 
2. A bond was conditioned, that the defendant at any time 1 
after his admiſſion, &c. ſhall gn upon requeſt, The defendant eee e 
demurred generally; for that this was ſimony, and ſo the bond ſays, that 


void. But per tot. Cur. if the plaintiff had averred, that the bond upon error 
rought in 


was made to bind * him to pay ſuch a ſum, or to make a leaſe or any the Exche- 


other af which appears in itſelf to be ſimony, then upon ſuch quer Cham- 


plea it might perhaps have appeared to the Court to be ſimony, [wet 


and fo the bond void; &:# as it is pleaded it does not appear ma 


there is ſimony, becauſe it may be for a very good reaſon, as if he ed 8 = 
220. S. C. 


be non-reſident or takes a 2d benefice by a qualification, And accerd 
judgment was given for the plaintiff. . Cro. C. 180. pl. 4. age v4 and 
Hill, 5 Car, B. R. Babington v. Wood. that in was 


a | a ffir med in 
| error upon viewing the precedent of Jonzs v. Lawaznen, * Mich. 37 & 38 Eliz. 
® [This is miſprinted, and ſhould be Trin. 8 Jac.}. = 

Debt upon a bond for a great ſum of money. The defendant pleaded, that the condition was 

for a par ſon's reſigning his benefice. On demurrer, per Powell aud Blencow being only in Court, 

jud” pro quer' and Powel J. was of opinion, that when firft the judges have held theſe bonds good, 

f they had foreſeen the miſchief of them, they would have been of another opinion: but now that 

opinion hag prevailed, and it is ſupported only by the pfibility that it may be te an bonefft intent, 

#5 that the patron may have a ſor 0 8 2wn capable of the bencſice; or that he ſhould voiumarily 

reſign in caſe of non-refidence, wir may rather argue care in the patron than any corruption ot 

limony ; but if theſe were the real motives, why ſhould they not be ſpecia/ly exprefſed in the 100 Þ 

ama eitiog 


4 


. of reſi 
tion, 


Simony. 

dition? But as to ſuch a bond as this is to refgr generally, it may be the parſon could not have 
he benefice without it, and he is thereby tempted to ſtrain a point rather than be without a 
!+ving, aud the common uſe of them is to have the money; and ſure if the thing be ſimony, a bond 
{tor it will be void. And my Lord Coke's notion is not law, where he ſays, that ſince the bonds 
are good there ſhall be no averment of fimony upon it. g1 E/iz. makes the church void and gives 
the prefentation to the king: and ſimony was againit law before, and ſimoniacal agreements were 
id before that ſtatute, though fimony itlelf was only puniſhed in the Spiritua! Court. And he 
ſuid, the ceſe of Gxzcory and OLpaury was not law. Mo. 641. And he and Blencow both 
held, that here they cannot ſet afide this bond without 2 ſpecial cauſe ſhewed in pleading, which is 
not done. 12 Mod. 5oz Paſch. 13 W. 3. in C. B. Anon, 

© The judgments, that to take and give bond to reſign is not fimony, have occaſioned many cor. 
rupt patrons to exact ſuch bonds of their clerks, only that they might thereby make ſure (as they 
think) to themſelves 2a recompence for their preſentments. And ſome inconſiderate clerks (that 
have given ſuch bonds) have been emboldencd thereby to take the oath againſt ſimony, though they 
well underſtood the baſe defign of their patrons aud themſelves in taking and giving ſuch bonds, 
and intended to accompliſhthem aſterwarus by ſubmitting to their demands, to the utter fruſtrating 
that moſt religious la againſt ſuch corruptions ; though the judgmeuts in this caſe were given for 
the validity of ſuch bonds only becauſe the defendants demurred generally to them, and did not 
aver, that the bonds were made to refign, only to over awe the clerks by fear of aſter- pay ments, or 
to let à leafe of the glebe, tithes, &c. For then (as was declared in ſeveral caſes) tt had been 
iimony; but otherwiſe it could not appear to the Court to be ſo, Watf. Comp. Inc. 8vo, 


£6, 67. cap. 8. 


Koll's 3. When a condition was to refign upon requeſt, and the 
gb 443* plaintiſf did aſſign for breach, that the defendant could not be 
chang of found to make à requeſt to him; and therefore that he made « 
this pont proclamation at the church where he was born, and another pro- 


6% clamation at ſeveral markets within the fame county, thereby 

giving him notice of his requeſt ; yet that this was not ſufficient 
was adjudged upon a demurrer : for that the requeſt ought to 

© have been made to the perſon himſelf. Watſ. Comp. Inc. 8vo. 
65, 66. cap. 5. cites Mich. 8 Car. B. R. * Gruit v. Rinne}, 
Roll's Abr. I. p. 443. 


Sid. 387. 4. In debt upon bond conditioned to reſign upon requeſt, the 


pl. 24. S. C. defendant pleads, that he did reſign according to the condition, 


r which was found againſt him; and judgment for the plaintiff, 


defendant The defendant brought a writ of error, becauſe it was a ſimo- 
pleaded in niacal condition; but the judgment was affirmed, becauſe the 
Du, Les condition. is good. Raym. 175. Hill. 21 & 22 Car. 2. B. R. 


rengnavit; p 

:o which Walon v. Baker, 

the plaiatiff | ; | 

replied, non refignavit ; whereupon the defendant demurred generally: and that judgment was 
given in C. B. for the plaintiff upon this Gagle doubt, ſci. whether the reſignation here ſhall be 
tried per pais or by certificate ? And they held, that it ſhould be tried per pais, and that the writ 
of exror was brought hereupon in B. R. and that this was the matter inſfifted upon in the writ of 


cor, which he himſelt argued, and there gives bis argument, and concludes, that the cauſe was 


compromiſed, and the Court gave no opinion in it. [And in Sid. there is nothing mentioned of 
ihe point of ſimoniacal eh . 2 Keb. 446. pl. 12. Baker v. Watſon, S. C. in B. R. 
and reports, that the Court held the condition good; and inclined, that the reſignation ſhould be 
1: per pais, and not by cerilicate. Sed adjornatur, | 


[. 468 ] 5. Lord Keeper North ſaid, he was not ſatisfied that ſuch a 
| bond was good in law; that the precedents that were in the caſe 

| were not directly to the point, whether ſuch bonds are fimoniacal 
or net? And directed the plaintiff to declare on this bond, and 

the defendant to plead ſimony; and after judgment at law, to 

come back hither, : Vern. 131. Hill. 1682. P 115. Grahme 


v. Grahme. 
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6. The defendant, patron of a church in Glouceſterſhire, took Vern. 405. 
2 bond from the plaintiff to reſign upon requeſt. Upon hearing 26% gi 


the cauſe a perpetual injunction was decreed againſt the bond; ingly, by 
for the Court and all ſides agreed, that the bond was good; yet if reaſon of 
the patron made uſe of it to his own advantage, by detaining tithes, 2 a — 
or the like, the Court would relieve againſt the bond; and in — of the 
this caſe the patron did detain his tithes from the plaintiff, whom 44. 
he had preſented ; he in his anſwer pretended a modus decimandi, eee 1 
but made no proof of it; and being patron of ſeveral other 8. 4 


churches had taken bond from thoſe he had preſented, and made addy that 


. 28 % "1 , . — V upon the 

ill uſe of it. 2 Chan. Caſes, 186, Mich. 2 Jac. 2. in Canc. defendam'e 

Durſton v. Sands. | giving no- 
tice to the 


plaintiff to reſign, the plaintiff did accordingly reſign the rectory into the hands of the biſhop, who 
refuſed to accept the ſaid reſignation, and ordered the plaintiff to continue to ſerve the cure; dee 
claring, he would never countenance ſuch unjuſt praftices; but ordered his regiſter to enter it as 
an act of Court, that the defendant had tendered his reſignation, but that the biſhop had rejefted 
ir. And that the defendant inſiſted, that the reaſon of his arreſting the plaintiff on the ſaid bond 
was his non reſidence and litigious carriage to the pariſhioners. But a perpetual injunction was 
awarded, S. C. cited Chan. Prec. 513. pl. 317. Paſch. 1719. in the caſe of Hawkins v. 
Turner. In which laſt caſe it was agreed, that a bond given to refign on requeſt ſhould not be 
made uſe of to tutn out the incumbent, unleſs for nou- reſidence or ſome great miſdemeanor ; nor 
would the ordinary accept of a 1clignation offered by the incumbent, without ſome ſuch cauſe 
ihewn; but if the patron me de uſe of the bond to extort money from the incumbent ; without 


fume ſuch cauſe ſhewn, this Court would grant an injunction. 


7. A. preſented a parſon to a living, and took a bond to reſign 
pon requeſt at any time within 7 years. A.'s houſekeeper, being 
the porion's ſiſter, gor away the bond, and delivered it over to the - 
parſon. A, brought bill to diſcover and to be relieved, The | 
defendants demurred, and the demurrer allowed. 2 Vern. Rep. 
242. Mich. 1691. in the caſe of Bainham v. Manning, cited 
per Ld. Commiſſioner Hutchins as the caſe of Mr, Forteſcue. 

8. T. P. vicar of S. covenanted to permit the defendant to re- 3 Nell. 


ccive to his own uſe the tithes and dues of his vicarage for one year, 2 


and to make a grant thereef, upon requeſt, to the defendant for his S. Cys, 
life, &c. and that at the requeſt of the defendant he would by all that it was 
lawful means furrender the ſaid vicarage, ſo as the defendant might acjudgeds 
preſent; and the ſaid defendant covenanted to pay the plaintiff contract 
150l. for and in lieu of the ſaid tithes, &c. and avers, that T. P. ws fHmo- 
had performed all on his part, but that the defendant had not 2288 
paid the 1 50 l. The defendant pleaded in bar to this action, 
that T. P. died at S. within the year, ſo that the defendant could 
not take the tithes for a year according to the agreement. Upon 
a demurrer it was inſiſted (inter alia) for the plaintiff, that the 
covenant is, that the ſaid T. P. by all lawful means ſhould reſign 
upon requeſt of the defendant, which in effect is all one as f he 
had faid, that T. P. ſhould refign, if by lawful means he might, 
ſo that no reſignation was to be unleſs it might be by lawful 
means; but that had thoſe words been omitted the contract had 
not been ſimoniacal; for payment of the 150l. is a diſtin? and 
independent covenant ; and the cafe of Byrt v. Manning, Cro. C. 
425. was cited as a caſe in point. And the plaintiff had judg- - 

. M m 4 | ment 


Preſerve the living for the patron himſelf, or for a child, or to 


committed without proof or puniſhment. A particular agriement 


s ſeveral miſbehaviours, And it was urged, that theſe depoſitions 


Simony. 


ment by the opinion of the whole Court, Lutw. 343. Trin, 
5 W. & M. Pyke v. Pulleyn. 

9. f. bind himſelf to reiign a benefice, he ought to pra- 
cure the biſhop to accepi his reſignation. Lutw. 693. Arg. in 
the caſe of Studholme v. Moriſon. | | 

* 10. A reſignation bond comes as near ſimony as can be. for 
it is eaſy to ſecure a round ſum by ſuch a bond. I do not ap- 
prove the ie or taking it, and a Worthy man will not give 
it, Per Holt Ch. J.  Cumb. 394. Mich. 8 W. 3. B. R. 
Swain v. Carter. 

11. The guardian of an infant preſented to a living, and fork a 
bond from the incumbent to refign within 2 months after. requeſt 
7 the patron or his heirs, it being deſigned that he ſhould have the 
iving himſelf when capable. Ihe patron a/tcrwards died an 
infant at the univerſity, leaving 2 ſiſters his heirs, who preſſed 
the incumbent to reſign, and for not doing it, put the bond in ſuit 
and recovered judgment; and this bill was brought to be relieved 
againſt the bond and judgment. And it was proved in the caulc, 
that they had treated with the incumbent to % him the perpetual 
edvewſon ; and had ſaid, that if he would not give 700!. for it, 
they would make him reſign. Keeper ſaid, the proof in this 
Caſe lies on the defendant's part, and unleſs they make out ſome 
good reaſon for removing him, he ſhould certainly decree againſt 
the bond. Bonds for reſignation have been held good in law. 
The ſtatute of 31 Eliz. againſt ſimony made the penalty upon the 
lay patron; and he did not remember any caſe of reſignation- 
bonds before that flatute, and they have been allowed ſince only to 


reſtrain the incumbent from non- reſidence, or a vicious courſe of life; 
and if any other advantage be made thereof, it will avoid the 
bond; and where it is general, for reſignation ; yet fame ſpecial 
reaſon muſt be ſhewn to require a fra wa or he would not 
ſuffer it to be put in ſuit. If it ſhould not be ſo, ſimony will be 


, One . ³ ˙ w TOS I DARLNI=IY . 


muſt be proved to reſign for the benefit of the friend that would be 
preſented, and without ſuch agreement the bond ought not to be 
ſued, but for miſbehaviour of the parſon ; and here are proofs in 
this caſe of endeavours to get money out of the plaintiff, and 
decreed a perpetual injunction againſt the bond, and ſatisfaction to 
be acknowledged upon the judgment; and the plainttff” ts give a 
new bond of 200. penalty to r-fign ; but that nat to be ſued without 
leave of the Gurt. Abr. Equ. Caſes, 86. pl. 3. Mich. 1701. 
Hilliard v. Stapleton. | 

12. The defendant, on preſenting the plaintiff to a living, took 
a bond from him to reſign, and after put it in ſuit and recovered, 
and levied 981. and the plaintiff's bill was for relief. The de- 
fendant did not by anfuer pretend any miſbebavicur, yet examined 
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could not be read, becauſe thoſe miſbehaviours were not in iſſue ; 
and fo inclined my Lord Keeper, but after allowed them N 
; | read, 
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read, and founded his decree upon them. Abr. Equ, Caſes, 228, 
Hill. 1702. Hodgſon v. Thornton. 


(8) What Right the King has. 


:. TF the patron contracts with one and preſents another, though 

the contract with the firſt was ſimoniacal, yet if the preſent- 
ment of the other was without ſimony, the king pom nothing; 
o there muſt be an actual, though not an effectua preſentation 4 
dut a bare preſentation without any admiſſion intitles the king. 


Hob. 167, Paſch. 14 Jac. in the caſe of Winchcomb v. Pulleſton. 1 470 ]® 
2. Ld. W. the patron, granted the next avoidance to G. 2 Roll. Rep. 


Aferwards the church being void, H. the father of J. agreed 83. Lap- 
with G. that he ſhould permit the Ld. W. to preſent the ſaid J. 1 


and gave him 200l. * G. thereupon procured the Ld. W. to v. Potter, 
preſent J which he did, and J. was inſtituted and inducted, but S. C. in the 


, 1 Court of 
id not know any thing of this agreement. It was reſolved by War ts (hs 


che advice of the 2 Chief Juſtices and Chief Baron, that he was Id. W. be 


preſented by ſimony, and that by the ſtatute 31 Eliz. cap. 6. it ing then in 
belonged to the king to preſent without any deprivation of the — * _ 


incumbent, or removing him by a quare impedit: whereupon the reſolved ac. 


king preſented L. his clerk, who was inſtituted and inducted, and cordingly. 
continued incumbent for 3 years; afterwards H. ſued L. before _ —_ 
the high commiſſioners, and got him to be deprived, and procured ia, that 


2 grant of the next avoidance from G. to S. and then procured the the patron 


aid S. to preſent J. his ſon, who was again admitted, inſtituted, — nn 


and inducted. Adjudged, that the preſentation of J. was merely anything of 
void, and he is a perſon diſabled by the expreſs words of the ſtatute the money 


ever to accept of that benefice. Cro. J. 533. pl. 17. Paſch, 17 1 


Jac. B. R. Booth V. Potter. liſted, that 
; J. not being 
2 ſimoniacus, but being only ſimoniace inductus, he was capable according to the civil law to 
accept a new preſentation to the ſame church; but the judges ſaid, that before this ſtatute ſuch 
diſtinction would have ſerved, but that now they ought to make a conſtruction for the further ſup» 
preſſion of the ſaid miſchief, and in advancing the good ot the church; and directed the jury to 
and accordingly. Roll, Rep. 237. Mich. 13 Jac. B. R. in the caſe of the King v. Biſhop of 
Norwich, Cole and Sacker. Doderidge J. ſaid, that before the ſtatute 31 Eliz. by the commos 
law ſimoniacus was perpetually difabled, but one inſtituted ſimoniace was difabled only as to the 
fame church; but that now by the ſtatute it is all one in both caſes; for in both caſes he ſhall be 
perpetually diſabled; and that this was reſolved in the Exchequer by reaſon of the generality of 
the words in the ſtatute; quod ſuit conceſſum per Coke, Ibid. The Reporter makes a 
remark, that it ſeems they intend that he is perpetually diſabled as to this advowſon; for the 


ſtatute is ſo. 


3. Upon the ſtatute of 31 Eliz. cap. 6. of ſimony, the king has 
20 intereſt, but liberty only to preſent. Per Jones J. Arg. 
Jo. 23. Hill. 18 Jac. C. B. in the caſe of Standen v. the Uni- 
verſity of Oxon and Whitton, _ | 

4 In the caſe of ſimony the preſentation veſts in the king with- 
out office. Note 2 Vent. 213, Mich, 2 W. & M. C. B. in 
the caſe of Woodward v. Fox. 


'H) At 
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(H) At what Time the King may preſent. 


Mo. 8:73. I. {NNE was preſented by ſimony in 27 Eliz. which incumbent 
pl. 1231. enjoyed the living till 7. Jac. when he died incumbent. 
Sms . Refolved that the death of the fimoniacal incumbent does not 
inch= Binder, but that the king may well preſent ; for the church was 


E zombe v. never full as to the king, and that turn is preſerved to the king by 
+3 _—_— force of the ſtatute, yet it ſeems that the church is ſo full that a 
14 cheſter and ſtranger may not preſent for uſurpation; for it is not like 7 Rep. 
4 * where the king is to preſent by lapſe; and there were many caſes 
45 2 put, as that church may be full or void in effect, when there is a 
I patron, not {ſimoniacal incumbent. Noy. 25. Winchcombe v. Pulleſton. 
14 vi | DE 
13 GED. death of the ſimoniacal incumbent, filled the church by the preſentation, inſtitution, and 
xt induction of any other, it is ſtill void, ſo as the king may preſent thereto; but if a new parſon bad 
+3 beer in pe Hon by Oy nts of the patron before the king had preſented, it had been other- 
3 Wile ————rownl. 164, 165. 8. C. and that Hobart and Winch held that the king had not loſt 
©E his preſcaiauon, becauſe S. never was par ſon. Hob. 163. pl. 294. S. C. reſolved accord- 


[417 J. 2. Quare impedit was brought againſt the biſhop, Thomas 
But naw Tee Bickley the patron, and the incumbent Hicks, to preſent to the 
— — church of Weſt Thorney, ſetting forth, that in the year 1681 the 
— 5G church was veid by the death of the then incumbent Goater, and 


which'is thereupon it belonged to J. S. to preſent; that during the avoid- 


Eened dy behalf of his brother W. Rawlins clerk, and one Bruerton, that M. 
this-very ſhould pay to Bruerton 220l. who thereupon ſhould procure the 
— putron is preſent the faid W. Rawlins, that Bruerton received the 
Tho. Bick- money, and that Rawlins was preſented. The biſhop pleads that 
ley being he claimed nothing but as ordinary. Tho. Bickley demurred to 
inet the declaration, the incumbent Hicks pleaded that he is parſon 
patron in i of the preſentation of Bickley ; and that H. B. J. S. 
72 6. and the ſaid Tho. Bickley were to preſent by turns that H. B. had 
en. Preſented the ſaid Gaater in his firſt turn; that J. S. after the death 
of Goater had a 1 the ſaid Rawlins in his ſecond turn; and 
that upon the of Rawlins, the faid Tho. Bickley had preſented 
the ſaid defendant Hicks in his third turn, and traverſed the ſimo- 
niacal agreement. The plaintiff in his replication prayed judg- 
ment againſt the biſhop, and takes iſſue upon the traverſe of 
ſimony, and joins in demurrer with Tho. Bickley the patron; 
and it was objeted ift againſt the declaration, that the fatuts 
againſi ſimony was not recited; ſed non allocatur; yet in the 
F precedents the ſtatute is recited. 2dly, That the agree- 
ment mentioned in the count was not within the ſtatute, fed non 
allocatur; and judgment for the king. 2 Lutw. 1090. Paſch. 3 

Jac. 2. The King v. the Biſhop of Chicheſter, Bickley, & al. 
3-1 W. & M. cap. 16. Enacts, that whereas it has often 
bappened CO fimoniack or ſimoniacally promoted to benefices 
or eccleſiaſtical livings have enjoyed the benefice of ſuch livings many 
| yearsy 
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years, and ſometimes all their life-time, by reafon of the ſecret 
carriage of ſuch fimoniacal dealing; and after the death of ſuch 

moniack parſon, another parſon innocent of ſuch crime, and worthy 
of ſuch preferment, being preſented or promoted by another patron 
innocent a;ſo of that ſimoniacal contract, have been troubled, and re- 
moved upon pretence of lapſe (or otherwiſe) to the prejudice of the 
innocent patron in reverſion, and of his clerk, whereby the guilty go 


' away with profit of his crime, and the innocent ſucceeding patron and 


Bis clerk are puniſhed contrary to all reaſon and good conſcience. 
S. 2. For prevention whereof, be it enacted, that after the. 

death of any perjon ſo ſimoniacally promoted to any benefice or eccle-- 
flaſtical living, the offence or contract of fimony ſhall neither by way . 
of title in pleading, or in evidence to a jury er atherwiſe, hereafter - 
be alleged or pleaded to the prejudice of any patron innocent of . 
fimony, or of his clerk, upon pretence of lapſe to the crown, or other- 
wiſe, unleſs the _ ſemoniacally promoted, or his patron, were 
convicted of ſuch offence at the common law, or in ſome eccleſiaſtical 
cou t in the life-time of the perſon ſimoniack or ſimonically promoted 
or preſented. | 4 4 

4. A. mortgaged the manor and advowſon of M. to B.— Chan. Prec. 
Morigagee had poſſeſſion. The church voids. A. preſents 214. pl. 175. 
C. ſimoniacally.—— C. is refuſed by the biſhop; then A. preſents Ke — 
D. a ſecond preſentee, who was an innocent perſon himſelf; but name of the 
fearing the infection of C.'s preſentation, ſurrendered the church Au. Gen. v. 
to the biſhop, and took a new preſentation from A. and B,—— agent 
H. gets a title from the crown, and brings an information in the $ca,frice 
Attorney General's name to removg the title of B. and decreed decreed ac- 
the biſhop's right of preſenting to 2 ſet aſide, and not given in cordingiy. 
evidence at law; and per Ld. Cowper the mortgagee is but a | 
truſtee for the mortgagor till the equity of redemption is releaſed _ 
or forecloſed. 2 Vern, 549. pl. 1706. Att. Gen. v. — 


Scariſbreck and Sudall. ee 


(1) Aﬀent of the King. 1 4721 


x. FF money be given by the friends of the preſentee, and after 
1 the king has notice of it, and afſents, then it is not puniſh- 

able, but pardonable at the diſcretion of the king. Arg. Lane 73. 

in cafe of Calvert v. Kitchin. EOS Pr | 
2. In caſe of ſimony, though the king ſays, the ſaid incumbent 

Hall fill continue, yet the king ſhall have the next preſentation. 

Per Coke Ch. J. 3 Bulf. 89. Mich. 13 Jac. in caſe of the 

g Ve Zakar. | : | At 


(K) Pardon. 


I. IF the ling pardons the ſimony, yet the church remains ſtill The pardon 
void to this preſentation. Hob. 167. Paſch. 14 Jac. in — o 


the caſe of Winchcomb v. Pulleſton. © church to 
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the ſimoniſt, but makes the offence diſpuniſhable only; but if in ſuch caſe the king preſents, dis 
preſence ſhall have the tithes. Godb. 202. pl. 288. Trin. 10 Jac. C. B. Dr. Hutchinſou's caſe. 
The whole Court reſolved, that though the general pardon diicharged the puniſhment for 
fimony, yet if the parſon comes in by hbmony is examinable by the ordiuary ; 5 he ought to 
rovide that the church be not ſerved with corrupt perſons; and if he finds fimony he may wel! 
we. for that cauſe ; and that made that the church was never full of him, and made tin no 
parſon ab initio, and the pardon does not enable him to retain it. Cro. E. 685, 686. pl. 21. 
Trin. 41 Eliz. C. B. Smith v. Shelbourn. Mo. 916. pl. 1299. S. C. accordingly, but the Re- 
porter ſays, quod guz:e. Ow. 87, 88. S. C. by the name of Eliza Smith's cafe. And 
there Glanvil held, that the church was not void till ſenterte declaratory of the fimouy, and that 
by pardon before the ſentence all is pardoned ; but Walmfiley and Anderiou held that the perdon 
extended only to the puniſhment, ſo ther x: the patron be charged by the ſentence, he may plcad 
the pardon, but ſhall not prevem the declaring the church void. And Walmſley ſaid, it ſhall xc: 


bar a 3d perſon ther briugs a quare impedit, becauſe the title does not belong o him, but the puniſh. 


ment only; aud he douvted whether ihe king can pardon ſimony. And Williams lard, that the 
Civilians ſay that neither the pope nor the king could pardon ſimopy guoad culpam, but only 
quoad pœnam they may. 

The king's preſentee ſhall not be removed, though the ſimony be pardoned by a gg aft of 
indemnity; for it is an imereſt veſted. 2 Mod. 53. The King v. Turvil, —- © 2: e pardon 
had come before the preſentation, the party had been reſtored in ſtatu quo, &c. 2 Mod. 23. The 
King v. Turvil. Freem. Rep. 197. S. C. adjornatur. | 


See-Prero- 2. A general pardon does not pardon fimony. See Sid. 170. 

ganve 5.2) Mich. 15 Car. 2. C. B. Phillips's caſe. 

* 3. It ſeems agreed, that notwithſtanding the king's pardon to a 
ſimoniſt coming into a church contrary to the purport of 31 Eliz. 6. 
or to an officer coming into his office by a corrupt bargain, con- 
trary to the purport of 5 & 6 E. 6. 16. may fave ſuch clerk or 
officer from any criminal proſecution in requeſt of the corrupt 
bargain ; yet thall it net enable the clerk te hold ihe church, nor 
the officer to retain his office, becauſe they are abſolutely diſabled 
by ſtatute. 2 Hawk. Pl. C. 398. cap. 37. S. 36. 


L473.) (D) Diſability. 


2. S. 5. 
S. F. Per 1. IF one be preſented by ſimony, and he who is preſented is 
r | party or privy to the ſimony, he ſhall be deprived and always 


in the caſe diſabled to take any other benefice. But if he be preſented by 
of the King ſimany between two firangers, whereto he is not privy, he is de- 
I Biſhop of privable by reaſou of the corruption, but not diſabled to take any 


Norwich 


awd Saker. Other: per Warburtan J. who ſaid, that this is the rule of the 


r. Per civil law. Cro. E. 789. Mich. 42 & 43 Eliz. C. B. in caſe of 


Doder:d 
neg. Baker v. Rogers. 


456. Mich. 22 Jac. B. R. in the cafe of Wilſon v. Bradſhaw, But ſays, that ſimoniace | 


promotus is not diſabled to take even the * ſame benetice if he comes duly by it again; but if the 
right of the perſon be diſturbed it is otherwiſe, But ſee (G) pl. 2. where it is reſolved pet 
Cur. that imaniace promotus is a perſon diſabled by the expreſs words of the ſtatute ever to ac - 
cept of that benefice again, Cro. J. 323 pl. 11. Paſch. 47 Jac. B. R. Booth v. Potter. 

Sir Simon e, in his Parſon's Counſellor, takes this opinion to be more rational than the 
ether, by reaſon of the penning of the ſtatute; the words of which are, that the perſon ſo eorruptly 
taking, procuring, ſeeking, or accepting, ſhall, &c. from thenceforth be adjudged a diſabled perſon 
in law, to have or enjoy, &c. And though the incumbent in this caſe take and accept the benefico 
upon the corrupt contract, yet as to him it is not corruptly taken, Parſon's Counſellor, 52. but 
quere. Watf. Comp. Inc. $vo, 75. cap. 5. 


* 


2. In a ſuit for tithes in the Eccleſiaſtical Court, or for treble 
damages at the common Law, the pariſhioners may plead — 21 
Pa,, on 
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$arſm ; becauſe of the ſimony. Hob. 168. Paſch. 14 Jac. in 


caſe of Winchcomb v. Pulleſton. 
3. By 1 W. & M. cap. 16. No leaſes really, and bona fide 


5 made by any perſon, ſimoniacally promoted, for good and valuable 


conſideration, t9 any perſon not being privy to, or having notice of 
ſuch fimony, ſhall be impeached or avoided by reaſon thereof. 


(M) Securities given. Ia what Caſes avoided. 


1, FYOND given upon a ſimoniacal agreement fhall not be Noyzg. S. F. 
avoided by pleading ſimony; per Coke Ch. J. who ſays it incaſeof 
was ſo adjudged in C. B. 2 Bulf. 182. Hill, 11 Jac, Sir Winch. 


William Boyer v. the High Commiſſioners. | Puleſton. 
: It has 


been always held, that contracts for ſimony, being againſt law, are void; per Holt Ch. J. 


Carth, 232. Mich. 4 W. & M. B. R. in caſe of Bartlet v. Viner. 
The obligor, in caſe of ſimony, is admitted to aver againſt the condition of a bond, or againſt the 
bond itſelf tor neceſſity's ſake, Carth. got. Paſch. 6 W. & M. in calc of Fodey v. Hains. 


2. If A. is bound to preſent B. and he preſents him by ſimony, Hob. 182. 

yet the bond is forfeited, Noy. 25. Winchcomb v. Pulleſton. Nn 
3. See (A) pl. 8. ToTTERIDGE v. MACKALLY, that a pro- 

miſe of money to procure him to be made rector of a vaid rectory, 

is no good conſideration for an aſſumpſit. 


(N) Pleadings. 


"FS king brought a quare impedit, and declares, that 1474 ] 
Richard White was ſeiſed of the manor, to which the —— is 
advowſon belonged. And that 6 Jac. by indenture, he covenanted = — 1h 
to fland ſeiſed to the uſe of himſelf and his wife for their lives, with very 
and to Fn — of e call Rica and after . 2 reſents one _ _ 
Boynton, and dies, and his wife marries with Sir 7 1 
The 1 June 6 Jac. [Hall] by deed grants proximam advocationem clearly re- 
to two, to this intent, that he might receive of ſuch a parſon, that ported. 

he prejented, all money as ſhould be agreed between grantor and 


grantee ; and that this was done, Boynton lying in extremis. And 


then the 26th Jan. 16 Jac. there was a corrupt agreement between 
Sir John Hall, and one of the grantees, that for 2001. to be paid 
by one Blundell a clerk, the other grantee ſhould preſent him. And 
the iſt of February Blundell pays Sir Richard [ John] the money, 
and the next day he was preſented, inſtituted, and inducted accord- 
ingly, ſſo that it appertained to the king to preſent : the biſhop 
pleads but as ordinary: Sir John Hall makes a title, and traverſes 
the corrupt agreement. The incumbent pleads by proteſtation, 
that there was not any corrupt agreement, as was alleged; but 
anſwers not whether the money was paid or not; but faid, that he 
iS parſon imparſonee of the preſentment of But that 16 
ac. after ſuch an agreement (ſcil,) 17 Feb. he was preſented by 

| the 


S ® 


. 


2 Simony. 


the letters patents of the king to this church, and never anſwers to 


| the fimony. And it was held by the Court to be naught, and only 
pleaded to hinder the execution before the juſtice of aſſiſe, if trial 
went againſt the patron. . Hett. 99. Trin. 4 Car. C. B. The 
King v. Canterbury Biſh 


2. A ſimoniacal con muſt be averred, and ſhewn ſpecially, 


and ſhall not be ſo intended. See (E) pl. 6. Byrt v. Manning. 
3. In caſe of qu" op wy particular ſum is not material. Arg. 2 
Show. 3. Paſch. 30 Car. 2. B. R. in caſe of the King v. Johnſon. 
gLev. 16. 4. Quare impedit by the king, on the ſtatute of 31 Eliz. of 
Tre King ſimonp, againſt L. the incumbent: defendant pleads in abatement, 


A the Arch- 


bilhop of that the very patron is not named; and it was argued, that in all 
York and caſes of a diſturber, the parſon or [and] patron ought to be named, 
3 and cited Hob. 320. 5 H. 7. 35. Smalb. 410. Hob. 316. 
: de 3 H. 4. 2. 22 Edw. 4. 44. 47 Edw. 3. 12. 7 Edw.!4. 44. and 
coraingly, that authorities direct are Hob. 320. 42 Edw. 3. 7. 18 E. 


— ow P3- 3. 20. No patron ought to loſe his right at common law with- 


not be Out being heard; for though another may fay as much, yet it is 
 namedin but reaſonable to hear him; for the incumbent may confeſs the 


— N ſimony, &c. E contra it was faid, all the reaſons given are, that he 
titles not may make his defence, but here he can have none to make; for 


in queſtion, the declaration charges not the patron, but only that the incumbent 


— doe ang 15.2 fimoniack. North Ch. J. faid, he need not be named, and 


- - the king Wyndham of the ſame opinion, where his right is concerned, he 
claims in muſt be named, otherwiſe where it is not: and he cited Hall's 


— title, caſe, 7 Rep. and Palmer's Rep. 207. Charleton J. ſaid, it ſtartled 


ond in his him, for that the patron ayght. to have a regard to his preſentee, 


right, but and defend him when he is in, and his work is not done by mere 
— _— preſentation. But Levinz was of opinion, that the plea is ill, and 


— p+ plaintiff. 2 Show. 167, 168. pl. 160. Mich. 33 Car. 2. B. R. 


— wh e King v. Sowton. 


out of poſſeſſion by recovery in this adion; and the patron has had the fruit of his preſentment, 
but his clerk ſhall be removed for the ſimony, and therefore he need not be party; per North, 


Windham and Levins: but Charlton J. doubted ; and reſpondeas ouſter was awarded. 


7s ] 5. In 2 impedit, the plainti orth the Rlatute 31 Eliz. 
[ 075.1 cap. 6. 8 2 — that Thorndan was 4 
242. Fl. 0. bonefice with cure, and that it being void, a ſimoniacal agreement 
cites the , 3 , 
ſame re- wa made with the mother and guardian of the patron an infant, 
port, viz. and one Crew, that the infant ſhould preſent the ſaid Crew, and 
2 Lutw- that, in conſideration thereof, he ſhould pay her the ſum of 250). 
: Fs Crew was preſented, The defendant pleaded in 
G1n30x, abatement, that he claimed nothing in the benefice, but upon the 
and ſa)%, ppreſentatiom f the infant J. W. who is not named in the writ: 


— upon which there was a demurrer. The caſe was argued once 


the patron tary's books for ſeveral terms, but no mention was made of it after, 


was not to [nor does any opinion of the be Lug v. Ol 2 Lutw. 1086. 
dend 1089. Hill. 2 & 3 Jac. 2. The 


that the patron ought not to be named; and judgment was for the 
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ment, there he need not be named in the writ, now here was no complaint made againſt the 
atron ; it was not he, but the ſimoniſt who was the diſturber, and therefore the patron need not 
be made defendant. w——Sce pl. 4. above. | W 


6. It was urged, that in Wage a man to be a ſimoniſt, it is Carth. 15 
neceſſary to ſhew ſome particular att F fimony, to which Holt Ch. J. 418. 8. F. 
agreed, becauſe the word ſimony is not in the act, and therefore 

it is neceſſary to ſhew, &c. to bring the perſon within the act. 

Comb. 108. Paſch. 1 W. & M. B. R. in caſe of Betts y, 
Lowe. 


(0) What Porwver the Ecclefraſtical Court has in 


Simony. 


I. . a ſuit for tithes in the Spiritual Court, the plaintiff prayed 

a prohibition upon the 31/7 of Elz. cap. 6. ſuppoſing that the 
defendant had committed ſimony in coming to the parſonage, 
and thereby the church was void, and the tithes not appertaining 
to him. But a prohibition was denied; for the ſimony might 
more aptly be tried in the Spiritual Court. Cro. C. 642. pl. 42. 
Mich. 40 & 41 Eliz. C. B. Riſby v. Wentwortn. 

2. Simony e/t /indioſa voluntas emendi vel vendendi ſpirituali vel 
ſpiritualibus annexa, and it 7s either mentualis vel conventualis; 
and the Spiritual Court has a juriſdiction in both cafes to proceed 
to examination on oath, either of the party or witneſſes, but the 
Temporal Courts only have juriſdiction in the conventual ſumony z 
and therefore where ſimony 1s in allegation originally in the 
Eccleſiaſtical Court, the 3 Sa Court cannot prohibit the 
proceedings. Arg. by Doderidge ſolicitor ; but Coke attorney e 
contra, becauſe of the title of the king, which is examinable by 
the Temporal Court; et fic pendet. Mo. 777, 778. pl. 1077. 
Mich. 3 Jac. in the Exchequer. Cloſe's caſe. 

3. Where the Spiritual Court meddles only with ſimony pro 
ſalute anime, it is well; but where they will examine a perſon * 
upon an article which any ways draws the right and title of tage 
benefice into queſtion, a prohibition is to be granted. Per Coke 
Ch. J. 2 Bulf. 182. Hill. 11 Jac. Sir Wm. Boyer v. the 
High Commiſſion Court. 2 7 ef 4 

4. The Spiritual Court, by giving ſentence againſt a ſimoniſt, 
does not ouſt him of his freehold, though it is a conſequence of their - | * 
ſentence; and it being a matter which they have properly conu- 
ſance of, and which is not taken away by the ſtatute 31 Eliz. ' 
cap. 6. which gives the Temporal Courts juriſdiction, the Tem- [ 476 ] | 
poral Court ought not to ravel into the grounds of their ſentences, * 
but to give credit to them, and to take him to be guilty of fimony, * 
who is deprived by the Spiritual Court for that offence. Freem. * 
Rep. 84. pl. 103. Paſch. 1673 Philips v. Crawley. - - 

5. After a man is found no ſimoniſt in B. R. the Ecclefraſtical * * 


A 


— — 


. Siinul cum. 


Court may very well examine the ſame matter. Arg. Comb.7 3 
Hill. 3 & 4 Jac. 2. B. R. in the caſe of Boyle v. Boyle. | 


For. more of Simony in general, ſee Conditions, Preſentatſon, 
Prohibition, and other proper Titles. | 


(A) Simul cum. 


Le. a1. pl. 1. i fo treſpaſs, the plaintiff declared that the defendant ſimul cum 
33. Mich. Fa and another clayſum ſuum fregit ; exception was taken, 

1 becauſe it appears by the plaintiff's own ſhewing, that the treſpaſs 
ebequer. Was done by the defendant, and another, and therefore the writ 
A writ of brought againſt one only was not good. But if it had been ſimul 
brought, cum aliis ignatis perſonis, it had been good enough; whereas here 
dad the the plaintiff has confeſſed another perſon treſpaſſor with the de- 


fame was fendant; and cited 2 H. 7. 15. 8 H. 5. 5. 14 H. 7. 22. But 


ahuncd for after wards it was adjudged for the plaintif. 3 Le. 77. pl. 116. 


error, and i : 

cited the Mich. 21 Eliz. Henry v. Brode. 

cafe of 2 FE 

H. 7. 16, 17. wbere a difference is taken, where the plaintiff declares, that the defendant with ane 

. did the ireſpaſs, naming him in certain, and where the declaration is, that the defendant cum 
i/buſdam aliis ignatis, &c. and cites alſo 8 H. 5. 5. and all the juſtices of C. B. and barons of the 

38 were clear of opinion, that by the common law the declaration was not good, for the 

reaſon, and upon the difference aforeſaid ; but if in treſpaſs againſt one, who pleads that the treſpaſs 

was done by himſelf and one B. to whom the plaintiff has releaſed, and the plaintiff traverſes the 

releaſe; in that caſe, for as much as the matter does not appear upon the plainiff 's own ſhewing, 

but comes in on the part of the deſendant, aud not denied by him, the declaration is good enough. 

And it was further agreed by them all, that now this defect after verdict is helped by the Ratute 

of 18 Eliz. for it does not concern ſubſtance, but only form, And afterwards the firſt judgment 


4＋ | 
2. Thoſe in the ſimul cum in battery may be charged with the 


damages which are given againſt the chief defendant, Clayt. 37. 
PL 477 ] Creſwick's caſe. | 
A* 


ation of 1 | 
againſt J. S. 
ix M. guilty, 20 a verdict is given againſt him for the plaintiff, It 
ö 11 ow ede 8 2 —— 5 2 3 was ; oy 
cy g it res againit J. 8. by name lolely, and 1 
2 —_ | ht to have been jointly againſt him with the others, naming 
ogainſt him. Oug J ag ” 
. K 
alone. e e e declaration ® was good; be- 
. cauſe it was with a ſimul cum, although the perſons were not 
that the 4. named; 


ing aa 3. One T. brings an action of treſpaſs and falſe impriſonment 
2 aliis, &c. Ra defendant pleads, not 


Vo 


Simul cum. 477 
named; and ſaid, that this was the conſtant courſe of C. B. yet 7 os." 
7 DAVE OCR 


he e judgment was ftaved till the other ſhould move. Sty. 15. ,b 
Paſch. 27 Car. I Ty caſe. particularly 
| againf} the 
o her treſpafſors together 0e the defer , end not againſt the defendant in particular, with a 
taint the 140 k. which 1s uncertain, and l1gnhe s nothing againſt the reſt, and the 


zentral mul cus, 

„ becauſe the aden, is commenced by bill, and not by original; although it could not be good, 
though it were by higinal. But it was ſaid by Roll. J. that it may be the plaintiff could not arreſt 
the other tretpaſſors, od that he will do it when he can, and that he may well proceed againſt 
them at divers times 25 he can wife them; but that whenſoever he ſhall have had ſatisſaction for 


the trefipatls done him from anv one of them, he cannot proceed againſt any of the reſt. And it 
was ruled, that yet ment 1 ould be entered. Sty. 20. Paſch. 23 Car. Barker v. Martin. 
\Where 2 Joint aftion of rreſpaſe oth lie againit divers prrfons, of whom ſome can be arrefted and 
dere the action may be brough t againſt them that are arreſted and do appear by their 
r.1n{t them that are not arreſted with a ſimul cum A, B. C. D. &c. viz. To 


particular names, and ag 
charge them that are arrcited. bi note the parties 18 a ſimul cum, any farther than only ts take off 


Deir erriderce at the trial. L. P. R. tit. Actions. 


3 71 * * * 
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4. Ejecliane py n one ſimul cum has been ruled good, 
Ne fo uſed in C. B. houzh heretofore it has been adjudged con- 
trary ; per. Cur. Sey. 15. Paſch. 23 Car. B. R in Tory's caſe. 
3. Note, the parties in the ſimul cum muft be all of them named 
in the writ and proved to be t. eſpaſfor s, otherwiſe their evidence 
will not be taken off, EC. but they may be ſworn to give evi- 
dence for the defndznt. i. P. R. tit. Actions. 
6. A perſon named in the ſimul cum, being a material witneſs, 6 Mod 6g. 
was allowed to be fruch out : and Keeling Ch. J. ſaid, that if Mich. 
nothing was proved againſt him he might be a witneſs for the de- An, B js 


fendant. Mod. 11. pl. 33. Mich. 21 Car. 2. B. R. Anon. Stacy, S. F. 
And per 


Holt Ch, J. endeavours ai muſt be uſed to take them, as proceſs muſt be taken out againſt 


them. 


7. If a man brings an original in treſpaſs, and declares againſt 


va with a ſimul cum, he abates his own writ; but the defendant 
cannot take advantaze of it without demanding oyer. If the 
writ be againft two, the plaintiff may declare zoankt one of them 


with 2 111 mul cum; PC er Holt. Comb. 250. | Paſch. 6 W. & M. 
B. R. Billing v. Crofly. | 


For more of Simul cum in general, ſee Treſpaſs, and other 
proper Titles. N 


- 


Voz. XIX. e Soll. 


( 1477 * 


Soil. 


(A) bo may meddle with the Soil, or 10 whom i 


belongs. 


I. I one man has the land, and may piough and ſow it, and cut 
and carry away the corn, and after when the corn is cut ard 

[ 478 ] carried away, another has it as his ſevera!, the other cannot meddle 
in the land but to plough it and ſow it and to take the corn; and 
his beaſts cannot feed in the land when he comes to fow it or 
to plough it or to carry away, but ſhall have no other profit but 
the corn only; and yet the franktenement was in him. Fitzh, 
Preſcription, pl. 55. cites Temps, E. 1. 

S. P. Br. 2. If water runs between two ſeigniories, of which the water and 

ee the entire ſpring belongs to the one lord, if this water by li:tle and 

P. 22. cues „. . 7 . . : 

22 E. 3. 59. little carries away : ſoil of the ſergniory to whom the water dies 
not belong, ard increaſes the ſcil of the other, ſo that the channel is 
removed out of its conrſe upon the foil of the other ſcigniory in part or 
in all, yet the water and fountain belongs to the other ſeigniory 
which firſt had it, if the increaſe was / flow that a man cud ni 
perceive it, and which is by proceſs of time in ſeveral years, uniels 
certain bounds are put, by which a man may kiow it, Br. En- 
croachment, pl. 3. cites 22 AT, 93. 

S.P. Br. 3. But of a haſly fled which does ſa, no man ſhall laſe his fat, 

1 unleſs the river be an arm of the ſea. Br. Encruachment, pl. 3. 

33 39. cites 22 Aſſ. 9 3. | 

8. P. Br. 4. Quære it the foi! be increaſed by an arm of the ſea, if he 

Nuiſance, ſhall loſe his ſoil? It is faid there by the Reporter, that he fha!! 

E. c, not. And every water that ebbs and flows is an arm of the ſea ic 

29“ far as it flows. Br. Encroachment, pl. 3. cites 22 Afl. 93. 

5. And Thorp faid, that if a river be a high 8 and paſſage, 
which encroaches u land of another, ſo that it changes is 
courſe, yet it is nat in the power of the lerd of the ſoil to ſtop it, ot 
diſturb men of the courſe and paſſage: quod adjudicatur in the 
Eyre of Nott.“ Br. Encroachment, pl. 3. cites 22 Aff. 93. 

6. Commoner may not meddle with the foil. Arg. Godb. 52. 
cites 15 H. 7. and 12 & 13 H. 8. 

7. He that has warren in the land a ansther cannot meddle wit! 
the ſoil. Arg. Godb. 52. in the caſe of Dike v. Dunſtan. 

P:onerly, 8. If one has the ſummer feeding of paſture, or the firſt tonſurs 

nnle's other of meadow, or the jouing and reaping of corn upon arable, a 

mater *© another has the fecding i' parately at other times of the year, = 

9c tr | a 


Soll. 


law faith, that the ſoil is in him that hath the ſummer profits and 
corn; becauſe it is the greater profits, and the other has but a 
profit apprender. Arg. Vent. 394. in the caſe of Potter v. 
North. | 


47s 


contrary, 
the frechold 
is in him 
that has the 


* firſt ton- 
ſure; for 


that is the moſt beneficial part of the year. Cro. C. 362. Ward v. Pettifer. 
S. P. Hutt. 45. Mich. 18 Jac. Pit v. Chick, cites 25 E. 2. Fitzh. Preſcription 31. and 


time of E. 1, Fitzh. Preſciiption 55. 


9. But if two have interchangeally the fole feeding of paſture at 
ſuch times that the zntere/t of one is in all reſpects equal to that 
of the other, nothing can determine the foil to be in one more 
than the other; and therefore ſhall be in one for his time, and 
in the other for his time. Arg. Vent, 394. in the caſe of Potter 
v. North, . 

10. Indictment was for a riot, but the cauſe of the riot being 
the right of a private river, Holt Ch. J. ſaid, if a river runs con- 
tiguouſly between the land of two perſons, each of them is owner 
of that part of the river which is next his land of common right, 
and may let it to the other, or to a ſtranger. 12 Mod. 510. 
Paſch. 13 W. 3. B. R. The King v. Wharton & al.“ 


(B) bat 1s incident to the Soil. 


* is a maxim in law, that quicquid plantatur ſolo, cedit 
al. | 

4, 2 the Biſbop of Wincheſter grants to the mayor and com- 
monalty of the ſame city, that they might edify in the vacant places 
of the ſame city, and inhabit there; and that grant was confirmed 
by the dean and chapter : and the opinion of Hutton was, that 
notwithſtanding that grant the ſoil is to the biſbop, and by con- 


ſequence the houſes, and that grant does not enure but as a cove- 


nant or /icence, and not otherwiſe. Het. 57. Mich, 3 Car. 
C. B. Wincheſter Mayor and Commonalty's caſe. 


[ 479] 


3. So if a man be hung in chains upon my land, after the body 2 Salk. 649. 
is conſumed I ſhall have the gibbet and chain. Said, upon a pl. 18. S. O. 


motion for a new trial. Per Holt Ch. J. Ld. Raym. Rep. 738. 
Mich. 10 W. 3. Spark v. Spicer. | 


For more of Soil in general, ſee Chimin, Grant (S. 2), and 
other proper Titles, | 


1 Soldier. 


but not S. P. 
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accord - 


ingly, - Ld. Raym. Rep. 479. Trin. 2: W. 3. S. C. accordingly. 


ſervice, he may give him leave to be abſent for ſome reaſonable 


( 479 ) 


(A) Soldier. 


1. DER Holt Ch. J. an agent of @ regiment is but a ſervant of 
the colonel, and the receipt of the agent charges the 
colonel, There is no privity between the king, or the ſoldier, 
and the agent. Ld. Raym. Rep. 101. Mich. 8 W. 3. 
Beaumont v. Pine. | 175 
2. In affumpſit the plaintiff declared, that he was captain of a 
company of foot ſoldiers, and that J. S. in conſideration the 
plaintiff would permit T. S. a ſoldier in his company, to be 
abſent 10 days; J. S. aſſumed to the plaintiff to bring back the 
ſaid T. S. or to pay the plaintiff 20l. The ſaid T. S. did not 
return within the 10 days. It was objected that here was no 
conſideration to maintain this action; or that the captain of a 
company has not any property in a ſoldier to give him leave 
abſent himſelf from the king's ſervice. But per Cur. when the 
captain fees he has no occation to uſe the ſoldier in the king's 


time, and ſuch leave is a benefit to the ſoldier: and judgment 
was given for the plaintiff. Ld. Raym. Rep. 312. Hill. 9 
W. 3. Taylor v. Jones. . 

3. A houſekeeper at Epſom, who let ladgings to perſons coming 
thither, =, dreſſed meat far ſuch lodgers at ſo much per joint, and 
ſold them ſmall beer at 2d. per mug, and alfo found thern ſttable- 
room, hay, &c. for horſes, at certain rates, is not an inn-keeyer 
within the * ſtatute 4 K 5 W. & M. cap. 13. for the quarteriny 
of ſoldiers. 1 Salk. 387, pl. 1. Trin. 11 W. 3. B. R. Park- 
hurſt v. Foſter. | 


4. It was moved to have one diſcharged upon the late act df 
parliament for diſbanding the army, whereby ſoldiers are . 
empted from ſuit for 3 years upon affidavits. Per Holt, all we can 
do is to order common bail, but he muſt diſcharge himſelf of the 


action by pleading the act, Sc. and plaintiff may traverſe his all- 


gations; and ſo was the rule. 12 Mod. 336. Mich. 11 W. 3. 
„ - . ad Crouch. | | 

5. A latitat iſſued out of B. R. to the ſheriff to arreſt a ma", 
and the ſheriff returned that the man was liſted according to the 
act of 4 & 5 Ann. cap. 10. Et ea occaſione capere non poſſum. 
It was moved againſt the ſheriff, that he ought to have arreſted 
the man, becauſe by the act the plaintiff had liberty to go on t 

| | | judgment 
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Soldter, 


judgment and execution againſt any thing but the defendant's 
body, and then the Court ſhould diſcharge him on common bail, 
if he appeared to them to be liſted regularly, but that the ſheriff 
ſhould not take upon him to determine whether he was regularly 
lifted. But the Court upon conſideration held it to be a good 
return, and that this ai? worked by way of a ſuperſedeas to any 
proceſs to be iflued againſt perſons liſted, and that if the Heri 
ſhould arreſt ſuch a perſon, he world be liable to an ation of falle 
impr:i/71ment. And they ſaid it appeared, that the act did not 
intend that the man ſhould be arreited, and then diſcharged on 
common bail, by the proviſo that the plaintiff, upon leaving notice 
in writing at the defendant's last place of abode, or giving to the 
defendant ſuch notice in writing of the plaintiit's cauſe of action, 
might file common bail for the defendant, and proceed to juds- 
ment, &c. That in caſe the man was not regularly and fairly 
liſted, this was a falſe return, and the plaintiff had his remedy 
againſt the ſheriff by action for the falſe return. 2 Ld. Raym. 
Rep. 1246. Eaſter 5 Ann. Sheriff of Middlefex's caſe. 

6. A man being excommunicated for non-payment of coſts in a But where 
ſfut for tithes in Court Chriſtian, it was moved to dicharge him, ? Une e hg 
he being in cu/tody upon an exco'n. caplendo, becauſe he was lifted inst a 
a ſoldier according to the act of parliament, which ſays, F any defendant, 
perſon being in cuſtody upon any proceſs, Sc. The Court did not _ of - 
diſcharge him upon this motion; but after it being moved again, „ 
Holt Ch. J. ſaid, ſince the judges of C. B. are of opinion, that a voluntarily 


man in execution ſhall be diſcharged, being liſted as a ſoldier, that re 3 | ql 
a man in execution on an excom. Capiendo, is within the ſame dier, and 1 
reaſon; and therefore by the Court he was diſcharged. 11 Mod, after the 174 
191. Mich. 7 Ann. B. R. Anon. 2 9 


taken in execution by virtue of a capias ad ſatisfaciendum upon that judgment; and a motion was, 
that he might be diſcharged according to the late act of parliament, which ſays, at any perſon 
that voluntarily lifts himſelf a ſoldier, Mall not be taken out of her majefty's ſervice 6y any proceſs 
whatſoever, But per Cur. the motion was demiel; for the words any proceſs, mult be intended 


ble only of a neſne proceſs, and not be extended to execution; tor that would be hard upon creditors, 30 
able : 1 C. ; ; 18 
and put them fans remedy; Wheretote the deicndant was not diſcharged. 11 Mod. 252. Mich. „ 
Epc 8 Ann. B. R. Maſon v. Vowlon. | | ig 
erm | 02-2 
Parke „ | Wh a 
7. A motion was made to diſcharge one, who was a priſoner, 


7 . . 4 - 5 * 1 2 & 4 , Hoit Ch. . 
upon the act of parliament for liſting. The caſe was, there was , Nied. J 


a trial, and after verdi! for the plaintiff the defendant lifted him- igt. Anon, 
feif; and Hucx's caſe was cited, where one was diſcharged upon -Þf 
act of an excom. capiendo, he being ſo inliſted. * Holt Ch. J. ſaid, he 4 


* 8. P. Per 


> (xe as never of opinion that executions were within the act, though 1 
e Can the judges of C. B. were of that opinion; but there appearing to 
f the be fraud in this caſe, the defendant could not be diſcharged, 
all. though it had been upon a meſne proceſs, much leſs on an exe- 


V. 3. cution. 11 Mod. 234. Trin. 8 Ann. B. K. Maſcal v. Davys. 
| 8. It was moved to diſcharge one upon common bail upon the 
man liſting act. The caſe was, one was lifted into the queen's ſervice, 
to the ſerved ſome time, and afterwards was diſcharged upon his finding 1 481 1 1 
ſum I another able-bodied man, who is now in the army. The queſtion 4 


reſtel s was, whether the clauſe in the act, or finding another able-bodied 
| Nn 3 man, 


rb wit; = 47 Go - "RELA 
: * PR SEL = 
9 wr 


> Doldier. 


man, ſhall refer to the time of his liſting before a juſtice of the 
peace ? or whether any time afterwards will do, provided the man, 
whom he finds, continues in the ſervice. Ihe Court were of 
opinion that the latter was ſufficient, and thereupon the man was 
diſcharged. 11 Mod. 235. Trin. 8 Ann. B. R. Anon, 
9. A man puts in /p-c:al bail to an action, and the plaintiff had 
judgment againſt the defendant by default ; the bail ſurrendered the 
defendant ; it was moved to diſcharge the defendant, becauſe he 
had /zfted himſelf a ſoldier after the bail put in, and before the judg- 
ment; but refuſed per Cur. 2 Vern. 697. Trin. 1715. cites it 
as the caſe of Grumby v. Smith. | 
10. A gunnerwas ſuch a foldier as was privileged from arreſts 
for Debt. 10 Mod. 346. Mich. 3 Geo. B. R. Johnſon 
v. Louth. | 
II. So a trooper was, Per Cur. 10 Mod. 347. in caſe of 
Johnſon v. Louth. | 
12. Upon affidavit, that the defendint in ejeAment was a 
ſoldier, and conſequently a privileged perſon, he was ordered 15 
give ſecurity for the future payment of his rent. 10 Mod. 383. 
Hill. 3 Geo. 1. Smith v. Parks. 
Rep. of 13. The defendant was an out-penſroner of Che/ſea Coll ge; and 
N 8. the queſtion was, whether or no he was intitled to the benefit of 
S C. the act of parliament as a ſoldier in his majeſty's ſervice? The 
cordingly. Court held, that he was not; being under no military diſcipline, 
and ſubject only to the control of the commiſſioners. Barnes's 
Notes in C. B. 307. Mich, 6 Geo. 2. Bowler v. Owens. 
Rep. of 14. The plaintiff brought an a&i9 againſt the defendant, ho 
ny 2. was a ſoldier, for a debt under 101. and recovered judgment for 
; 9. . 
S. C. ac. 14 10s. damages and coſis, and afterwards brought an action of 
cordingly; debt upon the judgment, and held the defendant to bail; who moved 
Es to be diſcharged upon a common appearance, being a ſoldier, an 
end of the the debt for which he was originally ſued being under x01. The 
caſe is cited Court were of opinion, that the debt which they were to conſider 
1 was the ſum recovered by the judgment, and that the defendant 
Smith. muſt be held to bail. The fame point was determined upon con- 
And Ibid. ſideration, and looking into the Soldiers“ Act, in Hill. 5 Geo. 2. 


— — between Bilson and SMITH. Barnes's Notes in C. B. 307, 
the ſtatute 308. Eaſter, 6 Geo. 2. Nichols and others v. Wilder. 

of 13Gco. 2. | 

for preventing mutiny and deſertion, the original debt muſt be 191, So where the de- 


fendant, a ſoldier in the king's ſervice, was arte ſted and held to bai in au action of debt upon s 
jud ment, and moved to ſet aſide the bail- bond, the original debt being only gl. gt. though the 
damages and coftt recovered did amount ts more than 101. the Court cane d the words of the 
claule in favour of ſoldiers in the laſt and other acts tor puniſhing m , aud were of opt- 
nion, that the original ſum due in this action is the ſum recovered by the judgment. A debt on 
judgment cannot be conſidered as a debt of a ics nature than a fmple contract; and the rule ts 
ſhew cauſe why the bail-bond ſnould not be fet alide, was diſcharged. Barnes's Notes in C. B. 
308. Irin, 1+ & 12 Gco, 2. Savage v. Monk. | 


For more of Soldiers in general, ſce the ſeveral Acts of Parlit- 
ment made relating to them, which would be too prolix 


to inſert here; and ſee the ſeveral proper 
Titles in this Work, 


Solicitor, 


dor, 
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Solicitor. 


(A) Mas Act of his ſpall bind the Client. 
I, Tian, a ſolicitor's aſſent to interlocutory orders is Chan. Rep. 


binding, yet it cannot bind to a reference finally to de- 85, C. 
termine; and therefore a decree founded upon ſuch aſſent, and ingly. 
the fame appearing upon the decree, was reverſed, Chan, 
Caſes 86. Paſch. 19 Car. 2. Colwel v. Child. 

2. The plaintiff having a decree for money, the plaintiff's ſoli- 
citor, without any order from the plaintiff, recezves the money. 
The plaintiF knowing nothing of it, proſecuted again. On com- 
plaint the ſolicitor was ordered to pay back the money, with in- 
tereſt, coſts, and charges. But as to the plaintiff, the Lord 
Chancellor allowed the payment good; and bid the plaintiff, if 
he would, take his remedy againſt this ſolicitor, 2 Chan. Caſes 


38. Trin. 32 Car. 2. Anon. 


(B) Examined againſt his Client. In what Caſes. 


I. HOMAS HAWTRY, gent. was ſerved with a ſubpana _ Cary's 
to teflify his knowledge touching the 2 in variance; and da; — * 

made oath, that he has been, and yet is a ſolicitor in this ſuit, Eliz,Anſten 

and has received ſeveral fees of the defendant; which being in- 8. 3 

formed to the Maſter of the Rolls, it was ordered, that the ſaid Hartford v. 

Thomas Hawtry ſhall not be compelled to be depoſed touching Lee & Alice. 

the ſame, and that he thall be in no danger of any contempt 

touching the not executing of the {aid procels. Cary's Rep. 88. 

cites 19 Eliz. Bird v. Lovelace. 

2. The ſolicitor. of the plaintiff was ordered to be examined 
upon any interrogatory which ſhould ut be t5uching the ſecrecy 
of the title, or of any other matter which he knew as ſolicitor only, 

Cary's Rep. 126, 127. cites 27 Eliz. Kelway v. Kelway. 

3. Upon a trial at bar, one who had been ſolicitor for the now 3 Chan, 
defendant, was produced as a witneſs concerning the razure of 5 
clauſe in a will, ſuppoſed to be done by the defendant. The it ds a de- 
Court were moved, whether he could be examined touching this, viſe of an 
becauſe having been retained his ſolicitor, he thould by reaſon of 3 
that be obliged to keep his ſecrets; but it appearing, that B. had — got: 
made this diſcovery to him (of which he was now about to give the word 


evidence) before ſuch time as he had reta.ned him, the Court _ — 


Nn 4 


So fn nat 
* r ee 
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where was 
thought to 
have been 
written (if 
he ſo loug 


live); and 


Solicitor. 


of opinion, that he might be * (worn. Otherwiſe, if he had been 
retained his ſolicitor before. The fame law of an attorney or 
— Vent. 197. 24 Car. 2. B. R. Cuts v. 
Pickering. | 


that the ſolicitor demurred, for that he knew nothing but as folicitor for the defendant, and zy 
entruſted by him. But the Court over-rulcd the demurrer. and alierwards upon appeal to the 


Lord Keeper, the order was confirmed, 
ot the former, | 


Neif. Chan. Rep. 181. S. C. and ſcems a tiank::pt 


4. It is againſt the duty of a counſcilor or ſolicitor, &c. to 
diſcover the evidence which he who retains him acquaints him 
with; per Hale. Vent. 197. obiter, in the caſe of Jones v. the 
Counteſs of Mancheſter, 


(C) hai ſhall be ſaid Maintenance in him. 


45 SOLICITOR of an iu ior rank, that ſolicits cauſes for 
his clients may take recompence, and take a promiſe to 
pay what ſums he ſhall lay out; but if a perſon of a ſuperior ran! 


ſhould do it, it were maintenance. Cro. C. 160. in the cafe of 


Thurſby v. Warren, and cited 39 Eliz. 
2. A ſolicitor may not lay out money for his client. Wich. 
53. in the caſe of Gage v. Johnſon, cites the cafe of Samuc! 


Leech. 


charged them in a proper manner, but the prayer of proceſs 1045 


3. Relief was prayed againſt a 4914 entered into to a folicitor 


to pay 100l, when a verdift ſhould be recovered by him on the 


behalf of J. S. But the Maſter of the Rolls ſaid, he ſ:w no cauſe 
in equity to relieve againſt the penalty and intereſt of the 1aid 
bond. And the cauſe coming afterwards to a rehearing before 
the Lord Chancellor, aſſiſted by Ld. Ch. J. Bale, they were «f 
the ſame opinion, and confirmed the decree, 2 Chan. Rep. 23. 
20 Car. 2, Dixon v. Read. 


(D) Charged in Default of the Plaintiff his Client. 


1. A WAS bail fir J. S. in an action at law, and then filed 2 
| e bill in Chancery tn the name of F. S. and preſecut. d it, 
J. S. being atſent, and not to be fund. "Throughout the whole 
proceedings in Chancery A. a#ed as ſolicitor. It was ordered by 
the Lord Chancellor, upon a motion, that A. the ſolicitor ſhould 
pay the cofts of the defendant here (the plaintiff at law). Upon 
this matter having been formerly moved before the Maſter of the 
Rolls, as to the ſolicitor's paying coſts, he deſired to ſee pre- 
cedents before he made any order; but declared, that if there 
were any one precedent he would make a ſecond. Chan. Caſcs 
71. Hill. 17 & 18 Car. 2. Digardine v. Swift. 

2. A ſolicitor filed a bill, omitting material parties, and after, 
by order of Court, amended the bill and inſerted the others, and 


only 


— 


S. e -» 
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© 


— ww rt ew. 


on ſuch taxation, In this order there was the uſual clauſe, that 


Solicitor. 


oy ggainſt the firſt defenlant ; upon which the defendant put in 


the lame plea to the amended bill- as he had before done to the 
original bill, viz. that the others ouzht to he made parties. And 
the Lord Chancellor held the plea gol; for that without praying 
proceſs againſt them they are ſtill not defendants. But the ſoli- 
citor being in Court. pretended that the record was right, which 
appeared after not to be ſo; and the plaintiff being a poor man 
and in priſon, and this ſeeming to be the groſs neglect of the ſoli- 
citor, the plea was allowed, and tne bill thnercupon amended ; but 
the cls were ordered to be paid by the falicitor. Wms. 's Rep. 
593. Mich, 1719. Fawkes v. Pratt. 


(E) Drſputes between Client, &c. and Solicitor. 


25 lies not for money for ſoliciting, it not being a 
certain duty, but is to be recovered by actien on the caſe, 
Vaugh. 99. in the caſe of Edgcomb v. Dee, cites it as the caſe 
of Germain v. Rolls, in Cro. E. 459. pl. 4. 

2. A ſolicitor brought a bil] in Chancery for his ſees, defendant 
pleaded 3 Fac. cap. 6. [7] that the plaintiff had not figned his 
bill, and the plea was allowed. Vern. R. 312. pl. 309. Hill. 
1684. Norris v. Bacon. 

3. The defendant in this caſe being adviſed he had paid one 
Nailor, who was his ſolicitor in this cauſe, more money than could 
be due to him, obtained an order to have his bills referred and 
taxed, which was done; and upon the taxation he was reported 
to be over-parid Cl. Thereupon he moved the Court for a ne 
exeas regnum againſt Nailor, on affrdauit that he was going beyond 
ſea with my Lord Cornbury, the Governor of Jamaica ; and the 
writ was granted by the Maſter of the Rolls in the abſence of 
my Lord Keeper, though there was no bil in Court whereon to 
ground this writ. Chan. Prec. 171. Mich. 1701. Loyd 
v. Cardy. | | 

4. A. a client in the country, employed a country ſolicitor in a 
Chancery cauſe, and the ſolicitor employed E. as clerk in Court, A. 
paid his ſolicitor a very large ſum of money, but E's bill was 
unpaid, Lord C. King held, that the credit given by the 
clerk in Court was to the ſolicitor only; ſo that the client by 
paying his ſolicitor is diſcharged, and would not decree A. to 
pay the fame debt twice; and that all he could do for E. was to 
take no papers out of his hands till paid, and it any thing remained 
due from A. he would ſtop it, and it ſhould be paid to E. And 


there being ſome proof of A.'s retaining E. to take care of his 


cauſe, it was directed to be tried in an action at law to be brought 
W E. againſt A. the client. 2 Wms.'s Rep. 460. Paſch. 1728. 
a 


rewell v. Coker. 
4. Morgan was concerned as ſolicitor for Wilſon. An order 


was obtained, that his bill of co/ts ſhould be taxed, and that Wilſon 
ſhould pay him the money that ſhould be found to be due to him 


he 


* 
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En cu a 1 aa 


he ſbould be examined on witerrogaior ies, After this order was 
made MH. was under proſecution for jr gry, ond 4bjconded on that 
account; but he aſſigned the benefit of hi; Vid of ces to H. for a 
valuable conſideration. A petition was now pretet:- to tie Court 
by H. praying, that he might be aller to ſtand i th. place of MM. 
and that the money due in this bil! of coſts mig e be paid him. 
Lord Chancellor was of opinion tnat he ought to be allowed to 
ſtand in the place of Morgan, bt inclined to think that he could 
have no order for the payment of any part of this bill of coſts till he 
could get MH. to be examined on interrogatories. Barnard. Chan. 

Rep. 263, 264. 1740. Wilſon v. Williams. 
6. A. a plaintiff employed HB. a ſolicitor, who rmbloyed F. a 
- elerk in Curt; S. obtained an order for taxing the bil! of c/t5 due 
to him from B. On ſuch taxation a very {mall ſum was tagen of 
| his bill; thereupon S. obtained another order for payment of the c:/ts 
1 435 ] incurred by ſuch taxation, and proſecuted B. to a commitlion of re- 
bellion, in order to get the money due from him; but being not 
likely to recover any thing from him, he preferred g petition to the 
Court, praying, among other things, that he might detain A.'s 
Papers, which he had in his hands, not only till the coſts were 
paid him which were reported to be due by the firſt order, but 
til] thoſe coſts were paid likewiſe which were incurred by the 
former t2xation. Lord Chancellor was of opinion, that 5. was 
intitled to detain the papers of A. till thoſe coſts were paid him 
which were reported to be due to him by the firit order, but not 
till the remaining part of the coſts were paid him which were 
incurred by the taxation. Barnard. Chan. Rep. 264, 265. Mich, 

19409. Cockerely...... 

7. Where the bill of ceſis of a ſolicitor ſhall not be ordered to be 
re-taxed, by reaſon that nobody will undertake to pay the coſts which 
ſhall appear to be due on ſuch re-taxation. See Barnard, Chan. 
172 266. Mich. 1740. Murfy v. Balderſton. 

Put he muſt When a ſolicitor's þ:1] of coſts is taxed, he may take out an 
ferve his attachment for them without firſt of all taking out a /ubpezna tor 
_ his coſts. See Barnard. Chan. Rep. 266. Mich. 1740. Murfy 


taxing V. Balderſton. 
his bill of 
cofts, and with the maſter's report, whereby ſuch coſts are aſcertained before he can take out any 
attachment for them. Barnard. Chan. Rep. 266. Mich. 2740. Murfy v. Balderſton. 


For more of Solititor in general, ſee Attorney, Maintenante, 
and other proper Titles, 
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South Sea. 


(A) South Sea DireQors. 


1. 7 Geo. 1. PRC the then South Sea Directors, 
cap. 27. enacted, that every director, Sc. ſhould have out 


of their ſeveral particular eſtates ſuch allowance for ſubſiſtence of him 
and his family, as in a ſchedule annexed, upon certain conditions 
therem ſpecified. 


One of the 
{aid direc. 
tors, to 
whom a 
certain al- 
lowance 
was made. 


was afterwards ſued at law for monies received by him for the plaintiff's uſe, it being received to 
be applied to a particular purpoſe, which it was not. The plaintiff recovered at law, whereupon 
the defendant brought his bill, and moved for an injunction, urging that the late act having veſted 
all his eſtate in truſtees of the South Sea Company, and made a proviſion for payment of his debts 
our of his eſtate, the plaintiff at law onght to repair to the truſtees. But Lord C. Parker denied 


an injunction. Wms .'s Rep. 693. Patch. 1721. Holditch v. Miſt, 


2. Judgment was obtained againſt a South Sea Director for 
1000l. and by the ſtatute 7 Geo. 1. cap. 5. it is enacted, that 
every director, Ic. ſhall deliver en oath before one of the barons 0 
the Exchequer, before 25 March 1/21, two inventories of all the 
real and perſonal eſtate of which he was poſſeſſed or intitled unto in 
his wn right, or of any other perſon in truft for him, &c. which 
ſhall diſcharge him from the demands of all other perſons ; all 
which eſtates ſhall be forfeited and recovered by virtue of that 
act, and ſhall be paid into the Exchequer, and applied for the 
benefit of the South Sea Company. It wasj moved, for the 
opinion of the Court, whether the defendant could avoid this 
judgment, upon his own affidavit that he gave in a true inven- 
tory purſuant to the act. Per Curiam, all that is required in this 
caſe by the ſtatute, is to give an exact and true inventory, and he 
ſwears that he gave an inventory purſuant to the att, ſo need not 

name all the particulars; and it is abſolutely neceſſary that his 
evidence ſhould be taken, becauſe he beſt knows whether the in- 
ventory was true or not; ſo the judgment againſt him was 


vacated, 8 Mod, 291. Trin. 10 Geo. 1725. Saladine v. vir 
Jacob Jacobſon, | | 


(B) South Sea Subſcriptions. Caſes relating 
ny” thereto. 


1. 9 huſband before marriage afſigned to the intended wite's 


truſtees 2001. Exchequer aznuities for her jointure, and 


covenanted for himſelf and his heirs to make good. theſe — ts 
er; 
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South Sea. 


her ; he died, and his executors ſubſcribed them into the South Sea, 
without the privity of the wife, who was then in the country, but 
upon notice thereof, when the company was in proſperity, :n/;/ted 
on a proportion of the benefit of that ſubſcription. Lord C. Mac- 
clesficld held the wife to be bound by the ſubſcription, it being 
done by the executors who had the legal eftate, and the afign- 
ment was not regiſtered in the Exchequer, and conſequently void ; 
and fo this ſubſcription by the executors was to be conſidered of 
equal force as one made by guardians, which would bind an 
infant; but then it being without the widow's conſent, it ſhould 
be made good out of the teſtator's perſonal eftate, and if that 
proved deficient out of his real eſtate, by reaſon of the covenant ; 
and as to her having inſiſted on a proportion of the benefit, his 
lordſhip faid that looxed like looſe diſcourſe, and thought it not 
ſufficient reaſon to deprive her of what was ſtipulated for on her 
marriage. His lordſhip admitted that there was a clauſe in the * 
act of parliament for making good all ſubſcriptions made by 
truſtees, executors, or guardians ; but he ſaid that this was for 
the benefit, quiet, and ſecurity of the South Sea Company, which 
this decree would not break into. And he faid that the widow 
did not ſeem to have had any means of compelling the executors 
to let her into the benefit of the ſubſcription of theſe annuities, if 
any had been. And ordered the widow to have her coſts out of 
the huſband's affets. 2 Wms.'s Rep. 82. 85. Mich. 1722. 
Powell v. Hankey and Cox, | | 

2. Lottery tickets payable to the bearer, were leſt with a banker 
for fafe cuſtody, and were by him ſubſcribed into the South Sea; the 
proprietor brought a bill againit the goldſmith, and the Maſter of 
the Rolls diſmiſſed it; for that it was a hard cafe that tne gold- 
ſmith, who was but a truſtee, ſhould ſuffer for doing what was 
then thought for the beſt; and if the plaintiff was wronged he 
was at liberty to take his remedy at law. Cited by the Maſter of 
the Rolls, Trin. 1723. as decreed by himſelf about a year before, 
when he ſat at Weſtminſter for the Lord Chancellor. And the 
Court had the greater regard to this decree, foraſmuch as the 
parties acquieſced under it, and brought no appeal. 2 Wms.“s 
Rep. 169. in the caſe of T renchard & Ippiley v. Wanley, cites it 
as the caſe of Bluck v. Nichols. 

3. A gentlewoman having money in a goldſmith's hands, and 
his note for it, her brother wrote to the goldſmith to inveſt the 
money in lottery orders, but giving no direction in whoſe name to 
do it, the galaſmith took the orders in his own, and afterwards, 
without any further arders, he eee the lottery orders with 
others of his otun and other cuſtomers i to the South Sea, but 
gave no notice till 2 months after the ſubſcription made. The 
Maſter of the Rolls thought, hat by the words of the act of 
6 Geo. 1. cap. 4. S. 23. impawering truſtees, guardians, executors, 
and adminiſt ators, to ſubſcribe lottery orders into the South Sea, 
though the ceſty que truſt had expreſsly forbid the truſtee to ſub- 
ſcribe, yet by virtue of the expres authority given to truſtees, &c. 
to ſubſcribe (in which every man's coment is included, notwith- 

ſtanding 


Specialty. 


ſtanding ſuch prohibition), the ſubſcription would be good, and 
the truſtees juſtified ; and that from the time of his taking the 
orders in his own name, he became a truſtee, and diſmiſſed the 
bill with coſts. 2 Wrms.'s Rep. 166, Trin. 1723. Trenchard 


and Ippleſley v. Wanley. 


For more of South Sta in general, ſee Stocks, and other 
proper Titles, | 


Specialty. 


—— — —— — 


(A) What ſhall be ſaid a Specialty. 


. D EBT againſt executors upon a tally ſealed, having words, 
which teſtified that the teſtator had put his ſeal to pay 20ʃ. 
at certain days, and two ſcores were in the tally; Skrene demurred, 
inaſmuch as it is not a ſufficient ſpecialty which ſhall charge exe- 
cutors. Hull aſked .what ſum the ſcores pretended? Norton 
ſaid, every one 10l. Skrene ſaid the writing may be eraſed out by 
water or other engine, and the ſcores may be changed and made 
greater ; by which it was awarded per Cur. that the plaintiff take 
— by his writ. Br. Taile de Exchequer, pl. 6. cites 12 
4 | 
2. Policies and bills of exchange are ſacred things; though 
neither of them are ſpecialties, yet they are of great credit, and 
much for the ſupport, conveniency, and advantage of trade. Per 
Pemberton Ch. J. Skin. 54, 55. in cafe of Kaines and Sir 
Robert Knightly. | = 
3. 1500l. of the woman's, and 500l. of the intended huſband's, 
being 2000). was agreed by marriage articles to be inveſted within a 
certain time in lands, to be ſettled on the huſband and wife for their 
lives, remainder to the heirs of the body of the wife by the huſ- 
band, remainder to the heirs of the huſband. The huſband re- 
\ ceived the whale 20001. The wife died, leaving a ſon and 3 
daughters ; then the father died inteſtate, no land being purchaſed. 
Ihe eldeft daughter took out adminiſtration ; the ſon brought a 
bill againſt his ſiſter (the adminiſtratrix) to have the money with- 
out laying the ſame out in a ſettlement, which was decreed ; but 


then it was objected, that this was not @ debt by ſpectalty from the 


—_ 
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Spoliation. 


inteſtate, but only by ſimple contract, there being no expreſs con- 
tract from the inteſtate by the articles to pay it; ſo that it was at 
moſt but a breach of truſt, as money received and miſapplied. 
But Sir John Trevor ſaid, that it is a debt by ſpecialty, and to be 
paid in that degree; for it is agreed by the articles (to which the 
huſband was party) that within ſuch a time it ſhall be laid out in 
land, and he having received it and not laid it out, has broken that 
agreement; and an agreement under hand and ſeal is a covenant, 
and conſequently a ſpecialty, Was .'s Rep. 130. Mich. 1710. 
Benſon v. Benſon. 


4. A. and B. were truſtees ; B. received 400l. of truſt money, 


for which he gave a receipt, and by writing under his hand and ſcal 
declared that A. the other truſtee had received no part of the 4001. 
but that himſelf had received the whole, E. died inteſtate, having 
never placed out the 4001. according to the truſt, bt having kept it 
in his hands till his death, This was held by the Maſter of the 
Rolls to be a ſpecialty debt; and upon the cauſe coming on 
before the Ld. Chancellor Talbot, it was inſiſted that an ac- 


| knowledgment, though without the words teneri et firuiter 


obligari, if under hand and ſeal, will create a ſpecialty debt, 
becauſe under hand and ſeal; and to prove it were cited Dy. 
20. a. Ro. Ab. 597. Bro. Dette 187. Cro. Eliz. 644. 
Ld. Chancellor ſaid, that this without doubt is to be conſidered as 
a ſpecialty debt, there being ns other definition of ſuch a debt but 
that it is under ſeal, and that the caſes, which have been cited, 


prove it. Sel. Cafes in Chan. in Lord Talbot's Time 109, 110. 


8. P. For 
then the 
right of 
patronage 
Cores in 


Trin. 1735. Gifford v. Manley. . 


For more of Spetialty in general, ſee Erecutors, Yeirs, and 
other proper Titles. 


Spoliation. 


(4) Lies. In what Caſes, and what is Spoliation. 


1. FF two incumbents are, and the one clerk is in by one patron, and 
the other by another patron, ſpoliation does * not lie, but 
where both clerks are in by one and the ſame patron, or by means of 
a3 oe 


Spoliation. 488 


be {aine patron, there lies ſpoliation, and otherwiſe not, debate, and 


ene 7 97 t 
„„ : for this 
] O tul 18 il, Ds 1. Cifes 44 E. 3. 33. : there lies 
p „ ann 2 contultation, Br. Spoliation, pl. 4. cites 38 H. 6. 19.8. P. But Aſſiſe 
0: vals 127 2% £19190 law; quod noi. Br. Spoliation, pl. 1. cites 26 H. 8. g. 
| at leaſes his advowſer. where be is parſon im- Br. Conſul- 
parinee, a ee prejents the vicar of the fame church ta the D 
Pb w - » hence of the 21ſhop makes thereof an union, which Au by 
cont l, the abbot {tall not have ſpol ation, and it Nea, by 
110 be cond law: for the vi 18 the conti- 
ſce us to be aw; for the vicar is only an uſurper. And e 0. 


dec: ain the incumoecncy of the parſonage, and then againſt «©, long a 
telalor or viurper lies treſpaſs, and not ſpoliation in the Spiritual time the 
Court. Br. Spoliation, pl. 2. cites 44 E. 3. 33. 3 
clit Le rontimed by action of right of advowſon, which does not lie in Court Spiritual, 
d 1g foe denicd, conſltation. but bid them ſuc a writ of right. Br. Spoliation, pl. 6. 
» >, C,— Br. Preicutition, pl. 5. cites 5, C. That the abbot ſhall not have conſultation 
wm he pine Court, but tall not be put to his writ of right by ſuffering of the long poſſeſſion. 
ks lays, quod mirum! becauſe, it ſeems he remains incumbent notwithſtanding the o” 


ue Bro S. P. F. N. B. 37. (A 


cement and aten, aud fo ma; have treſpaſs at common law. 


3. If preſontee of the king oufts the incumbent of another without | 489 ] 
44199 by the biſhop, this is ſpoliation. Br. Spoliation, pl. 3. Bur if it be 
oy induction 


cites 8 H. 4. 21. per Gaſc. and Hull, 3 


bilhop, he ſhall ſue to the king by petition to try the right, and by ſcire facias againſt the preſcatee. 
Br. Spoliation, pl. 3. cites 8 H. 4. 21. per Gafc, and Hulſ. 


4. He who preſents himſelf by a ſtrange name where he is patron, 
and prieſt, he ſhall be put out for ſpoliation; for he may pray the 
ordinary to admit him, but not preſent himſelf. Br. Quare Im- 
pedit, pl. 18. cites 35 H. 6. 59. 

5. A clerk had a collation by the king unto a chapel, and was put 
into poſſeſſion by the ſheriff, and afterwards the clerk was ouſted by a 
prior, &c. in that caſe he ſhall not have a ſpoliation, but an aſſiſe 
or treſpaſs, &c. F. N. B. 37. (D). 

6. If one clerk without any preſentation, inſtitution, or induction, 
caſts another parſon out of his rectory, and takes the profits thereof, 
the parſon ſhall not have a ſpoliation againſt him, but an action of 
treſpaſs, or an afſiſe -4 novel diſſeiſin; for ſpoliation lies againſt him 
only who comes to the poſſeſſion of a benefice, or unto the fruits 
thereof, by the courſe of the ſpiritual law, viz. by inſtitution, Sc. 
ſo that he have colour to have it, and to be parſon by the ſpiritual 
law, F. N. B. 36. (I). | 

7. So if a prebend happen void, and the bi/bop collates there- 
unto, and before induction the biſhop dies, and the temporalties 
come unto the king, and afterwards he is inducted; and after- 
wards the king gives the ſame by his letters patents to another clerk, 
who is inſtituted and inducted, the fir/t clerk ſhall have a ſpolia- 
tion in the Spiritual Court againſt the preſentee of the king; be- 
_ the king ought io have removed him by quare impedit, and not 
to have collated as he did: and there the patronage does come in 


debate. Y N, B. 36. (K). 
(B) Lies 
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=—_ | - Spoliation. 


(B) Lies. For whom. 
without being firſt in- 
not tra- 


10 RO ſhall nt maintain ſpoliation 


ducted, and yet it is ſaid, that the induction 


t by the abbr, 
ted of the ad v of 


becauj: be and his predeceſſors þ 


B. with the tithes there, md hade ii it in proper uſe time out 
of mind, and that the tis have 1:41: tithes and ſpeiled bim out of 


the church; the deſendaut j1id, that F. S. was ſerjet of the ad- 
—_— in right ot his feme, and the anceſiar of the enie before Bim; 
and that the bare preſented the one defendant who was in, and 
after refigned, by which the ba on preſentid the ther defendant, 
who tork the profits each for his time, and that ie adurwſon was 
never appropriated by the feme nor her anceſtor, and prayed judg- 
ment if the Spiritual Court will take conufance; and the de- 
fendants had upon this a prohibition, and the plaini:? prayed con- 
ſultation, and could not have it. Br. Spoliation, pl. 4. cites 
58. 19. | 

3. A parſon imparſonee may have ſpoliation as incumbent, and 
writ of right of advowſon as patron; per Yelverton. Br. Spo- 


. . -_ * 
liation, pl. 4. cites 38 H. 6. 19. 
[ 490 4. Spoliation does not lie, but where one incumbent ejefs another, 


Ar where © and the right of advouſin does nit come in d:bate, Br. Spoliation, 
the pops pl. 4. cites 38 H. 6. 19. 

licenſes one 

who is created 45 p to retain his ancient benefices, and the patron preſents another, and the eldeſt 
:ncunbent ſues poliat ion in the Spiritnal Court, this hes well; for bath clerks are by one patron, 
and the tight of the patronage nor of the advou fon ſhall not come in debate; but the debate 1, if 
ihe church be told ar nt. Br. Spoliation, pl. 4. cites 38 II. 6. 19. ——S. PF. F. N. B. 36. (A). 

do where my incumbent takes another bencfice by licence of plurality, and I jrefent another, who 
enters, and the eldeſt incumbent ſues ſpoiiation in the Spiritual Court, it lies well {or the cauſe above. 
Br, Spoltation, pl. 4. cites 38 H. 6. 19. One of them may ſuc a ſpoliation agaiu't the 
u her, and then it ſhall come in debate, whether he has plurality or not. F. N. B. 33. (H) cites 
38 H. 5. 20. | . 

So of deprivation. Br, Spoliation, pl. 4.. cites 38 H. 6. 19. 

Sa where one ſurmiſer to me thai my clerk is dead, and I preſent another, the firſt incumbent who 
1e in may have fpoliation, all which as aforeſaid was granted by all; for in this ceſe the right of 
advowſon docs not come in debate; and that neither way pariſon impar ſonce cannot have ſpo- 
ation; for if the incumbert be preſented by the abbot, and admitied after the appropriation, by 
nis the approprigtion 7s determined for ever, and then the 2bbot has 20 colour as incumbent, and 
then treſpaſs or alſiſe lies, aud not ſpoliation. Br, Spoliation, pl. 4. cites 38 UI. 6. 19, 


5 P. N. B. 5. If the incumbent claims in by another patron than the abbot 
37-(B). But claims who is parſon imparſonee, then ſpoliation does not lie; 


aftion © for then the right of advowſon is in debate, Br. Speliation, 


ircſpaſs or : 

* hes, — pl. 4. Cites 38 . 6. 19. 

F. N. B. 36. 

S. P. And therefore if one of them ſues a ſpoliation, the other ſhall have a prohibition, and 


an conſultation ſhall be granted. But if the tithes or profit amount to the fourth part 1 
the 
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the church, then one parſon ſhall not have ſpoliation againſt another parſon, if they claim not of 
one patronage, ſo that the title of the patronage docs not come in debate; and then he ſhall have 


ſpoliation; and if the other ſue a prohibition, &c. he ſhall have a conſultation. F. N. B. 37. (E) 4 
For more of Spoliation in general, ſee Prohibition, and other 4 
proper Titles. U 

i 


0 1 x 
nr r 


(A) Stamp Act. 


I. BY. the ſtatute of 9 & 10 W. 3. cap. 25. for granting further to an in- 


duties upon ſtampt vellum, &c, See, 27. For every piece formation 1 
of vellum, Sc. upon which any admiſſion into any corporation, &c. 1 | 
hall be written, 1s. ſhall be paid. And S. 59. The commiſſioners ed and ex- 
are required to flamp, c. And afterwards, by that clauſe, it is erciled the 


enafted, if any inſtrument or writing by that at intended ta be . of a . 


/lampt, ſhall, contrary to the intent thereof, be written or ingroſjed by borough, 
any perſon whatſoever (not being a known clerk or officer, who in = is * th 
reſpect of any publick office or employment is or ſhall be intitled to the Poe nn 1 


? p being ſworn 
making, writing or ingreſſing the fame), upon parchment or paper not and ad- 
ſtampt according to that act, then there ſhall be paid to his majeſty, 3 5 gth 
Sc. over and above the duty aforeſaid for every ſuch inſtrument or 77% 046 
writing, lol. and that no ſuch inſtrument or writing ſhall be pleaded duced an 
or given in evidence in any Court, or admitted in any Court to be I £1 
. . . . . L os 3 
god or available in law or equity, until as well the ſaid duty as 1ol. nent, 2 ; 
* » * — ba 7 . 

/hould Le paid to the king, &c. and a receipt produced far the ſame. porting the [ 

: : wearmg | 
and admittting on that day five burgeſſes, of which the defendant was one, but not named che hirft | 
in the ſaid inſtrument, but the third, two others being named before him. It was [ 491 1 
proved to be ſigned by the burgeſſes then preſent, but it Was ſtamped only with one 

lamp, Upon which Mr. Attorney General for the king obje&ed, that this is no proof of the 1 
ſwearing and admitting of che defendant (both which it was incumbent upon him to prove) nor i | 
could be admitted to be read in evidence; for by the itatute this inſtrument, being an admiſſiou +1 
of five perſons to be burgeſſes, ought to have five ſtamps ; that it could be good for none for the +. 
uncertainty, or at moſt it could be good but for one, but that could not be tor the defendant for wi 
if it was good for any, it mult be for the firit named; but the deteadant was the third named, and 
therefore it could not be for him. And of this opinion were Raymond Ch. J. and Forteſcue and 
Reynolds J. after having heard what the counſel for the defendant could ſay. But then they offered 
in evidence four other diſtinct pieces of parchment, dated the ſame 1gth of December 1721, each 
of them being duly ſtamped, which imported the ſeveral admithons and ſwearings of the four ; 
burgeſſes laſt named in the other parchment, and one of them the particular ſwearing and ad- | 4 
million of the defendant. But then it was proved, by the witneſs who produced theſe pieces of {3 
parchment, that the entries were not made upon them, nor were any of them + ſtamped ul near "A 
two months after the 19th of December 1721, nor were any of them ſigned "7 the burgeſſes that 0 
elected and were to admit the defendant. But the ſame judges were clear of opinion, that this =_ 
inſtrument was no evidence, nor could be admitted as ſuch, to prove the defendant was admitted $6: 
and ſworn the 19th of December 1721; for it appears it was not entered upon, nor the parchment 
tamped till 2 months after; and by the act the admiſſion is to be on paper or parchment ſtamped 
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at the time, otherwiſe it is not to be given in evidence till the penalty is paid, and certificate ther cht 
produced. 2 Ld. Raym. Rep. 1445, 1446. Mich. 13 Gee. The King ». Recks. 

+ The Court ſaid it could not be given in evidence by reaſon of the faid ſtature. But if the 
penalty be paid, and a receipt taken from the Stamp Office be produced in evidence, it is very 
allowable. Barnard, Rep. in B. R. 8 Mich. 23 Geo. 1. S. C. by name of the King v. 
Rich. ———Ibid, The Court ſaid, that the ſame point was determined in the caſe of Dr. Gaittill 
Bilkop of Cheſter v. Peploe. 


2. A warrant of attorney. for entering up a judgment was 
written on a paper, which /kewwiſe contained a bond, and had only 
one ſlamp, whereas it ought to have two. It was moved that 
judgment and execution might be ſet aſide for this reaſon. But 
per Cur. there may be reaſon to refuſe ſuch a warrant of attorney 

in evidence, but no reaſon to make all void; for there is nothing 
in the act that imports that. 2 Salk. 612. pl. 5. Mich. 4 Ann. 
B. R. Anon. | 

3. A motion was made to ſet a/ide two verdifts, becauſe the 
diſtringas's were not /iampt, ſo that the trials were void by the 
ſtamp act; but the ſolicitor getting the writs ſtamped before the 
poſtea was brought into Court, the motion was rejected; for it 
did not appear to them but that they were ſtamped, and they could 
take no notice whether they were ſtamped or not at the aſliſes. 


If they were not, then the defendant ſhould have took notice, and 


inſiſted on it at that time. 8 Mod. 226. Hill. 10 Geo. 1724. 
Anon. | 
4. The ſtamp act is only to ſecure the duty to the crown, and 
not to take away any evidence from the parties. 8 Mod. 361. 
Paſch. 11 Geo. The King v. the Biſhop of Cheſter. 
3. It is every day's — Gb that pon payment of the duty and 
penalty the writing is made good, 8 Mod. 365. The King v. 
the Biſhop of Cheſter. 

6. The 3d and 4th of W. & M. ſays, that apprentices bound by 


indenture ſhall be intitled to a ſettlement. An indenture of ap- 


prentice/hip was not ſtamped ; the Court held, that this indenture 
not being ſtamped is as ns indenture. Gibb, 167. 4 Geo. 2. 
| B. R. Anon. | 


For more of Stamp Act in general, ſee the Statutes them- 
ſelves, and proper Titles in this Work. 
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(A) What ſhall be a 299d Ack of Parliament. %, 


4 and under- 

I reſpect of the Manner. | ood clpe- 
C12 4 C- 

fors the uſe 


LI. 8 for this Hobart's Reports, 151. between the King of printing 


Came into 


and the Lord Hurd againſt the Counteſs Dowager of 7,1; 
Arundel and Lord Howard. x the acts of 


parliament 
were ingrofſed upon parchment and bundled up together, with a writ in the king's name, under the 
great ſeal, to the theriff of every county, ſometimes in Latin and ſometimes in French, to command 
the ſheriff to proclaim the ſaid ſtatutes within his 6ai//iwwick, as well within hberties as without. 
And this was the courſe of parliamentary proceeding before printing came in uſe in Exgland, and 
yet continued after we had the print, till the reign of H. 7. 12 Rep. 37. Anno 23 Eliz. in the caſe 
of hereſy. —The way about the beginning of E. g. was to fend them to the ſheriffs of counties 


to have them proc/aimed, and afterwards they were imolled in the general Courts in Weſtminſter. 


There were various forms of penning ſtatutes in ancient times. The Prince's cale. 8 Rep. 18. and 


anciently they were in form of grants; and ſometimes in form of artic/es, and ſometimes in form R 


of petitions. Arg. 274. 2 Show. in the caſe of the Quo Warranto v. the City of London, cites 
Co. Litt, 527. 639. 

+ An exception to diſannul an act of parliament was thus, viz, That the 2e paſſed firft in the 
upper horſe by the conſent of the Lords, which was ſent down into the lower houſe, and ſiom thence 
was returned with this indorſement or ſuperſcription on the body of the bill, à ceffe bille les come 
mons ſont afſenius aves la proviſion annexe; but there is no provifion extant upen record; but that 
very bill with that ſuperſeription or indorſement, and with the regal affent, and without any proviſo 
indeed is filed with the reſt of the bills, and the king's aſſent unto it, and labelled with the reſt, 
whereunto the great ſeal is ſet, as the courſe is in private acts, which are not inrolled without 
ſpecial ſuit, as general acts are, for general acts are always i by the clerk of the parliament, 
and delivered over into the Chancery, which inrolment % the Chancery makes them the original 
record {as it was refolved in John Stubb's caſe) but in private acts, the very body of the firſt bill 
filed and ſealed as aforeſaid, and remaining with the cierk of the parhament is the original record, 
and are not inroiled without ſpecial ſuit. Hob, 109, II in. 14 Jac. The King and Lord Hunk 
don v. Lady Arundel and Lord Howard. | 


2. It was held, that theſe words (the Ling, with the aſſent of It an a i 
the lords and commonalty, grants or eſtabliſhes, Sc.) is as well as p4riiament 
if it was, that it is enacted at the requeſt of the Lords and Commons, „ 3 
&c. to which the king aſſents; but the more uſual words are, that te y/-ur of 
it is enacted by the king, by the aſſent of the Lords and Gommons, &c. the king, 
But the more ſhort and ſufficient words are, that be it enatted by 7 
the authority of this parliament, Cc. And ſee Magna Charta inal 
and the ancient ſtatutes are quod /tatuit rex and well; for 7t 7s „ 
implied that it is no ſtatute — the Lords aud Commons aſſent. *" of ihe 


! g commons, it 
Br. Parliament, pl. 76. cites 7 H. 7. 14. | is enaGted, 


&c. this is 
2 good act, &c, and yet ſhall not be an ad if all theſe ds not make the aft; but where it was ſaid 


that it was enacted by their afſent, it ſhall be intended that they made the af, Per Vaviſor, quod 


uon contradicitur, Br, Parliament, pl, 107. cites 11 H. 7. 27, 
Oosz There 
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492 Statutes. 


There is no at of perl:2ment but mul . the conſent of the Lords, the Cemmort and (he roy i 
ent of the K; ng; aud as it appears by records and our books, whatſoc\ cr patlcs in paiilamiuut Ly 
tun tieekold conſent, has the force of zu act of parlianitut. 4 Inſt. 25. 


3. In 3 35 E. 1. the flatute of Carliſſe le Ipo tatis Ne. [1919/01 um, 
| the prelates were omitted, and this natute was mare by the bing, 
the nobles, and the conmunaty; and it is objected, th.t thercfore 
this is no act of parliament, and for authority the roll of par- 
liament in 21 R. 2. is cited, where it is ſaid, that divers judg— 
ments were heretofore 3 for that the clergy were not 
[ 493 3 preſent. Lo this ſome have anſwered, that a parlament may be 
holden by the king, the nobles, a: d commons, and never call the 
prelates to it; but we hold the contrary to both theſe, and ſhall 
make it manifeſt by records of parliament, wherein, for the better 
underſtanding hereof, we will obſerve this order; 11t, That the 
biſhops ought to be called to parliament ; 2dly, Where ads of par- 
liament are good without them; and laſtly, that this act of 35 
E. 1. is an act of parliament. To the firſt, every biſhop has « 
barony, in reſpect whereof, ſecundum legem & conſuctudinem 
' parliamenti, he ought to be ſummoned to the parliament as well ( 
as any of the nobles of the realm: and likewiſe 26 abbots and 2 
priors had baronies, and thereby were alſo lords of parliament; 
2nd when the monalletics were diſſolved, the lord's houlc loit to 
many members that had voices in parliament 3 but ſecing it was 
done by authority of parliament it was no impeachme! nt to the | 
proceedings in parliament: to the 2d, F they voluntarily abſent 1 
Aemſele es, then may the king, the nobles, and commons make an 


A wi ww XA = — a 


— — Jy. -v (A 


2 08 


= 


act of parliament without them, as where any *ffender is ta be at- 2 
zainted of high treaſon or felony, and the biſhops abſent them - on 
ſelves, and the act proceeds, the act is good and perfect; likewite th 
if they be preſent, and refuſe ts give any voices, and the act pro- 
ceed, the act of parliament is good without them; alſo where the 
voices in parliament ought to be abſolute, either in the affirmative 2 
or negative, and they give their voices with limitation or con- C 
dition, and the act proceeds, the act is good; for their conditional jud 
vsices are no voices. 2 Inſt. 585, = Card afterw.rds he gives =; 
inſtances as to the ſeveral particulars. } 25 
4. The ſtatute of quia emptores terrarumi is a ſtatute, and yet Jud 
the ling alone ſpeaketh, viz. Dominus rex in parliament» ſ119, &<. 7 
ad inſiantiam magnatum regni ſui conceſſit, providit, & /tatuit. Tg 
But becauſe it is dominus rex in parliamento, &c. comceſſit, ir 1s 687 
as much in this caſe (being an ancient ſtatute) as dominus rex i, 
authoritate parliamenti conceſſit. 2dly, It is (amongſt other acts = 
of parliament) entered inte the parliament roll, and therefore ſhail 
be intended to be ordained by the king by the conſent of the Lords . 
and Commons in that parliament aſlembled. 3ely, It is a general Le 
law whereof ene pr ge may take knowledge, and therefore it is Fw 
to be determincd by them, whether it be a ſtatute or no. Co. thay 
Litt. 98. b. ma 
Nr. Prynne, 5. Ihe diſerence between an act of parliament, and an ord:- the 
in his ani- nance in the parliament, is, for that the ordinance wants the three- 
0 fold conſent, and is ordained by one or two of them. 4 Inſt. 25. 
ani the 4:5 ( A. 2) 
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uſt, ſovs, that there is u ſuch difference, nor any 4//erence at all Zetxveen an ordinance and an act 
„ parliament. I'ruc 1t 18, there arc ſundry ordmences made by the king and his counſel out of 
parliament, for regulating abuſes, or proceedings in Courts of Juſtice, the Mint, monies, victuals, 
or 6ther occations ed in theclole and patent, not parhament-roll) like orders of the king and 
lo.ds of his count] at this day, that are different from acts and ordinances of parliament, which 
ore both the fame, and had the threetold aſſent; as this clauſe in all writs for electing knights, 
cus, andgburgeitcs of parliament ad faciendum & conſentiendum his, quæ de communi concilio 
regut notti contenant ordinart (from which the name ordinance of parliament is derived). The 
parliament-rolls and above 100 printed atts of parltament, which call acts ordinances, and ordi- 
nances acts of parliament, and couple the words this act and ordinance uſually together, abundantly 
evidence beyond contradiction, It. there were any difference between them, it was this, that an 
 dinance was but @ temporary at, by way of probation, which the Commons might amend at 
their pleaſure; and ain act of parliament a perpetual law, which they could not alter when they 
pleaſed without the King's and lords concurrent atſents, which difference is hinted in 37 E. 3. 
Kot. Pail. No. 38. Exact Abridy. p. g8. though multitudes of printed acts refute this diitinction 
between them; or elle, that the Commons petitions in patliament entered in the parhament-rolls, 
% which the king gave his royal alleut. were (iiled by ſome ordinances, and theſe petitions with 
the roval aſſent thereto, when made imo ſtatutes by advice of the king's judges and counſel, and 
entered in the pariament or ftature-rolls, were ſtiled ſtatutes or acts of parliament, as the precedents 
of this Kind in the Exact Abridg &c. evidence | The fame author in his Irenarches Re— 
d.vivus trests very copioully upon this ſubject, from pag. 27 to pag. 42. and in many places in 
bis Ext Abridgment of the Records in the Tower. ] | 


(A. 2) What ſhall be ſaid a good Act of Parlia- F 494 
ment. In reſpect of the Matter. | 


i. TATUTES which mrecite things, and refer to them are 
| void, and none ſhall be concluded by them. Pl. C. 400. 
The Earl of Leiceſter v. Heydon. 
2. An act of parliament can make an eſtate to ceaſe as if the 
party were dead. 6 Rep. 40. in Sir Anthony Mildmay's caſe, 
and cites 21 H. 8. that by the acceptance of a ſecond benefice 
the firſt thall be void as if he was dead. 
3. An act of parliament made again/? natural equity as to make S. C. & P. 


a man j idge in his own cauſe would be void; for jura nature ſunt 2 
iunmutabilia. Hob. 87. Trin. 12 Jac. Day v. Savage. 115. Hill. 
| 21 Ann. 


C. B. in the caſe of Thoraby v. Fleetwood; but fays, that this mult be a wery clear cafe, and 
j14ges will ftram hard rather than interpret an act void ab initio, S. C. & P. cited Vent. 3. 
Mich, 20 Car. 2. B. R. at the end of the caſe of the Biſhop of Lincoln v. Smith. 

Holt Ch. J. thought what Lord Coke ſays in Dr. Bonham's caſe, 8 Rep. a very reaſonable and 
tin laying, that 1] an att of parhament ſhould grdain that 23? be both party and 
Jade, or which 1s the fame thing. judge in his own caulcy, it would be a void att of parhament; 
and an act of parliament can do no wrong, though ut may do ſeue/al things that look pretty dd; 
ior it may diſcharge one from the allegiance he lives under, and reltore to the ſtate of natwre; but 
it cannot make one that lives under a government judge and party, Per Holt Ch. J. 12 Mod. 
687, 688. Hill. 13 W. 3. B. R. in the caſc of the City of London v. Woud. TY 

Fa an att of parllam nd may not make adultery latyſul, that is, it cannot make it lawſul for A. 
to lic with the wife of B. but. it may make the wile of A. to be the wife of B. and diſſolve her 
marriage with A. Per Holt Ch. J. 12 Mud. 688. in the caſe of the City of London v. Wood. 


4. A ſtatute which is made only in affirmance of the common 
law, that is, that does not enact any new thing, but does only enact 
that which was provided for by the common law, _— the act made, 
though it did not fo plainly appear, is nevertheleſs a ſtatute, and 
may be pleaded as a ſtatute, although the defendant has a plea at 
the common Jaw alſo (Paſch. 23 Car. B. R.). For it enacts 

3 nothing 
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nothing contrary to the common law, and may therefore well 
ſtand with it. L. P. R. tit. Statute 526. 

5. An act of parliament may capacitate a man to have or be an 
heir, that otherwiſe could not have or be an heir. Lev. 75. 
Mich. 14 Car. 2. B. R. in the caſe of Wheatly v. Thomas. 

6. No deſultory kind of inheritance can be limited without an 
act of parliament of land, or of an advowſon, becauſe then he 
who had right could not always know againſt whom to bring his 
action : but of the patronage of an hoſpital newly founded there can 
be no precedent right; and therefore at the very firſt inſtitution 

it may be limited as the king pleaſes, like the cafe of a rent de 
novo. Per Hale Ch. J. and the whole Court at a trial at bar. 
Chan. Caſes 214. Mich. 23 Car. 2. Atkins v. Mountague. 
7. In regard of all civil acceptations an act of parliament may 
de any thing: as, Iſt, To make a woman a mayer or juſtice of 
Peace; for theſe are the creatures of men; but cannot alter the 
courſe of nature. 2. It cannot do any thing out of the limits of 

his power, as to make a man inheritable in France. 2 Jo. 12. 

Per Wild J. in his argument in the caſe of Crow v. Ramſey. 

8. An act of parliament can create an eftate tail without a 
donor; and where we ſee eſtates limited for a particular purpoſe, 
we are not to meaſure the validity of ſuch limitations by the ſtrict 


rules of the common law; for the parliament can control the rules 


of common law. Raym. 55. Hill. 31 & 32 Car. 2. in Scacc. in 
caſe of Murrey v. Eyton. 


ſ 49; ] (B) The Commencement. [Relate io what Tint. 


Acts of par- [ I. FF a man he indicted for erecting a cottage, and recites the 


lia ment £ 3 | 
333 ſtatute of cottages to be, that if any perſon poſt confec- 


relation rs tionem ſtatuti erects any cottage, whereas the ftatute is, that if 
> day any perſon erecls a cottage after the end of the ſeſſions, this is 
2 e p- . -> - + * g 8 

ln not good; for the ſtatute relates to the fir/? day of the ſeſſion, and 
be all ene is ſaid in law to be made the fir day of the ſeſſion; and therefore 


and the ſame the ſtatute is not well recited. Mich. 8 Car. B. R. Hewes's 
fm; bus caſe reſolved, and ſuch indiftment quaſhed. Tr. 9 Car. B. R. 
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in diverſe Irap's caſe reſolved, and diverſe indictments quaſhed. ] 

feveral ſeſ- | 

Pons, and the king figns bills at the end of every ſ*{ſien, there it ſhall have relation to the firſt day of 
this ſeillon; for every ſuch ſeſien is 2 parliament in itſelf; quod nota diverſity. Br. Relation. 
pl. 25. cites 23 H. 8. —S. P. But it there are ſeveral ſeſſtens: and the king does not fign any bil! 
rill the lf ſaſſien, there all is but one and the ſame day, and all ſhall have rclation to the firſt day 
of the firit ſeilion, and the firft day and the laſt make all but one and the fame parliament, and one 
and the ſame day in law. unleſs /pecia/ menti;n is made in the act wher: it all take force. Br. Par- 
Jiament, pl. 86. cites S. C. 


ow, 2. In the caſe of Sir J. P. who was attainted of certain treſpaſs 
12 H. 6. 8. by act of parliament, it was ſaid by Fawkes clerk of the parlia- 
Fc. ment, that every bi which paſſes the parliament ſhall have relation 
to the firft day of the parliament, though it be brought in at the end of 
the parliament ; and it is not uſual ta make any mention what 72 

| | the 
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the bill is delivered in to the parliament; and thereupon the juſtices g 
ſaid they would adviſe ; for the act came in to them by writ as an 


act of parliament, therefore quære. And the caſe was, that the | 1 
parliament commenced before Whitſuntide, and continued after | 
\Whitſuntide, and the Commons agreed the bill after Whitſuntide, = 
and gave day to Whitſuntide next, and the Lords gave day to - | 
Whitſuntide next except one, and all was one intent; for becauſe | 


the bill ſhall have relatior to the firſt day of parliament, therefore 
if it be not prevented it ſhall be taken as this Whitſuntide which 
is paſt at this ſeſſions; and therefore the Lords did well; quzre. 
Br. Parliament, pl. 4. cites 33 H. 6. 17. See the reſt of this 
caſe at parliament (F) pl. 1. 

3. Note, that the attainder of treaſon by act of parliament ſhall 4 
not have elder relation than 10 the fir? day of the parliament, unleſs = 
it be by ſpecial words that he ſhall forfeit his land which he had b 
ſuch a day, and after ; quod nota diverſity. Br. Relation. pl. 43. 


cites 35 H. 8. 
4. Acts of parliament take ect the firjt day of the parliament, Ibid. 222, 


Hob. 309. Hill. x5 Jac. in cafe of Wright v. Gerrard, iy nr 

another time from which it is to take effect, in caſe of Needler v. Biſhop of Winton.———lIt has ( 
relation to the firſt day of the ſeſſion. Dy. 95. pl. 37. Whitton v. Marine. Hob. 111.—— by 
Aud. 295. pl. 303. Englcheld's caſe. Cro. C. 424- in calc of Sidown v. Holme. 1 
D. 231. Marg. | =_ 

All a&ts of parliament relate to the firſt day of parliament, if it be not otherwiſe provided by Y 
the act. 4 Inſt, 25. 

Though in fiction of law a ſtatute ſhall have relation to the firſt day, yet it is not a perfect 
ſtatute till the eud of the parliament ; per Croke J. Jo. 370. Mich. x1 Car. B. R. in caſe of 
Sydowne v. Holme. | 

It is ttuc generally, that an act of parliament commences the firff day of the ſefſion, if nething 
appears to the contrary; but there was an att 10 difjolve the marrizge between Campbell and 
Mis. Wharton, though the marriage was after the firſt day of the ſeſſion; per Holt Ch. J. Comb. | 1 
413. Hill. 8 W. 3. in B. K. The King v. Call. "i 


5. Tivo flatutes made at the ſame parliament, one ſhall not have | F 
/riority of the other; for they are made at one day and inſtant, 1 
and have relatizn each of them to the firſt day of the parliament, L 496 1 
though in two chapters, and ſhall be ſo conſtrued as if all had | 
been in one and the ſame act of parliament; per Jones J. Jo. 22. 

Hill. 20 Jac. C. B. in caſe of Standen v. the Univerlity of Oxon 
and Whitton. 

6. The words in the laſt clauſe of the ſtatute made in 21 Zac. 
1H, are, that 7 all actions upon the caſe for flanderous words to be 
fued and proſecuted in any Curt after the end of that parliament, if 
the damages be aſſeſſed under 405. then the plaintiff ſhall recover only 
fo much coſts, An action was brought before the parliament, and 
proſecuted after, yet it was reſolved after argument, that the pro- 
ſecution after, though the commencement was before the parlia- 
ment, is within the ſtatute by the word in the ſtatute (proſecute). 

Latch. 2. Paſch. 1 Car. Car. Sendal's caſe. | 

7. 6 & 7 W. 3. cap. 20. Pardoned all offences committed before In an in- 
29 April 1695, except all offences committed contrary to any ſtatute, wy 
or to the common law, for. which any information, &c. at any time gatute E. 6. 
ſince had been commenced or ſued, &c. in any f his majeſfy's courts againſt buy- 
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2 * at Wiſtminſter, &c. and is depending and remaining to be pro- 
ury nn | 5 
this ſtatute fſecuted, Ic, | 
of 6 & W. 3. and that no information was commenced, &c. or depending, &c. againſt the de- 
fendant for thus ottenee, at the day of aſſembling and holding of the faid parliament, nor within 2 
years before, but that this information was commenced and ſued againſt the defendant after- 
wards, and before the 2gth April 1695, and was then depending. It was argued for the de- 
ſendant, that theſe relative words in the exception, viz. At any time fince, &c. ſhould be expounded 
to reter to the firſt day of the aſſemoling aud holding of the parliamemt, which is the firſt day of 
the fe Mon, at which time this ſtatute by reletcn wes a law; tor the judges cannot take notice of 
the time when it paſſed the royal aſſent; and cited 1 Sid. 310. And therefore ſince the ſeſſion 
begun the 12th of November, 6 W. 3. and no information was then depending, the defendant 
wes not by the exception exempted from the benefit of the pardon. But againſt this it was 
argued, that though an act ſhall be conſtrued generally to relate to the firſt day ot the ſeſſion, yet 
that does not held when there is a particular day mentioned, in which cate the relation of the act 
is confined to ſuch day, and S804 Plowd. 79. b. Bro. Parl. 86. Hob. 222. Then fince the 
29th of April is appointed by the parliament tor the time to which the pardon ſhall extend; and 
fiace the act by mentioning any time ſince, and which remains to be proſ-cuted, ſhews that it 
refers to another time ſince the firlt day of the ſeſhon, that ought to be underfiood of the 29th of 
April, to which the pardon extends, and more eſpecially ſince the fame clauſe of exception eters 
33 to another particular to the goth of April. Of which opinion was the whole Court. And 
they held, that the exception ought to be taken as generally and as large as the purview; for the 
parliament could never deſign rhat their pardon ſhould extend to e offences until the 2th 
of April, and that notwithſtanding their exception, which reſtrains it from perdoning thoſe Whicn 
they thought unworthy of their pardon, ſhould be ſo ſhort, and that ſuch ſhould be unpuniſticd. 
Ld. Raym. Rep. 370, 371. Mich. 10 W. 3. The King v. Gall. 

8. When the king comes to meet the houſes, then the parlia- 
ment begins. Per Cur. Ld. Raym. Rep. 343. Paſch. 13 
W. 3. Birt Qui tam, &c. v. Rothwell. 


Statutes, whereof the Court ought io late Notice 
without pleading them. 


Tris is net Ts HE ſtatute of 18 EI. cap. 11. concerning colleges, deaus 
the point and chapters, parſons, vicars, and others, having ſpiritual 


one promotions, is a general act. Co. 4. Holland 76. 


cafe, but is in a nota of the Reporter, 


7 2. The ſtatute of 13 El. cap. 20. of non-reſidence of parſons 
[ 497 by 80 days, is a general ſtatute. Tr. 5 Ja. B. R. between 
S.C.zccord- Jennings and Haithwait vicar of Harwell adjudged. Co. 4. 


3 Dumper 120. b. this ſtatute is intended.) 

NOV. 124. 

S. C. by name of Jenning's caſe, but very obſcurely reported Brownl. 208. S, C. accord- 
ingly ; for though it extends to thoſe only that have cure ot ſouls, yet in reſpett of the multiplicity 
, parſoneges and vicarages in England, the judges mult take notice of it 25 a general law, and 
ge according to the ſaid ſtatute. 


It was [3. The ſtatute of 13 El. cap. 10. of colleges, deans, and chap- 


agreed to . . «9 . 7 
bra general ters, parſons, vicars, and others having ſpiritual promotions, is a 


1. 2 eneral ſtatute. 4 Rep. Dumper 120. b. P. 43. [45] El. 
| Mud. 36. B. R. Same caſe adjudged, Co. 4. Holland 70. [i a nota of 


171 . . . 
CB. the Reporter, cites S. P. adjudged.) 
The Chapter of Southwell v. the Biſhop of Lincoln. Mod. 204, 20g. pl. 35. S. C. ſays that 


Atkins J. doubted, but was over- tuled. 


[4. The 


(C) Statuies General. M hat ſnall be ſaid General 


tO aA 4 


Statutes. 497 


[4. The ſtatutes of + 22 E. 4. cap. 7. and 35 H. 8. cap. 17. 


ef felling and inclo/ing of wood, are general laws concerning all per- Fol. 466. 


{ons whereof * the Court Ex Officio ought to take notice. Co. 8. 
Sir Francis Barrington 138. Reſolved. ] bon or 


that 22 E. 4. cap. 7. was a general ſtatute, of which the judges ſhall take notice without pleading 
of it. And his reaſon was, for that the 4izg was party to it; and that which concerns the king 
being the head, concerns all the body and commonwealth, And ſo it was adjudged in the Chancery 
in the caſe of Serjeant Hale, that the ſtatute, by which the prince is created Prince of Wales, was 
a general ſtatute; and for that ſee the Lord BAR KLE T's caſe in the Commentaries, 2 Brownl. 
327, 328. Chalke v. Peter. | 


['5. The ſtatute of 21 H. 8. cap. 13. of plaralities, is a general Cro. E. 604. 
act. Co. 4. Holland 76. Reſolved.] 2 


& 40 Eliz. B. R. An MIGCER v. Hor LANs, reſolved accordingly,—Yelv. 106. Mich. 
4 Jac. B. R. S. P. in cafe of Jennings v. Hathwate, ———Brownl, 208. S. P. accordingly, in 
caſe of Jennings v. Hathwaite. | 


[6. The ſtatute of x El. cap. concerning leaſes made by S. P. And 
biſhops, is not a general act, but a ſpecial act, becauſe it concerns —_ 4 = 
the biſhops only, which are but a ſpecies of the ſpirituality. - Tr. found, we 
30 El. B. R. between * Elmer Biſhop of London and Gate ad- are not 
judged. Co. 4. Holland 76. {cites the caſe of Elmer, &c. e 


take notice 
9. Gate.] 8 
„ 
Freym. Rep. 179. pl. 191. Mich. 1674. in the caſe of Threadneedle v. Linum. — 2 Mod. 57. 
S. C. and Banne that it is a private ſtatute. 
* Mo. 233. pl. 400. S. C. and this ſtatute is there called a ſtatute general in particular, and 
there held that the Court was not bound to take notice of it. 


[7. The clauſe of the ſtatute of 3 Ja. cap. 5. which gives 8. C. cited 
the preſentations of recuſants to the unwverſities of Oxford and * 


Cambridge 7s a private clauſe, and ought to be recited, though 22e, 22 7. in 


the reſidue LA the ſtatute be general, and need not to be recited. the caſe of 
h 


Co. 10. ancellor of Oxford 57. b.] e e 


Biſhop of Wincheſter, and ſaid, that he granted that one chapter of an ac of parliament may be bath 
general and particular; becauſe one chapter may contain divers acts and laws, which may be 
leveral and ſundry in their natures, as if they were in feveral chapters, and cites the caſe of Dive 


v. Manningham upon the ſtatute of 23 H. 6. Sid. 24. pl. 4. Hill. 12 Car. 2. C. B. the 


Ch. J. cited the ſame caſes in the caſe of Allen v. Robinſon. 

| | [ 498%] 

8. The rule of law is that of + general ſtatutes, the judges + a gererat 
ought to take notice, though they are not pleaded, otherwiſe it 42 which 
is of ſpecial or particular ſtatutes: and for the better underſtand- ee 
. . . . . Han 
ing the books in this point, and what ſhall be ſaid in judgment of mall not be 
the law ſtatutum generale, and what is ſtatutum ſpeciale: it is to pleaded? 
be underſtood that generale dicitur a genere & ſpeciale a ſpecie; 1 eee, 
and what are genus, ſpecies and * individua: know that ſpiritualiy mon law, 


is genus, biſhoprick, deanry, &c, are ſpecies, and biſhoprick, or of which 


deanry of Norwich are individua, fic dictum quia in partes dividi av: Jew 
nequit. 4 Rep. 76. a. in a nota on Holland's caſe. to take no- 
tice with- 


out pleading, Br. Office del, &c. pl. 27. cites 13 E. 4. 8.——-Br. Parliament, pl. 60. cites 
8. ... 


S. P. Contra of a particular ſtatute or cuſtom, as of an act for cities, burghs, borough 
engliſh, gavelking, or the like; but Brooke mekes a quære, if an act of cities, &c. be particular, 
and ſays, it ſeems that it is; but Mortmain, and the like, are univerſal, and nced not be pleaded, 


Br. Pleadings, pl. 113, cites 21 E. 4. 56, — Br. Patents, pl. 72, cites S. C.—— Br. Parliament, 


9. This 


Pl. 64. cites S8. C. 


9. This word (cer) is a word general, or genus, (/her:/f} 
is a ſpecial word or ſpecies, and the (/heriff of Norfolk) is indi- 
viduum; and therefore the ſtatute of /Ye/tm. 1. cap. 26. by which 
it is enacted, that no ſheriff nor other miniſter of the king ſhal] 
take reward to do his office, but be paid of that which he takes of 
the king is a general act, becauſe it extends to all officers in 

» 2 Saund. general; but the ſtatute of * 23 H. 6. 10. which extends ſolely 
79% *53* to ſheritis is only a particular and ſpecial act, as is held 3 Mar, 
Car. 2. ad-. D. 119. 4 Rep. 76. a. b. in a note on Holland's caſe. 

— ufo Benſon v. Welby. Twiſden J. faid, it was held per Roll and Glyn Ch. J. 
that this was a general law, of which the King's Courts ought to take notice without pleading of 
it. Lev. 86. Bentley v. Hore, And fo it was held per Hale Ch. J. 2 Lev. 103. 


Okey v. Sell. 


See the note 10, Acts of parliament concerning myſteries or trades are general 

Pl. 11. acts; but an act of parliament concerning the trade of a grocer is 
a ſpecial act, as is ſaid 28 H. 8. fol. 27, Dyer; becauſe the trade 
of grocers contains under it individua or fingular perſons, as this 
or ſuch a grocer by name. 4 Rep. 70. b. in a note on Hol- 
land's caſe. 


11. If an act be ſpecial, which extends to ſpecies ; a multo for- 


tiori is, that which extends to individuals. And to underſtand 
what acts as to perſons are general, and what ſpecial, know that 
though the matter be ſpecial, fo that under it are only individuals, 
yet if it be general as t perſons, thereof the judges ſhall take 
conuſance; but if the act concern aliquod ſingulare ſeu indivi- 
duum, though this be general as to perſons, yet the judges ſnal! 
not take thereof conuſance; as appeal is a ſpecial action, and con- 
tain d under this general word writ; and yet the ſtatute of Magna 
Charta, cap. 4. which concerns appeals, is general, and the judges 
ou2ht to take thereof notice, as it is held in 10 E. 4. 7. But if 
the act was made, that no appeal ſhall be brought / < death of 
7. F. this act is particular, cauſa qua ſupra ; fo the act of Magna 
Charta, cap. 25. of be, Weſtminſter 2. cap. 25. concerning 
les, and cap. 18. concerning aſſiſe by tenant by elegit. cap. 41. 
concerning contra farmam collationis, 23 H. 8. of attaint, et ſimilia 
are general laws, though they concern ſpecial actions: ſo 4 H. 7. 
cap. 17, and Merton, cap. C. of wards, et fic de cæteris. But 
though the act as to perſons be general, but the matter thereof 
concerns individua or fingular things, as ſome particular manor 
or houſe, &c. where all the manors, houſes, &c. are in one or 
divers particular counties, thoſe are ſuch particular acts of which 
the judges ſhall not take conuſance, unleſs they are pleaded or 
alleged by the party : but of every act (though the matter thereot 
* A; the concern individua or ſingular things) yet if they * tuch the king, 
leine of the judges ex officio ought to take conuſance ; for every ſubject 
ar _ . has an intereſt in the king, as in the head of the commonwealth. 
concerning 4 Rep. 76. b. in a note of Lord Coke's on Holland's cafe. 


ing the 4 | | | 
ad of a dyer, Be. not being a cloth-worker, &c. though it concerns a particular thing, and there- 
fore is private in its nature, yet the forfeiture being te the king, and ſo the king concerned, this bas 
made it a publick at, Skin. 429. pl. 5. Paſch. 6 W. & M. B. R. The King v. Buggs. 


12. It 


) 
1 
| 
f 
L 
7 


Statutes. 


12. It was enacted by parliament, that all the corporations and 
licences made by King H. 6. ſball be void; this act ſhall be pleaded; 
for the Court is not bound to have conuſance of it any more than 
of an act made for a particular perſon; for it is not general, but 
particular in a generality, as if it was enacted, that all biſhops and 
all lords ſhall have ſuch liberties, &c. this is but a particular act. 
Br, Office del, &c. pl. 27. cites 13 E. 4. 8. 


Arg. Le. 306. pl. 427. in the caſe of Carter 


12. If the king grants to the citizens of Norwich, &e. and after 
by act of parliament all their liberties, &c. are confirmed by a 
general confirmation of all cities and boroughs, this is a ſpecial act 
and ought to be pleaded. Le. 306. pl. 427. Mich. 32 & 33 
Eliz. C. B. in the cafe of Carter v. Claycole cites 13 E. 4. 8. 59. 
by Brian, | 

14. The ſtatute of quia emptores terrarum is a general law, 
whereof the judges may take knowledge. Co. Litt. 98. b. 

15. The act of 18 Eliz. cap, 6. concerning colleges in the 2 
univerſities, and the colleges of Eaton and Wincheſter, is a par- 
ticular act, of which the juſtices ſha}l not take notice. 4 Rep. 
76. a. in a note in Holland's cafe, cites it as adjudged Hill. 31 
Eliz, Rot. 514. C. B. and affirmed in error in B. R. Hill. 32 
Rot. 791. between Claypoole and Carter. 

16. The ſtatute of 18 Eliz. which enacts, that all ſuits upon 
penal flatutes ought to be by original writ, is a general law, of 
which the Court ought to take notice, Noy. 60, 61. in 38, 39 
Eliz. in the cafe of Greedly v. Whitcott. | 

17. It was reſolved, that the ſtatute of Weſtminſter 2. de 


malefuctoribus in parcis, and carta de fore/ta, are general laws con- 


cerning all perſons, of which the Court ex officio ought to take 
notice. 8 Rep. 138. b. Paſch. 8 Jac. C. B. The 7th reſo- 
lution in Sir Francis Barrington's caſe. 8 

18. The defendants were indicted for diſobeying an order of 
ſeſſions to pay money towards building a new workhauſe in Middleſex, 
according to the ſtatute 15 [14] Car. 2. [cap. 12.] It was moved 
to quaſh the indictment, becauſe it was founded on a private act of 
parliament; for though the title and preamble concerned the poor 
in general, yet it was a private clauſe upon which this indictment 
was brought ; but after ſeveral debates the whole Court held, that 
this was a publick act; for the words are (viz.) Aud for the further 
redreſs of the miſchiefs aforeſaid, be it enatted, that a warkhouſe ſhall 
be erected in Middleſex, &c. fo that here is a general remedy pro- 
vided for the poor, though by different methods. Sid. 209. pl. 3. 


Trin. 16 Car. 2. The King v. Pawlin & al. 
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Br. Parlia- 
ment, pl. 60. 
cites S. C.— 
Pl. C. 65. a. 
S. C. cited 
by Moun- 
tague Ch. J. 
as Ld. Say's 
caſe, 


v. Claycole. 


19. Act of parliament concerning the river of Thames is a 


publick act. Sid. 209. in pl. 3. | 
20. In debt upon bond, the defendant pleaded the ſtatutes for 
diſcharge of poor priſoners ; exception was taken, that it is a 
private act, and ought to have been pleaded at large; for it does 
not concern all poor priſoners, but only thoſe who were im- 
priſoned 


L: * 


ous " ion ate ets earned. : * 
r e r 9 aO 
RA 2 Wn * F * 2 x 


priſoned at that time: but it ſeemed to the Court, that it ſhall 
be conſtrued a publick act. 1ft, Becauſe all the people of England 
may be concerned as creditors to theſe poor priſoners. 2. It is 
an act of charity, and therefore ought to have a more candid in- ( 
terpretation. 3. It is an act 70 long, and difficult 12 be placed 
at large, fo that it would put theſe poor people to a greater ex- 
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pence than they can bear, to plead it ſpecially, Ld. Kaym. Rep. [ 

120. Mich. 8 W. 3. Jones v. Axen. | 
500 ] 21. That the ſtatute of 1 Fac. 1. cap. 22. concerning tuners, 0 
is a general law, 2 Lutw. 1410. in a nota there of the Reporter c. 
it is ſaid to have been reſolved Mich. 9g W. 3. Rot. 379. in th 
C. B. in the caſe of Jaques v. Chandler. E 
The differ- 22. An act of parliament concerning revenue of the king is a 8 
ence is, publick law, but it may be private in reſpect of ſome clauſes in E 2 
ee it relating to a private perſon; per Holt Ch. J. 12 Mod. 249. 3 
che king's Nlich. 10 W. 3. Anon. | ed 


reterue for 
re king's advantage, it is general, and judicial notice to be taken of it; ſecus where it concerns it, 
? 


in order to a diminution theresf to the advantage of particular perſons ; and an act of parliament: f 
may be geacral in part end particular in part; per Holt Ch. J. 12 Mod. 613. in cafe of Ingram O 
v. Foot. | pl 
The zi of 23. Af of compoſition, and a compoſition purſuant thereunto, me 
80 of 1 was pleaded in bar to an action of debt upon a bond, without re- th, 
compoſi: Citing the act or laying venue for the compoſition ; and for theſe ki 
n faults jud. pro quer. 12 Mod, 249. Mich. 10 W. 3. Dennis he 
f eee * Roberts. 80 
a private aft, Ld. Ray m. Rep. 381, 382. Mich. 10 W. 3. Platt v. Hill. 37 
2 Mod. 24. This Court is not obliged to take notice of an af? «f /at 
$13.5. C. , k v , Fig for 
city pardem, unleſs the act compel this Court to take notice of it; | 
(tor an act of pardon is not a general act). And it is no con- for 
ſequence, that becauſe a man may give it in evidence upon the ſta 
general iſſue pleaded, that therefore this Court ſhall take notice By 
of it in collateral caſes ; per Holt Ch. J. Ld. Raym. Rep. 709. 5 
Hill. 12 W. 3. B. R. in caſc of Ingram v. Foote. alt 
(C. 2) Of what Statutes, nt being general, the bin 
Court will take Notice without pleading. 5 
| ca 
r, SEN J. thought, that though part of an act of 15 Fs 
Car. 2. (upon which A. was indicted, for not paying 1 
money to a new workhouſe, according to the ſtatute) :s private, 1 
* 7 ! : ; : ot 
yet if it concerns Middleſex, being the county in which this Court K - 
fits, the Court will take notice of it as well as thoſe in London rel. 
ought to take notice of ſtatutes concerning London, without K 
” . . . . n 
, pleading of them in their Courts there. Sid. 209. Trin. 16 ke 
Car. 2. B. R. The King v. Pawlin & al, Overſeers of the 8 1 
Poor of St. Clement's. Es Fre 
| it ne 


(D) Statute. * 
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(D) Statute. In what Caſes it ſhall take away 


the particular Intereſt of a particular Man. 


1 15 J. a man of the clergy has a grant of the king to be diſ- Though he 


charged of tenths whenſoever it ſhall be granted by the ** — 
CONVOca- 


clergy, if the clergy after grants a tenth, though be who has the tion when 
exempricn. be party to this grant, yet his exemption remains: for the tenths 
KOs 85 1 : were grant- 
this accords with the grant. 19 H. 6. 62.]. 3 
allented to it, yet he has not loſt the advantage of his charter by not ſpeaking of it before; for 
none there had power to allow it or diſallow it; and it he had void agzainlt the granting the 
tenths, vet a grant by *the major part would have been ſufficient + whether he would or no. 
Br. Parliament, pl, 88. cites S. C. and 20 H. 6. 12. + The larger edition in folio of Brooke, 
is (enconter ſon ſoveraigne) which is miſprintcd tor {2uconter fon -foten) and fo arc the other 


editions. 
( 5or*} 


2. Strangers ſhall not be bound to tate notice of a particular ac 
of parliament, as they thall of a general act. Br. Double Plea, 
pl. 74. cites 37 H. 6. 15. 
3. Confirmation by att of parliament cannot alter a condition, or 
make an ill writ good, viz, Of a thing which is not compriſed within 
the grant; but contra of a thing contained in the grant, viz. The 
king grants a manor habendum with the advovton, &c. but #7 
he grants my land, and this is confirmed by act of parliament, this is 
good; note the diverſity. Br. Parliament, pl. 71. cites 38 H. 6. 
37 & 38. 8 | | 4 
4. Where a man has title to land by a tail, and after the ſame So where 
land is given to him by parliament, his heir fhall nat be remitted ; WW 
for by the act of parliament all other titles are excluded for ever; and the : 
for it is a judgment of the parliament, that this gift only ſhall land is 


ſtand ; per Englefield Fo Br. Parliament, pl. 73. cites 29 H, 8. 2 
Button v. Savage. liament in 


; tee, the tail 
is deter mined ; fo that the heir ſhall not avoid leaſes or charge made by his father, &c, for the 
lait {tatute binds all former titics and ettatcs not eacepied. Ibid. 


5. An act of parliament between particular perſons ſhall ut Godb. 
bind rangers. And therefore it was adjudged in the caſe of the 28 
prior of Caſtle-acre and the dean of St. Stephen's (as appears by in the auer 
the record thereof 21 H. 7. 1. upon the ſtatute 2 [1] H. 5. of Chalk x. 
cap. 7. which gave the lands of priors aliens to the king), that 2 
this would not extinguiſh an annuity of the * PRIOR OF CASTLE- Barring- 
ACRE, which he had out of a l parcel of a priory alien, ton's caſe. 
notwithſtanding there was no faving in the act. And Mich. 25 Ms 
& 26 Eliz. in + BosWELL's caſe in the Court of Wards, it was 3 
reſolved, that when an act makes any conveyance good againſt the the name of 
king, or any other perſon or perſons in certain, this ſhall not toll 1 
the right of any other, though there be no ſaving in the act. portion of 
8 Rep. 138. a. cited per Cur. Paſch. 8 Jac, C. B. in Sir b:dg- 
Francis Barrington's caſe. „ — 59 
it never was ſeen that a ſtatute or other thing available to one reſpett, ſhall be taken or expounded 
to make a thing good to all reſpccts. 

(E) JYhat 


oe ISS OO So 1 bo 


Statutes, 


(E) What Perſons ſhall be hound by a Statute 1: 
being named. Infants. © 


CLI. N infant ſhall be bound by the ſtatute of 20 E. 3. 
of receipts, to put in ſecurity according to the flatute for 
the value, becauſe the ſecurity is a latere, and the words of the 
ſtatute are general (if any). 33 H. 6. 6. adjudged. ] 
2. A ſtatute which gives corporal puniſhment, ſhall not bind an 
infant. Cntra of other /tatutes, if they do not except infants. 
Br. Coverture, pl. 68. cites Doct. &. Stud. lib. 2. fol. 113. 
3. An infant is not taken within the ſtatute of Wim. 2. 
cap. 25. that failer of record in aſſiſe ſhall make a Ae for 
the ſtatute ſhall have reaſonable conſtruction. Br. Parliament, 


pl. 41. cites 4 H. 7. 10. 


[ 502 ] (E. 2) Private Statutes, Notes, and * Pleadings. 

See (E. 3.) 

A MAN was reſtored by parliament to land forfeited, and had 

writ to the eſcheator to put him in poſſeſſion, and he returned 

aifturbed by N. who came and ſaid that he bad no notice of the 
reſtitution by parliament, &c. And per Juſticiarios, he is excuſed 
till notice, by which iſſue was taken that they occupied after 
notice; quod vide, that notice is requiſite upon an act of parlia- 
ment; the reafon ſeems to be inaſmuch as it is a particular 
matter; for it ſeems of a general act all are bound to take notice. 
Br. Parliament, pl. 35. cites 43 Aſſ. 29. 

2. It was ſaid that a private act of parliament ſhall not conclud: 
men as à general af ſball do, nor ſtrangers to it are not ſo bound 
to take thereof notice as privies are; quod nota, Br. Parliament, 
pl. 27. cites 37 H. 6. 15. | | | 

Writ found. 3. A particular act was made, that the Chancellor calling to hin 
ed upon @ one juſiice may award ſubpama between A. and B. and make an end 


ad of the matter. There, by all the juſtices except Littleton, thy 


. 


liament ſhall not award ſubpœna general, but ſpecial ſubpana mating 


50 e mention of the act; for he ſhall purſue the act Hricihy, and a 
3 common act for common profit ſhall be conſtrued largely; gute 
and other= , the juſtice ſhall be named in the ſubpoena. Pure if the juſtice 
_ g. dies, if the Chancellor may call to him another juſtice z et non 
Br. Parlia- adjudicatur. Br. Parliament, pl. 61. cites 14 E. 4. 2. | 


ment, pl. 66. : ; ; 
cites 22 E. 4. 47, — Br. Brief, pl. 399. cites S. C,—— Le. 133. Arg. cites S. C. 


s. P. Seef 4. Where in action, voucher or aid prayer is againſt the queen, 


CT i, ſhe is a ſole perſon by ſtatute in ſome caſes; and in theſe caſes it 
33 ought to be pleaded, and ſhewn certain; becauſe it is a private 
eee ſtatute; per Brian Ch. J. and others; quod non negatur. Br. 
or , Pleadings, pl. 71. cites 3 H. 7. 14. 
Parliament, pl. 28. cites S. C. 


5. When 
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F. When a private act is pleaded, it is not good to ſay inter 
alia inactitat' et, &c. but if it concerns ſeveral diſtinct matters, 
to recite all that concerns the materia ſubjecta, and to aver that it 


ot is all that concerns this matter. Freem. Rep. 75. pl. 92. Trin. 
1673. Ld. Byron's caſe. | | 
6. Every man is ſo far party to a private act of parliament, as 
not to pa / it, but not ſo as to give up his intereſt. It is the great 
3 queſtion in Barrington's caſe, 8 Rep. The matter of the act 
ko there directs it to be between the foreſters and the proprietors of 
| the ſoil; and therefore it ſhall not extend to the commoners to take 
in away their common : ſuppoſe an act ſays, whereas there is a con- 
1 troverſy between A. and B. It is enacted that A. fhall enjoy it. 
This does not bind others, though there be no ſaving; becauſe it 
4 was only intended to end the difference between them two; per 
FM Hale Ch. J. Vent. 176. in caſe of Lucy v. Levington. 
it, 7. When a private ſtatute is miſp/eaded, and the plaintiff demurs If a private 
thereupon, but does not ſhew the miſpleading for cauſe ; it was e 
diubted whether the Courts may either by the printed book of the Court 
ſtatutes, or by the record, or otherwiſe, tate notice that the mult take it 
ſtatute is otherwiſe than the party has pleaded it. Sid. 356. 8 . 
| pl. 7. Hill. 19 & 20 Car. 2. B. R. Holby v. Bray. unleſs the 
| plaintiff de- 
ad nies it, as he might by pleading xu tiel record, or by alleging that it is further enaFed, &c. and 
ed then, if it is material, he ſhall take advantage. Ld. Raym. Rep. 382. Mich. 10 W. 3. 
7 Platt v. Hill. ö 6 
ed 8. Private acis, which go to one particular thing, are to be | 503] 
wy interpreted literally. 2 Mod. 57. in caſe of Threadneedle v. Sh 
25 Lynam. Arg. in caſe 
: of Wroth v. the Counteis of Suſſex. 
e. 
1 9. Private acts of parliament may be put in iſſue, and tried by 


. the record upon nul tiel record pleaded, unleſs they are produced 
exemplified, as was done in the PRINcE's CASE, in my Lord 


255 Coke's 8 Rep. —and therefore the averment of nul tiel record 
1 was refuſed in that caſe, Hale's Hiſt. of the Law, 16. 
nd : 
2 . : . R N 4 
i: (E. 3) Pleadings in Actions on Statutes in general. ee ; 
—_ 5 citals. 4 
15 I, IN treſpaſs, the plaintiff declared for diſtreſs in one county, | 
ice and carrying it into another county, which is prohibited by | 
on the ſtatute, and did not make mention of the flatute in his writ er i 
count, and exception taken; et non allocatur ; the reaſon ſeems J 
to be, inaſmuch as it is a general ſtatute which prohibits that | 
none ſhall do it; contra of particular ſtatutes, as appears in the 1 
time of H. 7. Br. Parliament, pl. 32. cites 30 Afl. 38. 
en, 2. An ad of parliament of reſtitution of the heir after attainder 
S it of treaſon was, that the heir may enter, except where the king 
ate was bound to recompenſe, and he brought ſcire facias upon the act 
Br. to repeal letters patents made by the king to J. N. in fee, to ſhew 
| | therefore 
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wherefore the land ſhould not be reſumed and delivered to the plaintiff, 
and this word (reſumed) was not in the att; and yet the beſt 
opinion was, that this ſurpluſage in a judicial writ is no default. 
Br. Nugation, pl. 8. cites 7 H. 4. 

3. In action upon the flatute labourers, Paſton would have 
counted and rehearſed the ſtatute in his count; but Preſton faid, 
he need not rehearſe the ſtatute by which he counted without 
rehearſing it, quod nota; the reafon ſeems to be inaſmuch as it is 
a general ſtatute. Br. Parliament, pl. 15. cites 5 H. 5. 11. 

4. Where form of a writ is given by the ſtatute, and a man takes 
common writ, he ſhall not have damages, but according to the 
common law, et e contra, if he takes the form of action given by 
the ſtatute : but where no new form is given by the ſtatute, there 
he ſhall recover upon the ſtatute by writ of common form ; note 
the difference by the beſt opinion. Br. Action ſur le Statute, 
pl. 6. cites 9 H. 6. 2. 2 | 

5. Where it is enacted, that J. S. hall anſwer of all riots and 
treſpaſſes done to IU. N. by bill in B. R. and writ iſſued to anſwer 
to certain riots and treſpaſſes according to the act, &c. and did not 
expreſs certainly what riots and treſpaſſes, and per Judicium, the 
defendant was therefore diſmiſſed ; for though the att be general, 
yet the writ ſhall be ſpecial; but the courſe in B. R. is to award 
capias ad reſpondendum to certain treſpaſſes or felonies, and 
well; but contra it ſhall be upon a ſpecial act of parliament. 
Br. Parliament, pl. 74. cites 24 E. 4. 47. | | 

6. Information was brought in the Exchequer for giving of 
liveries, and did not declare upon what flatute of liveries, and 
exception was taken, et non allocatur ; inaſmuch as it was for 
the king, and the beſt ſhall be taken for him, ſcilicet, that which gives 
the greateſt puniſhment, as it ſeems, Br. Action ſur le Statute, 
pl. 47. eites 5 H. 7. 17. 

504 ] 5 Aud in action of wa/?e a man ſhall recite the fatute of Mt. 
wp danceffor, inaſmuch as no action of waſte was at the common law. 
_—_ for Br. Action ſur le Statute, pl. 47. cites 5 f. 7. 17. 


year: or life, - | | by | 
the ſtatuſe ſhall be rehearſed, becauſe there was no other action or prohibition at common law. 


Br. Parliament, pl. 75- cites S. C. per Mordant. 


S.P. Br. 8. But againft guardian in chivalry, and tenant in dower, it is 


133 otherwiſe ; for of this prohibition was at the common law. Br. 


C. ver Action ſur le Statute, pl. 47. cites 5 H. 7. 17, 
Mordant. | 


S. P. And . But in action of debt againſt adminiſtrators by ſtatute he 


8 all not rehearſe the ſtatute, Br. Action ſur le Statute, pl. 47. 
cutors de CIteS 5 H, 7. 17. | 


gui aſpor- 


fatic in vita teftateri:; for action of treſpaſs was at common law before in other cafes. Br. Par- 


lia ment, pl. 75- ces S. C. 


8. P. And 10. And in formedon in deſcender, which is only by ſtatute, the 
? a ſtatute is not rehearſed ; but this is ina/much as the writ is re- 
N hearſcd 


and ite 


TT 


2 
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hearſed in the /tatute, as it is of quod ei deforceat. Br. Action _ he 
J all not 


ſur le Statute, pl. 47. cites 5 II. 7. 17. its e 
ether in his writor count; but contra in treſpaſs upon the ſlatutet of forcible entry and maleſactors 
in parks, the ſtatute ſhall be rehearſed in the writ; for ihe ſtatute is in the ſe" ers. and unleſs 
it be rehearſed, it does not appear, whether he brings the action at the common law, as he may, 
or upon the ſtatute, Br. Parliament, pl. 75. cites S. C. ; 


* 


11. Where an act of parliament is, that grants made t9 cities Br. Corpo- 
and boroughs ſhall be good ſecundum eorum contenta, there, if the . an 
grant be not good, the act of parliament does not make it good; E. 4. 55, 
for it is ſecundum eorum contenta. Br. Parliament, pl. 64. cites 56. S. C. 
21 E. I. 37 5 

12. A man ſhall take advantage of a general act without S. P. Br. 
pleading it. Contra of a particular act. Br. Parliament, pl. 64. 3 
cites 21 E. 4. 56, 57. 3H. 7.14.— 

: A ſtatute is 

made general for all men, therefore may be pleaded generally, but particular flatutes which go to 
particular men ſhall be otherwiſe. Br. Parliament, pl. 40. cites 4 H. 7, 8. | 


13. If an af is made which pardons all men which were with 
the party of R. 3. In pleading this ſtatute he o»ght to ſay, that 
he was with the party of R. 3. But if the ſtatute be general, 
there is no need for the party to allege it, .inaſmuch as all-men 
are bound to have conuſance thereof. And alſo when a /tatute 
is made for the benefit of one man, if he will not uſe the advantage 


thereof by ſhewing it, it is at his peril; as if the king will 


pardon a man by his charter, he ſhall not have benefit thereof 
unleſs he will himſelf. See D. 27. b. 28. a. pl. 180. Hill. 
28 H. 8. in the caſe of the Abbot of Weſtminſter v. the Exe- 


cutors of Clerk. - 
14. The ſtatute of 32 H. 8. cap. . made againſt maintenance H. was in- 
was recited to be made at a parliament begun 28 April, 32 H. 8. dicted and 


whereas it began on 28 Apr. 31 H. 8. and was continued by —_ Re 


prorogations till 32 H. 8. and then the act was made, ſo that no »i/temeazor 
parliament was held as the plaintiff recited. It was agreed, that . a/tering 

the count ſhall abate for the miſrecital. Pl. C. 79, a. 84. a. „ 
Hill. 6 & 7 E. 6. Partridge v. Strange and Croker. he with the 


other com- 
miſſioners ſigned in purſuance of the /and-tax ac, which was enacted at a ſeſſions of parliament 
held in November, quarto Aanez Regine.” Exception was taken, that in the indiftment the act 
was not well ſet forth; for though the writs of parliament were returnable the 14 of Fune, the 
time mentioned in the indictment, and right according to the printed book, yet being proregued 
til! October, the ſeſſions did not commence till then; whereupon the indiftment was quaſhed. 
11 Mod. 213. Paſch. 6 Ann, B. R. The Queen v. Hickeringill. 0 


15. Where one act probibits a thing and another inflifts a [ 505 ] 
penalty for doing it, both the acts muſt be recited; for they are Ou. 135. 
bath as one act; per Saunders Ch. B. Pl. C. 206. in the caſe of * C. cued 


Stradling v. Morgan. . 1. 
but ſays, that where the ſtatute is only revived without any addition to it, there contra formam 
Ratuti is enough. | . 
16. If there be an act of parliament, in which, are diverſe * In — 
branches, a man may mention one only if it ſerves his * purpoſe; f perle. 
Vor, XIX, P P but ment it is 


=. 


r 
Lo SF 
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_ uſed but per Harper J. if there be in the act a provys or exception, or 
oo 5 other matter; becauſe ſuch proviſo or exception, &c. is parcel 
than ſeries Of every branch, ſo that the branch is not perfect law without 
—— it, ſuch + proviſo, &c. ought to he pleaded by the party. . 
and he nec 3 Fw. De = 9a, 05, HI 

not pleas 410. b. in the cafe of Newys & Scholaſtica v. Larke. 

the whole at. D. 103. b. pl. 7. Mich. 1 & 2 Ph. & M. Fulmerſton v. Steward, S. P. 
2 Jo. 30. E. of Shaftſbury v. Ld. Digby.— 2 Ven. 213. Auon.— For every part of it is an 
act, and part of a ſtatute may be publick end part private. as the (latute of Welt. 2. Per Bridg- 
man Ch. J. And for the ft cites Pl. C. 63. Dive v. Maningham; and for the laſt cites Hob, 
2275. Needier's caſe; and that the ſtatute of Reculancy 1s general, but that part of it which con- 
cer ns unive fities preſenting to the livings of reculants is private, and mult be plcaded, he cited 10 
Rep. Chencellor of Oxford's cafe. Ser Sid. 24. in the caſe of Allen v. Robinſon. 


S. P. Br. Pleadings, pl. 164. cites 10 H. 7. 19. 15. though the proviſo arifes to his difad- 


vantage. And it was faid by Creby Ch. J. that wheie an exceprion is incorporated in the bod) 
of the clayſe. he who pleads the clauſe ought aifo to plead the exception: but when there 1s 4 
clauſe for the ben: fit of the pleager. and afierward' fois a proviſo which is againft bim, he ſhall 
plead the clauſe, and leave it to the adverlary to thew the proviio. Ld, Raym. Kep. 120. MIch. 
8 W. 3. Jones v. Axcn. | 


This A der- * Where a man will take benefit of an a7 of pardon, he m 


E SM aver, that he is not a perſon excepted; but where he claims no 


Brotherick, benefit by it, but only to keep that which he had before the att, 
that he that in ſuch caſe he need not make ſuch averment ; per Harper and 
will rate Dyer accordingly. Pl. C. 488. in Nicholl's caſe. 


eadvancze of 
an act of parliament with an exception muſt ſhew himſcif out of the exception, viz. If the ex. 
ceptions be of ptr ſons the rule holds; becauſe the Court, upon reading of the ſtatute, cannot know 
whether he be the perion excepted or not; and therefore the party, who knows himſelf belt in 
that caſe, mult (hew himſelf out of the exception: and it is an advantage given by the ſtatute to 
fuch 26 ate not diſabled to take it by the exception; but if the exception be of offercces, of which 
the Court may be informed by reading the ſtatute, he that pleads the ſtatute need not (ay, that 
is an offence not excepted; and for this he cited Noy. 99. Mo. 619. 12 Mod. 612, Hill, 13 
W. 3. B. R. in the caſe of Ingram v. Foot. | 

Holt Ch. J. ſaid, he was not ſatisfied with the caſes, where it is held, that a man pleading an 
att of pardon ought to aver, that he is not within the exceptions; but the {aid matter ought 75 br 
replied by the plaintiff or the Attorney Genera), as the caſe happens to be. And it is ſo in all caſes 
of private acts of pardon whetlocvcr; and the catcs to the contrary are not founded upon lol: 
xeaicn, Ld. Raym. Rep. 709. Hill. 13 W. 3 B. R. in the calc of Ingram v. Foote. 


18. In an ation upon a ſtatute which prohibits a thing upon 
which a penalty is demanded, the iſſue may be non culp. or 10. 
debet; and fo it has been oftentimes refolved in this Court. Cro. 
E. 766. Trin. 42 Eliz. Wortly v. Herpingham. 

19. Statute of limitations being pleaded to be made 24 Fac. was 
held to be naught; but in another caſe, it being pleaded to be mad: 
in the 21/7 year of the reign of King James over England, Scit- 
land, &c. was held good enzugh : they would not take notice what 
year of his reign over Scotland it was, it being right for England. 
But it was agreed, that though this is an act that the judges ſhall 
take notice of, being general, yet if the party takes upon hin 
to plead it fpecially, and miſtakes, it is fatal to him. Freem. 

# 505 1+ Rep. 311. pl. 389. in Canc. Anon. | | 

The Courts 20, The ſureſt way of pleading an act of parliament is to 
—— ſhew, that the parliament was held juch a year of the king, without 
oughtto taking notice of the commencement, which is good pleading ; per 
take notice Levins, Serjeant. Ld. Raym. Rep. 210. Paſch. 9 W. 3. in 
— — the caſe of Birt qui tam, &c. v. Rothwell. 

all parliaments; per Cur, 1.4. Raym. Rep. 343. Paſch. 10 W. 3. S. C.——8. P. Lev. 296. 
Mich, 22 Cat. 2. B. R. in the calc of the King v. Wild. | 21. Where 


E.8. of non-reſidence, which was no offence at common law, and 


21. Where in ple>Jing an at of parliament it is ſaid, that 
the parliament continued uſque ad ſuch a day, the words (uſque 
ad) in ſick cues of acts of parliament always include the day to 
which tie uſque ad is applied; but in all other cafes the uſque 
ad is excluſive of the day. But in cafes of acts of parliament 
it is uſually faid, that the parliament was held uſque ad ſuch a 
day, Guo die it was prorogued. Arg. to which the Court agreed. 


And Ireby Ch. J. ſaid, that the word prorogation was not found 


upon the Rolls till the time of E. 4. Ld. Raym. Rep. 210. 


Paſch. 9 W. 3. Birt Qui tam, &c. v. Rothwell, 
22, Where an a#ton is brought upon a flatute, as the ſtatute cf = * publick 
act be miſ- 
„ : recited in 
he mijrecites the ſlatute, ſo as there is no ſuch ſtatute as he has the time, 
declared upon, and he concludes contra formam /tatuti, it is ill; if the plea 


, "MR. be tied 
for though the ſtatute be a general ſtatute, yet the plaintiff has t uÞ 


confined himſelf to that ſtatute, upon which he declared by theſe tatute 
words, contra formam ſtatuti. Ld. Raym. Rep. 343. Paſch. wen the 


: . efendant 
10 W. 3. Birt Qui tam v. Rothwell. | . 
by vigore ſtatuti prædicti, or contra formam ſtatuti prædicti, this miſrecital will be fatal; but if 
the concluſion be contra formam ſtatuti generally, the judges will take judicial notice of it as much 
es if it had been ſhewn in the plea, And the ſame law of any other variance. Per Holt Ch. J. 
Ld. Raym. Rep. 382. Mich. 10 W. g. in the caſe of Platt v. Hill. 


23. When a ſeſſion of parliament is held after a proroga- If an action 
tion, then they ſay, that it was held by prorogation ſuch a day; — 3 
but they never ſay held the day of the adjournment, but ſuch a of parlia- 


day of the ſeſſions, without taking notice of the adjournment, ment, and 


which is a continued act. Ld. Raym. Rep. 343. Eaſter 10 3 
W. 3. in the caſe of Birt qui tam, &c. v. Rothwell. have been 
| held by pro- 


r:gation when it was by adjournment, it will be fatal; and before the time of H. 6. acts of parlia- 
2 were by way of petition and anſwer. Per Holt Ch. J. 12 Mod. 602. Mich. 13 W. 3. 

. R. Anon. i 

When a ſtatute is made at a ſeſſion of parliament held by prorogatiqn, the moſt brief and ſure 
way is to plead quod ad ſeſſionem parliamenti tent.“ ſuch a day and year at ſuch a place. Lutw. 
140. in a note there, cites Cro. J. 111. Ford v. Hunter. Cro. J. 111. pl. 9. Hill. 13 
Jac, B. R. The caſe was, the plaintiff ſuppoſed the ſtatute to be made ad parliamentum tentum 
8 Eliz. whereas it began 5 Eliz. and fo it ought to have been ad ſeſſionem parliamenti tent.“ in 


anno 8vo. Eliz, and theretore after demurrer it was ruled to be ill. 


24. There is not that ſtrictneſs required in pleading an act 
of parliament upon a collateral matter, as when it is directly 
proce againſt the king. 12 Mod. 613. Hill, 13 W. 3. 

R. in caſe of Ingram v. Foot. | | 

25. Tenant for years cannot aſſign over his ferm without 
writing; but the aſſignment may be pleaded without ſaying it 
was by deed. If a thing might have been dane at common law 


without writing, and an act of parliament comes and fays it ſhall 


not be good without writing, that ſhall not alter the manner of _ 
pleading, but the pleading ſhall continue as before, and its being 
in writing ſhall come in evidence: but if a thing be made good 
originally by act of parliament, there you muſt plead all the cir- 
cumſtances of the act, as upon the ſtatute of 32 H. 8, of wills, 

you muſt ſet out that the will was in writing, and. fo plead it; 

= Pp 2 2 per 
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per Cur. 12 Mod. 540. Trin. 13 W. 3. B. R. Birch v. 
Bellamy. 
26. Il ben a flatute gives a plea, it muſi be pleadei in the words 
F the ſlatute; per Holt Ch. J. II Mod. 207. Hill. 7 Ann. 
R. Hull v. Holliday. 


* (E. 4) Proceſs in Actions on Statutes. 


1. IN actions given by ſtatute, a man ſhall not have other 

1 proceſs than is limited in the ſtatute; but if it comes in by 
prefentment or by indictment, proceſs of outlawry lies; but where 
writ which was at the common law before is given in a new cat-, 
as debt againſt executors, or treſpaſs for executors of goods carried 
away in the life of the teſtator, ſuch proceſs ſhall be made as it was 
in thoſe actions before at the common law ; per Babb, Br, Pro- 
ceſs, pl. 57. cites 8 H. 6. 9. | 


1 Cz. 5) MMiſrecital. 


1. IF che Ling by act of parkament recites an act where there t; 
no fuch act, and confirms the fame ęſlate of the party contained 
in the act, this is a concluſion to all to ſay, that the tenant had 
nothing in the land at the time of the making of the act, or at the 
time of the confirmation; per Huſſey. Quære. Br. Parlia- 
ment, pl. 78. cites 9 H. 7. 2. . 
2. If a man in an action or pleading alleges a ſtatute, and 
ee pl 3. miſrecites it in matter or in year, * day or + place, the other may 


> pet demur generaily; for there is no ſuch ſtatute, and then there is 
holden ne- no ſuch law; for every one who meddles with it ought to ſhew 


ceflary wo the law truly; but in cafe of the king it may be amended, and 


1 3 * : 
_ mn this in another term. Contra for a common perſon. Br. Par- 


county the liament, pl. 87. cites 23 H. 8. 

parliament 

was bolden, but that the omiſſion of the day is no fault. 2 Hawk. Pl. C. Abr. 227. S. 6;. 
t S. C. cucd Arg. 2 Bullt. 49 in caſe of Creſwick v. Rookiby. 


$. C. ard 3. If one recites a flatute made ſuch a day where no flatute was 
1 made at that day, he has failed; for he does not refer the ſtatute 


Hilti 2% to the knowledge of the judges, as he had done if he had ſaid 
Eig. C. B. contra formam ſtatuti in ſuch caſe made and provided, in which 


mo a caſe had he fo ſaid, the Jaw would refer the thing to ſuch ſtatute 


Aron — As had been apt for it, but he has recitsd one act, and he does not 
$.C. cited 2 intend any other; and if there be no ſuch, then he has grounded 
Le. 186. in his action upon that which is not, and fo the recital of the dar; 


Foarnam's 2 5 2 "hz f . 
exſe. which is ſurpluſage, makes the matter vitious, if it be miſrecited. 


But where Arg. PI. C. 79. b. and Ibid. 84. b. S. P. accordingly, by Mon- 
133 tague Ch. J. in cafe of Partridge v. Strange & Croker. 

pleaded a private act of parliament, and miffonk the day of the commencement of the parliament, che 
_ other party demurred generally. But judgment was given againſt [it ſeems that it ſhould be (fo!) 
the bilkop ; for though the aft be private, wherco! the Court is not bound to take notice, yet = 
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day of every parliament is publick, of which they are bound to take notice. Mo. 351. x. pl. 742. 


 Paſch. 41 Elz. B. R. The Biſhop o! Norwich's caſe. 


So in debt upon the ſtatute of Ed. 6. for not fetting out his tithes, the plaintiff declared quod 
cum 4 die Novemb. 2 E. 6. it was enatted, &c. and ſo recites the ſtatute : after a verdict for the 
plaintiff, it was moved in arreſt of judgment that there is no ſuch ſlatute, becauſe the parliament 
began Ed. 6. and continued by froregation till 4 Newems. 2 E. 6. and fo tne plaintiſf miſtaken. 
Sed non allocatur, becauſe there ate 1990 precedents contra; and in reſpect of the continual uſage of 
laying the ſtatute in this form as the plaintiff has declared, Ihe e . they would not alter it: 
for that would be t diſturb all the judgments that ever were given iu this Court. Yelv. 126, 127. 
Paſch. 6 Jac, B R. Oliver v. Coltins, Biownl. 100. S. C. accordingly, and the one is a 
tranfcript from the other. S. C. cited 2 Mod. 241. in the caſe of Spring v. Eve, and ſaid this 
had been often held good, et multitudo ertantium tollit peccatum. 

In debt upon the 29 FEliz. cap. 4. brought by the ſheriff for his fees in ſerving an [ 508 J 
execution; after a verdict tor the plaintiff, it was moved in arreſt of judgment, that 
the time of holding that parliament was miſrecited; for by the copies out of the Rolls, it appears 
715 be held and to begin 29th October; and the plaintitÞ had declared that it began on the 15th of 
February, whereas in truth it was adjourned from that time to the 15th February, and then con- 
tnued till it was dillolved. But the Court were all of opinion, that though it was miſtaken, yet 
the miſrecual is cured oy the verdict, and he ſhould have pleaded nul tiel record; but having ad- 
mitted it in pleading, they cannot judicially take any notice to the contiary. 2 Mod. 240. Trin. 
29 Car. 2. C. B. Spring v. Eve. 

So the ſtatute of 5 & 6 E. 6. 14. in the printed 392k, is mentioned to be made at a parliament 
heid 6y proregation upon the 234 Fanuary, whereas by the roll it is the goth Fanuary, in an in- 
formation grounded on this ſtatute, it was moved that there was no ſuch ttatuce in ſotce; for that 
in the ig Eliz. cap. 25. which continues the flatute of 5 & G E. 6. it is ſaid likewiſe to be beld 
23d January, which being miſtaken, there is ub ſuch flatute, and fo no continuance, But the Court 
would not allow it; for this being an ancient ſtatute of continued ule aud general good, and no 
other ſtatute as to this purpoſe in being, the intent of the makers is plain; and at this time of day 
they will not admit of ſuch an eee ge Skin. 110. 121. pl. 2. Trin. 35 Car. 2. B. R. non. 

Scrjcant Hawkins lays, a milrecital of te place or day on which the eee a was holden, by 

, vitiates the indittment ; 
for the Court takes judicial notice of all ſuch ſtatutes, and will not make good 2 proceeding which 
of the party's own lhewing appears to be commenced on a ſuppoſed ſtatute of this kind, where 
there is no ſuch ſtatute. As if a parliament be ſummoned to meet on the 23d of January, and before 
the meeting be prorogued to the 25th, &c. and a ſtatute made by it be recited, as made in a pariia- 
ment holden on the 23d, &c. Or it a parhament firff holden in ene year, be froregued to anther, 
and a*/atute made the ſecond year be recited, as having been made at a parliament helden or begun 
in ſuch ſecond year, winch is all one, inftead of ſaying that it was made at 4 [cfſions of parliament 
chen holden, and the indictment conclude contra formam ſtatuti pradifti, &c yet taults of this 
nature may be helped by the conſtant courſe of precedents on a flatute, or by concluding contra 
formam fratuti, without adding predict; or, as lome lay, by the defendant's admittence, that there 
is ſuch a tatute as is ſuppoſed a repugrancy in ſetting forth the time when a parliament was holden, 
is fatal; as if a ſtatute be recited (o have been made in the 1/4 and 2d years of ſuch a king. 


2 Huwk. PI. C. Abr. 226, 227. S. 65. 


4. He that recites a ſtatute, is not bound to recite the very words 
thereof, ſo long as he miſſeth not of the ſubſtance and neceſſary 
conſequence thereupon z and yet the ſafer way is to vouch the 
words of a law as they be. Co. Litt. 98. b. 

5. If one in his declaration recites a ſtatute which be need not Oro. E. 88. 
do, and miſrecites the ſame, this miſrecital ſhall make the decla- e = 
ration bad. 2 Bulſt. 50. in caſe of Creſwick v. Rookſby, oy 
cites it as reſolved in B. R. in 32 Eliz. between Goſnal and 
Kindlemas. | 

6. In an indictment upon the ſtatute of 8 H. 6. exception was 
taken that the ſtatute is, if a recovery in aſſiſe, or action of treſpaſs 
by verditt, or in any other manner, &c. and theſe words (or in any 
other manner) are omitted; ſo the ſtatute is miſrecited. And this 
was held a material exception, for in this the L of the ſtatute is 
altered, for this is tied to a recovery by verdict only; but if it 
had been miſrecited in a point not material, it had been other- 

Pp 3 wiſe, 
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wiſe, and the indictment was diſcharged. Cro. Eliz. 186. pl. 10. 
Thin. 32 Eliz. B. R. Farr v. Eaſt. | 

6. In an action upon the ſtatute of 8 Elix 2. of arreſts, ex- 
ception was taken to the declaration, that the ftatute was miſ- 
recited; for the ſtatute is, any per/on hall voluntarily procure 
any other to be arreſted, to anſwer in the Court of, &c. where any 
privilege is uſed to hold plea in atlions perſcnal. And the ſtatute 
is recited, where any privilege is uſed to hold plea in any action, 
omitting (perſonal) and ſo as it is recited, it refers to all actions: 
and fo was the opinion of the Court, that it was a plain miſ- 
recital; and though the ſtatute is * general, and need not to be 
recited, yet when he recites it falſely it makes the plea ill; and 


for this cauſe principally it was adjudged that the plaintiff nihil 
capiat per Billam. Cro. Eliz. 236. pl. 1. Trin. 33 Eliz. B. R. 


Vander Plunken v. Griffith. 

8. If a ſtatute which is a general law be miſrecited, though 
Bath the parties do agree that there is ſuch a ftatute, yet the Court 
who 15 to take notice of a general law, knowing that there is no 


ſuch ſtatute as is pleaded, could give no judgment. See Cro. 
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Brownl. 
266. S. C. 
die name 
of Woolſey 
v.-Shep- 
herd, and 
the Court 
held, the 
miſtaking 
the dav of 
the att 15 


E. 245. Mich. 33 & 34 Eliz. B. R. Love v. Watton. 

9. Eden and others were indicted upon the ſtatute of 8 H. 6. 
cap. 9. of forcible entry, for that he and diverſe others in the in- 
dictment named, forcibly entered and diffeiſed Alice Knotsford. 
1f, Exception was taken, for that the ſtatute is recited, that if 
any be expelled or difſeiſed, whereas it ought to have been expelled 
and diſſeiſed. But it was ſaid, that the printed books, and alſo the 
parliament roll, is in the disjunctive; and therefore non allocatur. 
Cro. E. 697. pl. 10. Mich. 41 Eliz. B. R. Eden's caſe. 

10. Another exception was, becauſe the /taiute is, if any feoff- 
ment or diſcontinuance thereof be made, &c. and then reciting the 
ſtatute, this word (thereof) was left cout. And for this cauſe held 
to be ill ; for there is not any ſuch ſtatute, and the miſrecital of a 
{tatute is cauſe to avoid it. Cro. E. 697. pl. 10. Eden's caſe. 

11. Exception to an indictment upon the 8 H 6. of forcible 
entry was, becauſe the ſtatute was miſrecited in the indict- 
ment, ſetting forth that the fine mentioned in the ſtatute was 
given ditto domino regi, whereas the words in the ſtatute are mino 
regi, without (dicto). The whole Court were clear of opinion 


that it was a good exception, and that it had been ſeveral times fo 


adjudged; and therefore the party was diſcharged, and a writ of 
re-reſtitution awarded. Bulit. 218. Trin. 10 Jac. The King 
v. Coles. 

12. In aſſault, &c. and falſe impriſonment, the defendant juſ- 
tified under a warrant directed to him by a juſtice of the peace, 
to take and impriſon the plaintiff for keeping an alchouſe contrary 
to the ſtatute made 12 February 5 Eliz. whereas it was made 
12 February 5 Ed. 6. but adjudged, that this miſrecital was not 
material; becauſe being a general act, the juſtices ought to take 
notice of it. Godb. 178. pl. 249, Mich, 8 Jac, C. B. Jolly 
Woolſey's caſe. | 


unt prejudicial by way of bar, but by way of count it muſt be laid truly, 


13. In 


* 
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13. In an action of falſe impriſonment againſt the defendant 
and two other juſtices of peace, they juſtified under the ſtatute 
i AT. that it ſhould not be lawful for any malitioufly and contume- 
liaufly to mole/t or difquiet any perſon or perſons which are ar after 
/hauld be preachers. Upon a general demurrer to this plea, ex- 
ceptions were taken, that the ftatute was miſrecited ; for the 
words in the ſtatute are in the d1yund:ve malitiouſly or con- 
tumelioufly ; but adjudged, that where the words precedent and 
ſubſequent in the disjunctive are all of one ſenſe, there the word 
(ar) is all one with the copulative (a but where they are of 
divers natures (as by word or deed) it is otherwiſe. Another 
exception was, that the words in the ſtatute are (by the greater 
part of the juſtices) whereas the recital was (by the better part of . 
the juſtices); but notwithſtanding theſe exceptions, it was ad- 
judged againſt the plaintiff, Godb. 246. pl. 343. Hull. 11 Jac. 
B. R. Croſſe v Stanhope. | 

14. In an action upon the ſtatute of Wincheſter, 12 E. 1. of s, c. cyea 
hue and cry, a verdict was for the plaintiff, It was moved in Freem. 
arreſt of judgment, that the plaintiff in his declaration had miſ- 1 1 
recited the ſtatute. Roll Ch. J. took this difference, that if one 1 Ld. 
bring an action on a ſlatute, and in his declaration miſrecites it Suarrs- 
in words that ge to the ground of the ation, though there be a 14 piaz, 
verdiet in the caſe, yet it is not helped. But if the miſrecital by name of 
be in words that do not go to the ground of the action, it is Browzz's 
helped after verdict by the ſtatute of Jeofails, Sty. 231. Trin. 4 na 


1650. B. R. Boomer V. Cleve. that he re- 
| cited the 
ſtatute of 13 E. 1. cap. 1. S. 2 according to the printed book, which is burning of houſes, whereas 
the roll is *® arſons, and not arſons de meaſons. Yet being his action was brought for a robbery, 
and he had recited that part well enough, the plaintitt had his judgment. 

* The recital was (incendia domorum) and the precedents arc all {o; but the parliament roll 
is {tincendia) g-nerally without (domorum) and it was held good enough, and judgment given ac- 
cordingly. 2 Mod. 99. cited in the S. C. 2 Jo. 51. ſays, this was the caſe of BowuzeE 
v. Fü ER E, and other Inhabitants of Godlaxton Hundted; and that the record was U 510 ] 
entered Hill. 1649. B. R. Rot. 503. and was ſhewn to the Court, and a copy of 

the act brought by order of the Court from the Tower of London. S. P. 5 Mod. 318. in 


caſe of the King v. Slatford. 


15. In action upon the ſtatute ds ſcandal;s magnatum, and 2 Jo. 49. 
verdict for the plaintiff, it was moved in arreſt of judgment, that 310 1 
the ſtatute 7s of dukes, earls, juſtices, and other great officers of the $.C. 
realm; and they had recited in their declaration de ducibus, præ- 
latis, &c, et magnis officiariis regni, and left out the words (and 
ether) which it was alleged, had altered the whole ſenſe of the 
ſtatute ; for by this means the ſtatute ſhould extend only to ſuch 
as were named before, whereas it extends to ſeveral great officers 
that are not named, viz. Ld. Chamberlain or High Conſtable, 
Rainsford delivered the opinion of the whole Court, that it is 
well enough; for the plaintiff has truly recited ſo much as con- 
cerns his purpoſe to ground his action upon, and if he had recited 
no more, it had been well enough : and he faid, there is no dif- 
ference betwixt this and BLOMER's caſe, [which ſee pl. 14.] and 
ſo is the caſe of Dive and ManninGHAM, that a man need 
recite no more than makes for his caſe; and ſo he gave judgment 


Pp 4 | in 


508 5 Statutes. 


wiſe, and the indictment was diſcharged. Cro. Eliz. 186. pl. 10. 
Trin. 32 Eliz. B. R. Farr v. Eaſt. 

6. In an action upon the ſtatute of 8 Elix 2. of arreſts, ex- 
ception was taken to the declaration, that the ſtatute was miſ- 
recited; for the ſtatute is, if any per/on ſhall voluntarily procure 
any other to be arreſted, to anſwer in the Court of, &c. where any 
previlege is uſed to hold plea in actions perſenal, And the ſtatute 

is recited, where any privilege is uſed to hold plea in any action, 
p. per Omitting (perſonal) and ſo as it is recited, it refers to all actions: 
en J. and fo was the opinion of the Court, that it was a plain miſ- 
Cart. 150. recital; and though the ſtatute is * general, and need not to be 
gd recited, yet when he recites it falſely it makes the plea ill; and 
in caſe of for this cauſe principally it was adjudged that the plaintiff nihil 
Foot v. capiat per Billam. Cro. Eliz. 236. pl. 1. Trin. 33 Eliz. B. R. 

Berkicy. Vander Plunken v. Griffith. 
Ow. 19. 8. If a ſtatute which is a general law be miſrecited, though 
E * b:th the parties do agree that there is ſuch a ſtatute, yet the Court 
who is to take notice of a general law, knowing that there is no 
ſuch ſtatute as is pleaded, could give no judgment. See Cro. 

E. 245. Mich, 33 & 34 Eliz. B. R. Love v. Watton. 

[ 5299 ] 9. Eden and others were indifted upon the ſtatute of 8 H. 6. 
cap. 9. of forcible entry, for that he and diverſe others in the in- 
dictment named, forcibly entered and difleiſed Alice Knotsford. 


Iſt, Exception was taken, for that the ſtatute is recited, that if , 


any be expelled or difſeiſed, whereas it ought to have been expelled 
end diſſeiſed. But it was ſaid, that the printed books, and alſo the 
parliament roll, is in the disjunctive; and therefore non allocatur. 
Cro. E. 697. pl. 10. Mich. 41 Eliz. B. R. Eden's caſe. 

10. Another exception was, becauſe the /taiute is, if any ſeoſf- 
ment or diſcontinuance thereof be made, &c. and then reciting the 
ſtatute, this word (thereof) was left out, And for this cauſe held 
to be il] ; for there is not any ſuch ſtatute, and the miſrecital of a 
ſtatute is cauſe to avoid it. Cro. E. 697. pl. 10. Eden's caſe. 

11. Exception to an indictment upon the 8 H 6. of forcible 
entry was, becauſe the ſtatute was miſrecited in the indict- 
ment, ſetting forth that the fine mentioned in the ſtatute was 
given ditto domino regi, whereas the words in the ſtatute are d amino 

regi, without (dicto). The whole Court were clear of opinion 
that it was a good exception, and that it had been ſeveral times fo 
adjudged; and therefore the party was diſcharged, and a writ of 
re-reſtitution awarded. Bulſt. 218. Trin. 10 Jac, The King 


v. Coles. 
Brownl, 12. In aſſault, &c. and falſe impriſonment, the defendant juſ- 
32 . tified under a warrant directed to him by a juſtice of the peace, 


of Woolſey to take and impriſon the plaintiff for keeping an alehouſe contrary 
v. Shep- to the ſtatute made 12 February 5 Elix. whereas it was made 


* — 12 February 5 Ed. 6. but adjudged, that this miſrecital was not 


held, tte material; becauſe being a general act, the juſtices ought to take 
miſtaking notice of it. Godb. 178. pl. 249. Mich, 8 Jac, C. B. Jolly 


oo - ng Woolſey's caſe. 


unt prejudicial by way of bar, but by way of count it muſt be laid truly, 
13. In 
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13. In an action of falſe impriſonment againſt the defendant 
and two other juſtices of peace, they juſtified under the ſtatute 
1 that it ſhould not be lawful for any malitioufly and contume- 
l:aufly to mole/t or difquiet any perſon or perſons which are ar after 
ſhould be preachers. Upon a general demurrer to this plea, ex- 
ceptions were taken, that the ftatute was miſrecited ; for the 
words in the ſtatute are in the d:yund:ve malitiouſly er con- 
tumelioufly; but adjudged, that where the words precedent and 
ſubſequent in the disjunctive are all of one ſenſe, there the word 
(or) is all one with the copulative (and) but where they are of 
divers natures (as by word or deed) it is otherwiſe. Another 
exception was, that the words in the ſtatute are (by the greater 
part of the juſtices) whereas the recital was (by the better part of 
the juſtices); but notwithſtanding theſe exceptions, it was ad- 
judged againſt the plaintiff, Godb. 246. pl. 343. Hill. 11 Jac. 
B. R. Croſſe v Stanhope. 6 

14. In an action upon the ſtatute of Wincheſter, 12 E. 1. of 8. c. cied 
hue and cry, a verdict was for the plaintiff, It was moved in Freem. 


arreſt of judgment, that the plaintiff in his declaration had miſ Rep. 429. 


. * * . . * . E . 1 
recited the ſtatute. Roll Ch. J. took this difference, that if one Cy Ld. 
bring an action on a /atute, and in his declaration miſrecites it Suarrs- 

BURY V. 


in words that ge to the ground of the action, though there be a „ ns 
verdict in the caſe, yet it is not helped. But if the miſrecital by name of 


be in words that do not go to the ground of the action, it is Browzz's 
helped after verdict by the ſtatute of Jcofails. Sty. 231. Trin. 84 23 
1650. B. R. Boomer v. Cleve. a that he re- 

| cited the 
ſtatute of 13 E. 1. cap. 1. S. 2 according to the printed book, which is burning of houſes, whereas 
the roll is * arſons, and not arſons de meaſons. Yet being his action was brought for a robbery, 
and he had recited that part well enough, the plaintitt had his judgment. 

* The recital was (incendia domorum) and the precedents are all fo; but the parliament roll 
is {incendia) gen rolly without {(domorum) and it was held good enough, and judgment given ac- 
cordingly. 2 Mod. 99. cited in the S. C. 2 Jo. 51. ſays, this was the caſe of Bow 
v Fs kER E, and other Inhabitants of Godlaxton Hundted; and that the record was [ 5 10 ] 
entered Hill. 1649. B. R. Rot. 503. and was ſhewn to the Court, and a copy of 
the act brought by order of the Court from the Tower of London.. P. 5 Mod. 318. in 


caſe of the King v. Slatford. 


15. In action upon the ſtatute ds ſcandalis magnatum, and 2 Jo. 49. 
verdict for the plaintiff, it was moved in arreſt of judgment, that 3 
the ſtatute is of dukes, carls, juſtices, and other great officers of the S. C. 
realm; and they had recited in their declaration de ducibus, præ- 
latis, &c, et magnis officiariis regni, and let aut the words (and 
other) which it was alleged, had altered the whole ſenſe of the 
ſtatute ; for by this means the ſtatute ſhould extend only to ſuch 
as were named before, whereas it extends to ſeveral great officers 
that are not named, viz. Ld. Chamberlain or High Conſtable. 
Rainsford delivered the opinion of the whole Court, that it is 
well enough ; for the plaintiff has truly recited ſo much as con- 
cerns his purpoſe to ground his action upon, and if he had recited 
no more, it had been well enough : and he faid, there is no dif- 
ference betwixt this and BLOMER's caſe, [which ſee pl. 14.] and 
ſo is the caſe of Dive and ManNninGHAm, that a man need 
recite no more than makes for his caſe ; and ſo he gave judgment 
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in nomine totius Curiæ pro quer.“ Freem. Rep. 425, 426. 
pl. 572. and Paſch, 1676. and page 429, 430. pl. 578. Irin. 
1976, Ld. Shaftſbury v. Ld. Digby. | | 
16. In pleading the ſtatute of 23 H. 6. of ſheriff's bonds, 
inſtead of counties it was faid courts) and where the ſtatute 
makes void an obligation taken (to himſelf) he emitted in his plea 
the words (to himſelf). The doubt was, whether when a private 
ſtatute (as this was admitted to be) is miſpleaded, the Court may, 
either by the printed book, or by the record, or otherwiſe, take 
notice, that the ſtatute is otherwiſe than the party has pleaded it. 
Adjornatur. Sid. 356. pl. 7. Hill. 19 & 20 Car. 2. B. R. 
Holby v. Bray. 
*Hard.324 17. Miſrecital of the title of an ad of parliament does not 
Pla. Pech. vitiate; for the title is no part of the act, and therefore it is but 


— ſurpluſage, and cites Hard. 324. in the caſe of the * Attorney 


quer — General v. Hutchinſon and Pocock, by Hale Ch. B. And 


— Powell J. ſaid that it was ſo adjudged in the Houſe of Peers, in 


62. Mich. a Caſe of DARW N v. E. of Monmouth; and by Treby Ch. J. 


Anne, B R. the title of the act is but a new uſage, and begun about 11 H. 7. 


— hak but the miſrecital f the purview for ænacling part always vitiates. 


Wir ins, Ld. Raym. Rep. 77, 78, Paſch. 8 W. 3. + Chance v. Adams. 
But Holt | 

Ch. J. ſaid, it is true that the title of an act of parliament is no part of the law, or enaRing part, 
wb more than the title of a book is part of the book : tor the title is not the law, but the name 
or deſcription given io it by the makers: juſt as the preamble of the ſtatute is no part thereof, bu: 
contains generally the motives or inducements thereof, and therefore not neceflary to ſet forth the 
title or preamble, but generally that at a parliament ſeſſions held ſuch a time, &c. Enactitat' fuit, 
though ſome have been ſo over-cautious, as not only to ſet forth the title of the act, but alſo to do 
it in Engliſh; but furc that is too much caution, and the true way to ſet it out, if at all, is in 
Latin; and by ſetting out the title ſpecially, you tie yous juititication to an act fo imitled, and it 
you cannot produce one you are gove. And he faid, the ſaying of Hale was ſudden (if at all), and 
notwithſtanding his great venetation for his opinion, he could not agree with him. And Gould 
agreed with the Ch. Juſtice, tacenie Powel, he only declaring, that he had concurred with the 
xelt in C. B. ſolely upon the opinion of Hale reported in Hard. And upon this exception the 
plaintiff had judgment, 


18. After verdict in an action upon a penal ſtatute made the 
Gth of the late king and queen, it was moved in arreſt of judg- 
ment, that the /?atute was laid to be made the 12th of November, 
| 6 M. z. whereas at that time the queen was alive, and the ſtile 
' was W. & M. and in regard there was no ſuch ſtile of the king 
at that time, for that miſtake of the ſtile the judgment was ar- 
reſted. Memorandum, the queen did not die till December 28th 
that year, 2 Ld, Raym. Rep. 1224. Hill. 4 Ann. Anon. 


# Im (E. 6) Conſtruction of Statutes. 
— | 


Affirmative 1. * is a maxim in the common law, that a ſtatute made in the 


tive. - a . 
es 8. <= affirmative, without any negative expreſſed or implied, does 


3 not take away the common law, 2 Inſt. 200. 
Aſtirmative c 
ſtatutes do not derogate from the common law, Jenk. 24. pl. 46. lenk. 212. pl. 49. 

As the king may make and appoint ſherifts without an aſſembly of the judges in the Exchequer 
craitino animar* notwithſtanding the flatuic made at Lincoln 9 E. 2. For this ſtatute is only 
afirmative, Jenks 229. pl. 95. . | 

1 


G a e . 
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An affirmative law ſeldom or never works a change in what was before, any otherwiſe than by 
addition or confirmation. Parliament Caſes, 64. in caſe of Oldis v. Donmille, 


2. It is enacted by 42 E. 3. cap. 11. that pannel in aſſiſe ſhall 
be arraigned four days 2 the day of aſſiſe, yet if there are two 
days before the afſiſe, this ſuffices; for where a ſtatute is in the 
affirmative (as here) this does not toll the common law, Br. 
Parliament, pl. 70. cites 43 Aſſ. 22. 

3. So the flatute of Weſtminſter 2. cap. 45. is, that a man who gecauſe this 
recovers may have ſcire facias of execution after the year, where by ſtatute is in 
the common law by the judgment the record was determined, and 2 
if he did not take execution within the year, he was put to a new he may 
original; and yet becauſe the ſtatute is in the affirmative, he may have ſcire 
take the action which was before at the common law. Br. Par- ras rg 
liament, pl. 70. cites 36 H. 6. 3. 23 

| | this does nat 
toll the writ of debt, but that the party may have writ of debt thereof again after the year as at 
common law. And ſo he had there; for it was an action of debt brought upon a recogaizance, 
and well, and was not drove to a ſcire facias. Br. Parliament, pl. 29. cites 36 H. 6. 3. 


4. So it is uſed in treſpaſs of forcible entry, & de malefactoribus 
in parcis, &c. Br. Parliament, pl. 70. 2 58 

5. A ſtatute which is in the negative binds the common law, ſo 1t ching is 
that a man connot after uſe common law; as the ſtatute of at the com- 


Marlebridge, cap. 3. when a lord diſtrains, the lord ſhall not 2 2 


therefore be puniſhed by fine; and Magna Charta, cap. 34. that which 
none ſhall be appealed at the ſuit of a feme, unleſs of the death of ought to 
her huſband ; contra of ſtatutes in the affirmative. Br. Parlia- —_—— 
ment, pl. 72. cites 10 E. 4. 17. | 


have words 
in the nega- 
tive. As the ſtatute of Marlbridge, which is non ideo puniatur dominus per redemptionem, and 
the ſtatute of Magna Charta, et nullus capiatur aut impriſonetur, &c, And fo if a ſtatute was 
made, that it ſhould be lawful for tenant in ſee ſimple to make a leaſe for 21 years, and that ſuch 
leaſe ſhould be good, the ſtatute made ſo in the affirmative cannot reſtrain him from making a 
leaſe for 60 years; but the leaſe made for more than 21 ſhall be good, becauſe it was good b 
the common law, and therefore to reſtrain him, it ought to have words negative, as that it ſhall 
not be lawfül for him to make a leaſe for above 21 years, or a leaſe made for more than 24 
years ſhall not be good. And ſo there is a diverſity where a ſtatute makes an ordinance by words 
affirmative of a thing which was before at the common law, and of a thing which was not before 
at the common law, Arg. Pl. C. 113. b. Mich. 3 Mar, 1. in the Court of Wards, in Amy 
Townſend's caſe. 


6. The ſtatute of Marlebridge, cap. 21. and the fatute of Meß- as Riots, 
minſler 2. cap. 39. are, that after complaint made to the ſheriff, he 2 
may take the potuer of his county, and ſhall make replevin, and per S. C. 
Cur. he may ſerve proceſs with power by the common law, and the 
ſtatute in the affirmative is not againſt it. Br. Parliament, 
pl. e e 2 Hd. 7. 2. 

7. Where a ſtatute limits a thing to be in one form, though it 
be in the affirmative, yet it includes a negative, viz. That it ſhall. 
not be done otherwiſe, Pl. C. 206. b. Per Saunders Ch. B. in 
caſe of Stradling v. Morgan. 1 | 

8. Afirmative acts regularly do not tell precedent acts af- [ 512 ] 
firmative, unleſs in certain ſpecial caſes, 11 Rep. 61, Mich. | 


12 Jac, Dr, Foſter's caſe, | 
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— A ſtatute in the affirmative, which introduces a new law, 
len is implies à negative of all that is not in the purview, Hob. 298. 
introduc- Slade v. Drake. 

tive of a 


new law in affirmative words, this has the force of negative words. Per Windham. Sid. 56. 
Mich. 13 Car. 2. B. R. in the caſe of Withen v. Baldwin, Where the affirmative ftatute 
concerns aty thing that was not common law, it implies a negative of all other things, Arg. 

Show. 30. Hill. 30 and 31 Car. 2. B. R. The King v. Stanton. | 

Statutes introductive of a new law penned in the affirmative do always repeal former ſtatutes 
cexcerning the ſame matter, as implying a negative, Per Eyre J. Show. 520. Trin. 5 W. & M. 
B. R. in the caſe of Harcourt v. Fox. 

Bat an affirmative ſtatute that is iu afirmance ef the common law does not imply a negative, 
See Arg. Hard. 28. Mich. 1655. in Scac. The Protector v. Wyche. Cro. E. 104. 
Griffith v. Apprice. | 


10. Cuſtoms of London are of ſuch force that they ſhall ſtand 
againſt negative acts of parliament. See Arg. Lev, 15. Hill, 
12 & 13 Car. 2. B. R. in the caſe of Mayor of London v. 
Barnardiſton. | | | 

II. The party's remedy at common law is not taken away by 
affirmative ſtatutes. Arg. See 2 Show. 30. Hill. 30 & 31 


10h Car. 2. B. R. The King v. Stanton. 3 

nN : 

ow ag 12. It is a good expoſition of a ſtatute, when the reaſon of the 
above. common law is purſued, 2 Inſt. 148. 


The ſureſt conſtruction of a ſtatute is by the rulejand reaſan ef the common Jaw, Co. Litt, 212. b 
To know what the common law was before the making of any ſtatute (whereby it may be known 
whether the aft be introductory of a new law, or affirmatory of the old } is the very lock and key 
to ſet open the windows of the itatute. 2 Init. gos. | 
The beſt conſtruttion of a ſtatute is to expound it as near the rule of the common Jaw as may 
be. Saund. 240. Paſch. 21 Car. 2. in the caſe of Thurſby v. Plant. S. P. And by the 
esu which that 2bſerved * in the like caſes of its own before the ach. Per Parker Ch. J. Trin. 
1714. Wrms's Rep. 252. inthe caſe of Miles v. Williams. — —10 Mod. 245. S. C. and S. P. 
| * $. P. Thus the ſtatute de denise, which fas, thet a five levied of intailed lands ſhall be ip/o 
geere nullus has been interpreted not to make a ruliity but a diſcontinuance, becauſe at the common 
law, it a biſhop ſeiſed in right of his church, or a huſband of his wife, bad ahened by hne, &c. it 
was but a diſcontinuance. Per Parker Ch. J. 10 Mod. 245. Trin. 13 Ann. B. R. in the caſe 
of Miles v. Wulliams, cites. 3 Rep. 85. &c. 

The general rule in expoiition of all acts of parliament is this, that in all doubtful matters, 2nd 
nere the expreſſion is in general terms, they are to receive ſuch a conſtruction, which my be 
agreeable to ihe rules of common law, in caſes of that nature; for ſtatutes are not preſumed to 
make any 2it-ration in the common law, farther or otherwiſe than the att does expreſsly declare; 

therefore in all general matters the law prefumes the act did not intend to make any alteration ; 
For if the pzrliament bad had that defign, they would have expreſſed it in the act. 11 Mod. 130. 
Eik. 6 Arn. C. B. in the cafe of Archer v. Bokeaham. 


Wherevera 13. When a ſtatute wills any thing to be done generally, and 
itature aw does not appoint any ſpecial mean, it ſhall be granted according to 
, the courſe of the common law. Per Manwood Ch. B. Sav. 39. 
prev: £8 * . 
the common 3 * : 
law ſupplics all neceſſary remedirs uifites, Arg. Hard. 62. Trin, 1556. in Scacc. in the 
caſe - Protector v. Albfield. Ahn » 

Whenever an act gives any thing generally, and without any ſpecial intention declared, or ra- 
tionally to be inferred, it gives it always ſuvjctt to the general control and order of the common 
law. Arg. Sec Show. 455- Mich. 5 W. & M. B. R. The King v. the Biſhop of London. 


14. Statutes that are made in imitation or Feb of the common. 


law ſhall be expounded according to the law, Hob, 97. Trin. 


7 Jac, Moore v. Huſley, 


15, It 
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15. Tt appears in our books, that in ſeveral cafes the common 
law ſhall control acts of parliament, and ſometimes adjudge 
them to be utterly void; for when an act of parliament is again/? 
common right *ond reaſon, or repugnant, or impoſſible to be performed, 
the common law ſball control it, and adjudge it to be void, and l 
therefore in 8 E. 3. 30. a. b. Tromas GREGOR's caſe upon 
the ſtatute of Welt. 2. cap. 38. & Artic. ſuper Cartas, cap. 9. 
Herle ſaid, that ſometimes ſtatutes are made contrary to law and 
right, which the makers of them perceiving will not put them in 
execution. 8 Rep. 118. Hill. 7 Jac. in Dr. Bonham's caſe, 
16, When there is a particular remedy given by an act of par- 
liament in à particular caſe, the act ſhall not be extended to over- 
throw or alter the common law but only in thoſe particular caſes. 
Cart. 36. Arg. in caſe of Cornwallis v. Hood, cites 11 Rep. 59. 
Dr. Foſter's caſe, and Hob. 298. Slade v. Drake. | 
17. An act of parliament cannot alter by reaſon 1 but 
the common law may. Per Aſk. J. Sti. 190. Hill. 1649. 
B. R. Anon. | 
18. When an act of parliament alters the common law, the 
meaning ſhall not be ſtrained beyond the words, except in caſes 
of publick utility, when the end of the act appears to be larger 
than the enacting words. Vaugh. 179. Trin. 16 Car. 2. in 
C. B. in the caſe of Bedel v. Conſtable. 
19. When an act of parliament males ue of a known term in 
the law generally, it ſhall receive the ſame ſenſe that the common 
law takes it in, and no other. Arg. 6 Mod. 143. Paſch. 3 
Ann. B. R. in the caſe of Smith v. Harman, cites Hob. 97, 998. 
20. A difference ought to be obſerved when a ſtatute 1s made to Continuing 
—_— a certain time, and is afterwards made perpetual by a JO 
new act, or made perpetual in part, and where it is continued wit 
a new addition: for where a ſtatute is made perpetual in part, or 
in the whole, without any new addition or alteration, the offence 
may well be ſuppoſed againſt the form of the firſt ſtatute ; for that 
act is made to continue. Cro. Elia. 750. pl. 6. Paſch. 42 Eliz. 
B. R. Dingley v. Moor. 
21. If a ſtatute is made for 7 years, and after by another act 
it is made perpetual, a declaration ought to be upon the Jaſt ſtatute. 
Arg. Litt. R. 213. Mich. 4 Car. C. B. in the College of Phy- 
ſicians? caſe. | 
22. An affirmative continuance of a perpetual ſtatute to 4 
limited time cannot work an abrogation of it. Raym. 397. Trin. 
32 Car. 2. B. R. Anon. . 
23. If a temporary fatute be made, and before the expiration Bo ſtatute 
thereof another act is made to continue it for ever in full force to; Fig we 
all intents, &c. as if particularly recited, &c. This is all one as continues 
if the firſt act had been made perpetual at firſt, Lutw. 22 1. in a un ihe 
nota of the Reporter at the end of the caſe of Ridley v. Bell. rap 


and then it was determined, and 27 Eliz. was reviyed, yet all informations upon that ſtatute are 
contra formam ſtatuti g Eliz, Per Warburton J. Ow. 135+ Trin. 9 Jac. in Weſt's caſe. 


42, If 


* 
£ 
2 
17 
2 0 
7 
1 1 
by 
1 
1 
F LE 
55 
AR 
> 
FE. 
1 
of 
1 
1 
1 
15 
i 
. 
. 
14 
[1 k 
14 
T ;- a 
1 
'ﬆ «7 
*z 
fy 
FI 
* 
FL. 
ol 
51 
1 


1513 Statutes. 


24. If a parſon has a term, with condition not to alien, and then 


Contra? or comes the itatute againſt keeping the farm, yet it ſeems the con- 
Fa, dition is good. Arg. 2 Brownl. 142. Paſch. 1611, Port- 
* ington v. Rogers. | | 

—— 25. Where A. covenants not to do an act or thing which 
was lawful to do, and an act of parliament comes after, and com- 
pels him to do it, the ſtatute repeals the covenant; fo if he cove- 
nants to do a lawful act, and an act of parliament comes in and 
hinders the doing of it, the covenant is repealed. See D. 27, 
pl. 278. But if he covenants not to do a thing which then was 
unlawful, and an act comes and makes it lawful to do it, it does 
not repeal the covenant; per Holt Ch. J. 1 Salk. 198. Hill. 
W. 3. B. R. Brewſter v. Kidgell. 

[ 514 ] 26. An act of parliament being ex peſt facto, the conſtruction 
of the words ought not to be ſtrained in order to defeat a contract, 
to the benefit whereof the party was well intitled at the time the 
contract was made; per Raymond Ch. J. 2 Ld. Raym. Rep. 
1352. Eaſt, 10 Geo. in caſe of Philip Wilkinſon v. Sir Peter 

Meyer. | 

Contrary to . Expoſition of a ſtatute may be contrary to the general words. 

ehe wordt. Br, Parliament, pl. 79. . 

— 28. 4 the prerogative regis, cap. 1. is, that the king ſhall have 
cuſlody of all lands and tenements whereof his tenants die ſeiſed in 
fee, yet if the tenant had ſome land in ſpecial tail, and ſome in 

general tail, to which 2 perſons are heirs, he ſhall only have that 
which belongs to the heir general. Br. Parliament, pl. 79. 
Cites 12 E. 4. 18. | 
0 29. Ss where part is guildable, and part gavclkind, fo that one 
: is heir to the one land, and another to the other land; for the 
king ſhall only have that which the heir ſhould have. Ibid. 
| Br. Parliament, pl. 79. cites 12 E. 4. 18. | 

Dot which 30. Some things are exempt and excepted out of the pro- 

— viſion of ſtatutes by the law of reaſin, though the words of the 

low hall fatute are contrary, Pl. C. 13. b. Arg. in the cafe of Reniger 


be tak eu to y, Fogaſſa 
De in torce * 


gal the wards of Patuter; per Montague Ch. J. Pl. C. 88. b. Partridge v. Strange. 


31. Judges have ſometimes expounded the words of an act of 
parliameut merely contrary to the text, and ſometimes have taken 
things by equity of the text contrary to the text, ta make them 
agree with reaſon and equity, See Pl. C. in caſe of Fulmerſtone 


— — Vs Steward. 


Equity. 32. Equity is a conſtruction made by the judges, that cafes 


— "out of the letter of a ſtatute, yet being within the ſame miſchief, 
or cauſe of the making of the ſame, ſhall be within the ſame 
Fx remedy that the ſtatute provides; and the reaſon thereof is, for 

that the lau- mater ang nat poſſibly ſet down all caſes in expreſs 
terms. Co, Litt. 24. b. 


Paſch. 


33. A ſtatute ſhall not be expounded largely, or by _ to 
28 Eliz. 


overthrow an eflate. Arg. 3 Le. 133. 
B. R. in caſe of Wroth v. Grams of Suſſex. 


15. It 


Statutes. 


24. It is too general a ground to put caſes upon ſtatutes, 
where things ſhall be taken by equity, but every ſtatute ſtands 
upon its particular reaſon, upon confideration of the parts of the 
ſtatute, the miſchief before, and what things were intended to 
be remedied by the ſaid ſtatute: ſo when a ſtatute commences 
with a particular enumeration, no other thing ſhall be taken by 
equity; per Jones J. Jo. 422, 423. Hill. 15 Car. B. R. in 
caſe of James v. Tintney, ho 

35. An act which is to take away or clog a remedy which the 
party has by the common law, ſhall not be taken by equity. See 
10 Mod. 282, Hill. 1 Geo. 1. B. R. in caſe of Hammond v. 
Webb. | 

36. A ſtatute was made in Ireland, hat all leaſes that ſhould 


not be regiſtered by ſuch a day ſhould be void, the reſpondent, who 


514 


lived in the remoteſt part of Ireland, not having notice of the act 


of parliament, did not regiſter ; whereupon another leaſe was 
made to one who had notice of the firſt, and regiſtered, and judg- 
ment brought upon it; but the reſpondent was relieved.; for the 
ftatute which was made to prevent fraud, ſhall never be uſed as a 
means to cover it, Note, this act of parliament was appointed to 
be read at every affizes and ſeflions. MS. Tab, Tit. Statutes, 
pl. 3. Feb. 22, 1722. Ld. Forbes v. Demiſton. 

37. For equity to relieve again/t the expreſs proviſion of an 
att of parliament, would be the fame as to repeal it; and equity 
will not interpoſe againſt it notwithſtanding accident or un- 
avoidabie neceſſity. MS. Tab. Tit. Statutes, pl. 4. 1723. Sweet 
v. Anderſon. _ | | | 

38. The ſtatute of 9 E. 3. cap. 5. is, that the executor who 
fir/t comes ſhall anſwer, yet it is put in uſe that he who comes by 
capias, fhall anfwer ; quod nota. And this ſeems to be by an 
equity, Br. Parliament, pl. 24. cites 4 H. 6. 14. 


39. Where the fatute de religioſis makes recovery by default 7 2 ö 


to be Mortmain, recovery by reddition, by confeſſun or action tried 
is taken by equity; per Jenny : quod non negatur. And per 
Laicon, the ſtatute extends to rent and common, which is not 
land or tenement; quod non negatur, ſcil. the ſtatute of Mort- 
main, Br. Parliament, pl. 50. cites 3 E. 4. 14. . 

40. Attaint cannot be taken by the equity, becauſe it is penal, 
and attaints never were taken by equity; for firſt, the ſtatute gave 
attaint in plea real, and the plea perſonal was not taken by equity, 


but after it was given in plea of treſpaſs by another ſtatute where 


the damages paſſed 40s. and after the attaint was given of the 
damages as well as of the principal; and therefore ſee that it 
was not taken by any equity, Br. Parliament, pl. 20, cites 
14 H. 7. 13. 


| 41. Where the flatute of Glouceſter is of warranty and aſſets by 


the tenant by the courteſy, the warranty lineal with aſſets to bar 
the tail is by the equity. Br. Parliament, pl. 20. cites 14. 
H. 7. 13. A; | 

42. In ſcire facias the beſt opinion was, that ſcire facias to 


execute a fine of lands intailed by the fine ſhall be brought agai of 
| the 
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Extended. 


by equity 
Se. beven 


. beyond 
the words. 


See pl. 95+ 
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the parnour of the profits by the equity of niet of formedon in 
deſeender, and remainder againſt parnour 1 H. 7. and the flat. of 
guod ei deforceat is, that the plaintiff may vouch ac fi =o tenens 
in priori breve, yet he, who cannot vouch in priori breve, ſhall have 
guod ei deforceat, as he who loſes by default in ſcire facias or in 
writ of entry in the quibus againſt the diſſeiſor. Br. Parliament, 
pl. 21. cites 14 H. 7. 17. 

43. And the fatute of Gloucefler is, that the plaintiff ſhall re- 
cover damages againſt every one who is found tenant after the dif- 
ſeiſin, and writ of intruſion is taken by the equity; per Wood J. 
contra in action which ſuppoſes title, as dum fuit infra ætatem, & 
non compos mentis, &c. Br. Parliament, pl. 21. cites 14 H. 7. 17. 

44. And the /tatute of Weftminfler 2, which gives cui in vita, 
where the baron loſes by default, is, that a woman after the death 
of her huſband ſhall recover, &c. and by the equity thereof cui 
ante divortium is taken to be in the lite of the huſband. Br. 
| Parliament, pl. 21. cites 14 H. 7. 17. 

S P. Br. 45. Such ſtatutes as give remedy, which was not @ common law, 
Paritament, ſhall be taken by equity, as writ of entry in caſu proviſo is given 
pl. 20. cies . : 
24 4.7. 13. by the ſtatute of Glouceſter, cap. 6. And by the equity of this 

ſtatute a man ſhall have a writ of entry in conſimili caſu. Kelw. 
96. a. pl. 6. Mich. 22 H. 7. Anon. 
co. Lut. 77) 46. The words of the ſtatute of 13 Eliz. of fraudulent grants, 
2. S. P. &c. are, be it therefore declared, ordained, and enacted, &c. and 
therefore lite _ in ſemblable miſchief ſhall be taken within the re- 
medy of this act by reaſon of this word (declared), whereby it 
appears what the law was before the making of this act. Co. 
Liit. 290. b. 
5. P. Co. 47. All ſtatutes made to redreſs fraud and to give a ſpeedier 
In 65 / 7 remedy for right, being in advancement of juſtice and beneficial 
made in to the publick ſhall, for that reaſon, be extended by equity. See 


prevention Pl. C. 59. b. in the caſe of Wimbiſh v. Talboys. 


of fraud or : N 
ſuppreſſion of it ought to have a favourable conftruftion, See 5 Rep. 60. Mich. g2 & 33 Eliz. 


B R. in Gooch's caſe. See 5 Rep. 77. b. in Booth's gaſe, S. P. 


L 516 ] 48. Clergy is denied in the caſe > burning of dwelling-houſes by 
the equity of the ſtatute of 23 H. 8. cap. 1. and in the caſe of 
proviſors upon the ſtatute of 27 E. 3. cap. 1. For theſe are 
ſtatutes for the publick good; and therefore ſhall be taken by 
equity. Jenk. 101. pl. 97. 
49. Beneficial flatutes have always been taken and expounded 
by equity ultra the ſtrict letter, but not contra to the letter. 
Arg. Mo. 508. Mich. 37 & 38 Eliz. in the Lord Buck- 


50. Acts made for publick convenience, as the New River Water 


Az, ought to have a liberal conſtruction; and though it men- 
tions the city only, ſhall extend to places adjacent, &c, 2 Vern. 
8 431. New River Company v. Graves. 
Extendedly 51. Where the ſtatute of Veſiminſter 1. cap. 46. is, that for 
2 cog the nmage of the heir of the diſſeiſee or the heir of the diſſeiſor 
20 named. the parol ſhall not demur where freſh ſuit is made, and writ of 
— | | entry 


[Z: caſe. 
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entry in the per & cui was brought againſt the hetr of the heir of 
the diſſeiſor, and becauſe he is heir alſo to the diſſeiſor, though he 
is not heir immediate, and alfo freſh ſuit was proved, &c. there- 
fore he was ouſted of his age; quod nota, Br. Parliament, 
pl. 22, cites 24 E. 3. 25. 40. 
52. Where it is given by the fatute of Meſtminſter 2. cap. 11. 
that a man ſhall have action of debt upon eſcape of a man con- 
demned againſt the gazler, the action does not lie againſt the exe- 
cutor of the gaoler; for this is out of the caſe of the ſtatute, 
and allo is penal; and there is allo a ſtatute thereof 1 R. 2. 
cap. 12. Br. Parliament, pl. 80. cites 41 Aſſ. 15. | 
53. By the /iatute of Meſiminſter 2. cap. II. de ſervientibus, A ſlatute 
ballivis, &c. that if a bailiff be found in arrear in an action of which 


account, and committed to ward, and the warden permits him 77 
one perſon 


to eſcape, debt lies againſt him of it, and by the equity debt lies or officer of 


againſt every other warden upon every other condemnation in other © place cer- 


action; per Choke & Pigot. Br. Parliament, pl. 19. cites _— 00 
I5 E. equity to 
others, as 


where the ſtatute of 1 R. 2. 12. gives action of debt againſt the Warden of the Fleet, it ſhall be 
extended to other gaolers and officers. Arg. Pl. C. 36. in the caſe of Platt v. the Sheriff of 
London. wo : 


54. Warranty of tenant for life is by the equity of the ſtatute, 
which ſpeaks of the warranty of tenant by the curteſy. Br. Par- 
liament, pl. 20. cites 14 H. 7. 13. SE: 

55. When the words of a ſtatute enact a thing, it enacts all' Where 
other things which are in like degrees; as where a ſtatute men- comer 3 
tions * executors, it ſhall extend to adminiſtrators; ſo where a cutors for 
ſtatute gives action of /wa/te againſi tenant for life or years, by ane _ 


the equity of this ſtatute the action lies for tenant for half a year, ;,,,. lisa 
or leſs, &c. See Pl. C. 467. a. in the caſe of Eyſton v. Studd. f the 10. 


| tator, ade 
miniffraters are taken by the equity, Br. Parliament, pl. 20. cites 14 f. 7. 13- 


56. Where an act of parliament ſays, juſtices of peace of ſuch a 
diviſion ſhall do ſo and fo, it is only directory quoad the diviſion ; 
and any of the juſtices of the county may do it. Per Holt Ch. J. 
12 Mod. 546. Trin. 13 W. 3. B. R. Anon. 

57. When an act of parliament makes a new law, and makes 
a crime felony, that was not ſo before, though there be not a 
word of acceſſary, yet they ſhall be felons, Per Gould J. Far. 
131, Hill. 1 Ann. B. R. in caſe of the Queen v. Whiſtler, 
cites Palm. 141. | 

58. A ftatute that ſays no ſcire facias ſhall be ſued out upon 
any bond in which the penalty was not taken to the king, his exe- | 
cutors and adminiſtrators, yet a bond taken to his heirs and ſucs 
refſors is good; for the ſtatute is only directory. MS. Tab. | 517 ] 
Statutes, pl. 2. Dec. 4, 1721. Yale v. King. | 

59. Where a ſtatute ſhall be conſtrued to extend to exe- 
cutors, &c. and other perſons nit named therein. See Co. Litt. 


293. a, And ſee Ibid, 54. b. 
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—ͤ— 60. Where the ſtatute of 15 H. 6. cap. 5. is, that a juror in 


Excepti9*3. attaint ſhall expend 20l. per annum, unleſs in cities and boroughs, 


* and becauſe the exception is general, this ſhall be intended as well 


x70. cies of cities which are counties in themſelves as others. Br. Par- 
S. C. liament, 59. cites * 12 E. 4. 13. | 

— 8 Gr. Of the conſtruction of exceptions in an act of indemnity 

of 27 Eliz. See Aad. 131. | 

1 62. Statutes of explanation ſhall be con/irued only according to 
tory. the words, and not with any equity or intendment; for there can- 
— kot de an explanation upon an explanation, as it was held in 
3Rep-31-3+ 3 Rep. in BUTLER AND BaKeR's caſe; and Jones ſaid it was ſo 
ingly. by Tefolved 43 Eliz. in the Court of Wards, by the opinion of the 
Wich J. Chief Juſtices, See Cro. C. 33. pl. 6. Paſch. 2 Car. a caſe out 
in BUTLER of the Court of Wards. Anon. 


AND 
Baxzn's CASE; for if any expoſition ſhould be made againſt the direct letter of the expoſition 
made by parkament, there will be no end of expolitions. And. 349. S. C. And (ce 
Jo. 344, 345+ Trin. 15 Car. B. R. James v. Tintney. 4 
It mult be conſtrued preciſely, no new interpretation can be made of it; per Hutton J. 
Win. 85. in caſe of Hickford v. Machin, cites Butler and Baker's caſe, —S, P. Arg. Jo. 35. in 
caſe of Godfrey v. Wade, cites S. C. of Butler and Baker. k 
When one aft is made explanatory of another, the Curt cannot carry the explanation farther 
than is exprefſcd in that act, but in an original ſtatute the Court will make conſtruction according 
to equity. Per Cur. Carth. 396. Dalbury Pariſh v. Foſton. Comb. 410. Hill. 9 W. 3. 
B. R. S. C. and S. P,.-———5, P. Poor's Settlements, 89. pl. 121. in caſe of the Pariſh of 
- Burclear v. Ealt Woodhay. | 
Hobart Ch. J. denied that ſtatutes of explanation ſhall always be taken literally; for it is im- 
poſſible that an act of parliament ſhould provide for every inconvenience which happens. 
Winch. 123. Hill. 22 Jac. C. B. in caſe of Hilliard v. Sanders. 8. P. Per Hobart, 
2 Roll. Rep. 300, 301. | 
But where the ſtatute of explanation is doubrfrl, it may have ſuch expoſition as ſhall be taken 
to ſtand with the ſcope and intention of the act, and winch ſhall be reaſonable. See Jo. 35. 38, 39+ 
Trio. 21 Jac. C. B. Godfrey v. Wade. They are always interpreted beneficially. Arg. 
3 Rep. 75. in Dean and Chapter of Norwich's caſe, | 


63. An explanatory act implies a negative of any thing elſe. 
Arg. 2 Salk. 534. in the caſe of the Queen v. Inhabitants of 

prof _ _ Buckingham. e 4 
e „ 64. Stalutum ſpeciale ſpeciali flatuto non derogat' unleſs there 

Bartel, are expreſs words of abrogation. ſenk. 198. pl. 11. 

— 65. If an act of parliament is made that all biſhops or other 
juſtices, or all ſheriffs, &c. ſhall do ſuch an act, or ſhall have 
ſuch benefit, this act is called an act particular in à generality, or 
general in a particularity, and muſt be pleaded, becauſe it goes 
not againſt or for all the king's ſubjects in general. Pl. C. 65. 
Per Mountague Ch. J. in caſe of Dyve v. Maningham. 

8 Acts general in words have been conſtrued to be but par- 

ſpecial, but ticular, where the intent was particular. See Saunders Ch. B. 

the reaſon See Pl. C. 204. in caſe of Stradling v. Morgan. 


general it is 


io be conſtrued generally. See 10 Rep, 101. b. in Beawſage's caſe. 


67. Judges have always expounded general ſtatutes according 
to the rules of the common law. 3 Rep. 13. b. in Herbert's caſe. 
68. A general law does not make that you! which was diſabled 
by @ particular flatute before, Arg. an 


admitted by the other 
_ - fide. 


Statutes. 318 4 


ſide. Roll. Rep. 202, 203. Trin. 13 Jac. B. R. in caſe of 
Long v. Baker. | | | 
* 69. Particular ſtatutes ſhall not go beyond the words, but 
eneral ſtatutes which are for the benefit of the commonwealth 
ſhall be conſlrued largely, and by equity. Arg. Litt. Rep. 247. 
Paſch. 5 Car. C. B. in the caſe of the College of Phyſicians v. 
Butler. Cites 12 E. 4. 20. : , 14 
70. It is not unuſua in acts of parliament, eſpecially in the 1 
more ancient ones, to comprehend by conſtruction a generality, us. 
where expreſs mention is made only of a particular, this particular 2 
being taken only as in/kances of all that want redreſs in the kind 1 
whererf the proviſion is made, and ſo it extends generally; as, 14 
the ſtatute of circumſpeRte agatis de negotiis touching the Biſhop | 
of Norwich, extends to all biſhops, cites Fitzh. Prohibitions 3. = 
and 2d inſt. upon the expoſition of that act. So 25 E. 3. cap. [7] 1 
enables the incumbent to plead in quare impedit at the ſuit of the 


king, yet this is extended alſo to the ſuit of all perſons, cites 38 + 
F. 3. 31. So the act of 1 R. 2. (cap. 12.] ordains, that the 1 
Warden of the Fleet ſhall not permit priſoners in execution to go 70 
out of the priſon by bail or baſton, yet it has been adjudged that ” 
this act extends to all gaolers, cites Pl. C. Platt's caſe. See 2 1 
Jo. 62. Mich. 28 Car. 2. B. R. in the caſe of Plummer v. 
Whichcot. 1 
71. General words in an act may be gualified by ſubſequent But no ſub. i 
ſentences or clauſes in the ſame ſtatute. Per Cur. 8 Mod. 8, —_— 1 
Mich. 7 Geo. 1721. The King v. Archbiſhop of Armagh. control tlie : 4 
| general . 


words in the enacting part, Per Cur, 8 Mod. 39. Paſch, 7 Geo. 1721. The King v. 4} 
Rufford Parith, | PE - 8 

72. Where a ſtatute * prohibits any thing, but limits no penalty, a -# 
the party offending may be indicted as for a contempt againſt the forced | 
ſtatute. Cro. E. 655. Hill. 41 Eliz. B. R. Crouther's caſe. | | 
lf it be a thing of publick concern; per Twiſden J. Mod. 34. Croftorys caſe, — | 
Idid. 23g. An action lies for doing againſt the prohibition; but that ought to be by ation, \ 3k 
tam pro rege quam pro ſeipſo, Cro. J. 134. Waterhouſe v. Bawde. | 


73. Where an a& prohibits or commands the doing of a thing 7 i= the 


for the advantage of any perſon, ſuch perſon, if injured by a difo- of q 
bedience to that law, is intitled to an action, though the ſtatute Rlarſhalſea. 1 
does not expreſsly give one. Arg. Parl. Caſes, 122. cites 2 J Coke 4 
Inſt, 55. 74. 118. 1317. e ll 


in caſes where the judges cannot otherwiſe aid the party grievcd. 


74. Whenever a ſtatute makes a thing criminal, an infor- 2 


mation will lie upon the ſtatute, though not given by expreſs lie; per = 
words, Mod. 6. in Troy's caſe. 2 juſtices s 
againſt Hole i 
[ , Ch. ] 4 Mod. 145+ Trin. 4 W. & M. B. R. The King V. Mariot, | #1 M4 
75. Where an act of parliament gives a particular "0x" the " 
party ſhall not be puniſhed by indictment. 6 Mod. 86 Mich. | 


Vol, XIX. =y 2 Ann. i 


e 
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2 Ann. B. R. faid to have bcen fo reſolved in the caſe of the 
neen v. Watſon, and alio in one Caitle's caſe. | 
When 2 76. Where a ſtatute introduces a new law, an1 inflifts a new 


ſtaute ap. puniſpment, it mult be followed; but where an act ot parliament 


Mines a - n . . Y 
ee e only inflicts a new puniſhment jor an ell off, nce at common law, 


doing a it remains an offence ſtill puniſhable as it was before the act, 


dn So it is in the caſe of forgery, which notwithſtanding the gt 
fence at Eliz. remains ſtill punithable as it was before that ſtatute. Per 


Common Raymond Ch. J. Gibb. 66. Paſch. 2 Geo. 2. B. R. in the 
u ard. oe of the King v. Wooltton, 


appoints 

> 5 it foal! be recovered, it ſhall be puniſhed by that m-ans, and not by indifiment ; per Cur. 

[ 1 | Cro. J. 643, 644- pl. 44 Mich. 20 Jac. B. R. Caltlie's caſe. ——S$. C. cit-d and ad. 
5 9 mitted, 2 Show 30, 31. Hill. 30 & 31 Car. 2. B R. in the cafe of the Ring . 


Stanton. —Sece S. P. Arg. Laue 106. Hill. 8 Jac. in the Exchequer in the c fe of Kuichin v. 


Calvert. S. P. But contra of au fence at commen law. for winch an «Gt gives 2 new u 


er remedy ; tor there the remedy ot common Jaw is not taker away without negative words; fer 
Cur. 10 Mod. 337. Tin. 2 Geo. 1. B. R. The King v. Dixon 

If the act iays, that the penalcy thall be recovered by bil, plaint, &c. and not atberwiſe, an in- 
dictmeat will not he, but that is becauſe of clic negative worcs; per Twilden J. aud Kecung, who 


bcfoic held othcirwile, Mod. 34. Hull. 21 & 22 Car. z. B. R. Ciofton's cale. 


77. Where an act of parliament gives a fenalty to the king for 
doi ag ſuch an act, and does not make it an offence indictable, the 
party ought to be ſued in the Exchequer for the penalty us for a 
duty veſted in the crown; but is not therefore indictable. Gibb, 

—— 47. Hill. 2 Geo. 2. The King v. Manning. 
Intent. Sce 78. The ſtatute which fays, that prejentments taken br fore the 
vg 70.94 ſheriff in his torn ſhall be returned before juſtices of peace, and they 
Br. Prefent- Hall make proceſs upon it, this is intended of things whereof the 


ments in xrift may lawfully inquire in his torn by the common law. Er, 


Cours, pl. Parliament, pl. 53. cites 4 E. 4. 31. | 
16. Cut. C. ; ＋. | 
79. The act of the feme who conlcnts to the raviſher by 6 R. 2. 
Cap. 6. is intended of free conſent, and not for terror, doubt, or 
dureſs, quod nota the reaſonable intendment thereof. Br. Par- 
? — <5. cre SFr 6 
80. Every thing which is within the intent of the makers of 
the act, though not within the letter, is as ſtrongly within the act, 
as that which is within the letter, and the intent alſo. Pl. C. 
366. b. in Lord Zouch's caſe. 
An as of 81. The words of itatutes are not to be conſidered only, but 
parliament rather the intent of the matter is to be wei ned; for many times 


as well prt- things which are within the words of ſtatutes are not within the 
vaic as ge- 


" neral ſhall Purview of them, which extends no further than the intent of t'! 
be taken by makers, which is the principal thing to be conſidered. Per Cur, 
eee Fl. C. 464. a. b. Paſch. 15 liz, in the caſe of Eyſton v. 
tion to be Studde. | | | 
colicered | | 
aut of the words of the aft itſelf according to the rrue intention and meaning of the makers of de 
att. Sec 5 Rep. 5. 2. Mich. gi & 32 Eliz. B. R. Lord Mountjoy's caſe, 5 

The intent of s ſtaue will zid the obſcurity of the words in the conttruftion of the wol, 
themſelves, Sec Pl. C. 53. in the cafe of Wimbiſh v. Talbois, N 

The intent of the att is always 16 be regaided. and to ſuch purpoſe only the words ought to be 
conſtrued ; per Brown J. Pl. C. 231. Willion v. Berkley, Ibid. 464. Eyſton . 

Suddc. Flo den compares the words of the law to the thell of a elunt and the ſenſe 19 

| the kernel is which is the profit. 465. 4bid.——-—The inicut ought to be found partiy fron the 
wei:ds, aud paitly frow dhe Lache icy iuncnd is remedy. Arg. Lit, R. 212. Mich 4 Cate 
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in the College of Phyſicians! caſe,——S. P Lit. R. 247. Paſch, 5 Car. in S. C,——Conftruc- 
tions are to be made of t} wile acts according to the intent of the makers, and ſo ſometimes are 
to be expounded againſt the letter to preſerve the intent. Per Eyie Ch. J. Show. 491. cites 


3 Rep. 59. and Jo. 105. 
The intent of the makers my be collected from the cauſe or neceſſity of making the act or by the 


words in other parts of the att. or by foreign circumſtances, and the conſtruction ſhould be con- 
fenant with reaſon and diſcraion. Pl. C. 205. Per Saunders Ch. B. in the caſe of Stradling 
v. Morgan. | 

The reaſon that induced the law makers to make ſuch acts to take away the common law may 
be, and is uſually wiged in making conſtruction of them; theretore in doubtful caſes we may 
enlarge the conſtruction of acts of parliament according tothe reafon and ſenſe of the law-makers 


expreſſed in cther paris of the act, or miciſed by conſidering the frame and deſizn of the whole; 
Per Lrevor Ch. J. 11 Mod. 161. Hill. 1707. in the caſe of Archer v. Bokenhem. 


82. In acts that are to be conſtrued according to the intent 
and meaning of the makers of them the original intent and mean- 
ing is to be obſerved. 11 Rep. 73. b. Paſch. 13 Jac. Mag- 
dalen College caſe. | | 

83. Even in penal laws the intention of the legiſlators is the 
beſt method to conſtrue the law; per Cur. 8 Mod. 65, Hill. 
8 Geo. 1722. in the caſe of the King v. Gage. 520 

84. Where there are tu ſatutes made together, and the ne- 
contrary to the other, reaſonable conſtruction ſhall be made. Br. *rfering- 
Parliament, pl. . —_—_— 


Statute of Wiftm. 2. cap. g. That where the baron makes default in reddition, the feme ſhall be 
rectved, &c. And the ſame flatute, cap. 25. wills hat if any in AH. vouch record and fail, he 
hall be adjudged for a difſ"iſor without taking of the aſjiſe; and vet in oſſi ſe againſt baron and leme, 
who vouch record and tail, and at the day the baiou makes default, the feme may be received. 


B.. Parliament, pl. g. citcs 7 H. 4. 16. : 
When two act ſeem to eroſs one another, ſuch conſtruction ſhall be made that both ſhall ſtand 


together, MS. Tab. 21 Jan. 1710. tit. Forfeiture. Horton v. Hinton, 


85, When two Hatutes croſs one an:ther, and ns Clauſe of non & F. Arg. 
ob/lante is contained in the 2d ſtatute; ſo that the one may ſtand 1 * 
with the other, the expoſition ought to be that both ſtand in in caſe of 
force; per Dyer Ch. J. D. 347. b. pl. 12. Hill. 18 Eliz. Warden v. 
Weſton's caſe. ks I 

86. If laws and fiatutes ſeem contrary to one anther, yet if by 
interpretation they may ſtand together, they ſhall ſtand; per 
Doderidge J. who ſaid it is a rule in law. Roll. R. 91. pl. 41. 

Mich. 12 Jac. B. R. in caſe of the King v. Dr. Foſter. 

87. Upon all acts of parliament there mult be fuch a con- 
ſtruction made, as that one clauſe may not fruſtrate and deſtroy 
another. Hard. 344. pl. 1. Hill. 15 & 16 Car. 2. in Scacc. in 
caſe of Stevens v. Duckworth. 

88, By Powel J. if there are tt ae, of parliament directiy 
contrary to one another the ſame ſeſſions, the laſt thall only be taken 
for law. But per Holt Ch. J. if they ſhould both generally refer 
to the ſame ſeſſions, I do not know which to take for law. 

6 Mod. 287, Mich. 3 Ann. B. R. in cafe of St. Clement's v. St. 
Andrew's Pariſh. 

89. Where the terms and letter of a ſtatute are obſcure and Gere or 
difficult to be underſtood, we muſt reſort to the intent of the P«%ous 
makers. See Pl. C. 57. b. in cafe of Wimbiſh v. Tilboys. 9 

90. When one branch is obſcure in an act of parliament, expo- 


ſitors uſed to examine the other branches ; for oftentimes by the 


Qq 2 | intent 


520 Statutes, 


intent of one clauſe the ſenſe of the other may be known. Pl. C. 
305. in Lord Zouch's caſe. | | 
91. Obſcure ſtatutes ought to be interpreted according to the 
rules of the common law; per Winch J. Win. 86. in caſe of 
Hickford v. Machin. 
But bs 92. Where the penning of a ſtatute is dubious, eng uſage is a 
ele juſt medium to expound it by; for jus & norma loquendi is 
meaning of governed by uſage; and the meaning of things ſpoken or written 
an oy vi muſt be as it has conitantly been received to be, by common ac- 
eee ceptation; per Vaughan Ch. J. Vaugh. 169. Hill. 23 & 24 
by the 5 1 4 
vulgar ans Car. 2. C. B. in caſe of Sheppard v. Goſnald & al. 
Common N 
acceptation of the words, then it is rather an opprefiion of thoſe concerned than an expoſition of 
the aCt, eipecially as the uſage may be ciicumliaaced. Vaugh. 130. iu S. C. | 


93. Where an act of parliament is dubious, the conſequences are 
ts be conſidered, and care is to be taken that ſuch an interpretation 
be not put upon it as will quite elude the force of it: but where it 
is plain, the conſequences are not to be regarded; for that would 

205210 be to aſſume a legiſlative authority. Arg. 10 Mod. 344. Mica. 
8 3 Geo. B. R. in caſe of the Queen v. Simpſon. 
1 94. In a pardon of the king by authority of parliament, every 
Lax word ſhall be taken and conſtrued moſt ſtrongly againſt the king. 
Kelw. 168. pl. 1. Mich. 10 H. 8. | | 


Penal ffa- | 
| — * 95. It was ſaid by Horton, that a ute penal, as the ſtatute of 
See pl. 38 proviſiqn, &c. ſhall be taken fri: juris; tut a flatule made for 


to 51. 78 40 


84.126. 124 mon remedy for + general miſchief, may be taken by equity, 
t 13. Er. Parliament, pl. 13. cites 11 H. 4. 76. 


It is a principle. in the common law, that ſtatutes feral ſhall be taken ſhifly. and not extended 
by equity in their prejudice, gainſt whom the pain is wilted ; but on the other hide there are 
ſeveral caſes where the general words ſhall be trained and abridged, for the benefit of Lim agairf 
bom the penalty is irflited. dce PI C. 17. b. in the cale of Remger v. Fogalla, 

Penal laws are not always taken ſtrictly, but ſometimes by equity, Alg. Sce 2 Brownl, 115, 
311. 116. in caſe of Croſs v. Weltword.—— Sec Pl. C. E6. b. mw calc of Partridge v. Strange, —— 
Ibid, 124 in caſc of Buckley v. Thomas. 

Penal ſtatute being made for the publick ſcrvice, and good of the king and realm, as the ſtatutes 
that make ſoldiers running away ſclony, may well be taken liberally according to the intent of the 
makers. Cro. C. 71. The Soldier's cale.—— So may a penal fatute which is 19 prevent 4 
general miſchief. as 1 R. 2. cap. 12. againll eſcapes by Warden oi the Fleet 2 Biownl. 302. 
Arg. in the Duke of Lenox's caſc, cites Pl. C. Platt's caſe, —- For though it is penal againſt 
the warden, yet it is beneficial as to others, and for that rralon thall be taken by equiy; 
for every itatwe is penal agaiuit fomebudy ; but hace the taking it by equity will be more bere- 
hcisi than prejudicial to the greater number of people; therefore by the rules of Jaw it may 
be extended by equity. See PI. C. 36. b. Platt v. the Sheriffs of Lend n. 

Chancery will aid remedial laws, though they are called penal, but not by making them more 
penal, but to let them nave their courſe; per Lord Wright, Ch. Prec. 215, 1:1. 1702. in cale 
of Attorney General for Hindley v. Sudell, Heſketh & al? 

The rule that penal laws ſhall not bc taken os conitrucd by equity, holds in caſes of laws that 
are penal upon particular perſons ; but not it made for the publick good, and the peace and ſafciy 
of the calm. Arg. 10 Mod. 242. Pa ch. 13 Aun. tu the Houſe of Lords, in caſe of Roper v. 
Ratcliff. 

+ S. P. Though it be a penal one. Arg. 10 Mod. 117, iu caſe of Fleetwood v. Thornby. 


9. Every ſtatute which is penal, and which goes in derogation 
2. the common latu, ſhall be taken ſtrictly, and this is a common 
ying ; and a penal ſtatute is ſuch as gives corporal pain, as im- 

| priſonment 


 firangers, and that this act extended to wiite amittende, though 
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priſonment or forfeiture of money. Keil. 96. pl. 6. Mich. 
22 H. 7. Anon. 

97. Although a penal ſtatute ſhall not be extended to equity 
in the expoſition of it, yet it thall be ſo expounded that the true 


intent and meaning of it may be known, (Mich. 1650. B. S.) 


For it the former thould be, tne expoſition would be too large and 
arbitrary; and if the latter ſhould not be, the expoſition would be 
too narrow, and would extenuate the force of the ſtatute, and 
hinder the true intent and meaning thereof. 2 L. P. R. 527. 
Tit. Statute. 

98. A penalty in an act of parliament implies a prohibition, As in the 
though there are no prohibitory words in the ſtatute ; per Holt cale of fi- 
Ch. J. Carth. 252. Mich. 4 W. & M. B. R. in caſe of e ne 


5 ſtatute on! 
Bartlett v. Viner. inflicts a 4 
: penalty by 
way of forfeiture, but does not mention any avoiding of the ſimoniacal contract, yet it has been 
always held that ſuch cont: atts being againſt law, are void, So if a ſcrivener contracts for more 
than 5s. for procuring the loan of 1091. fuch contract is void; per Holt Ch. J. Carth. 232. in 
caſe ot Bartlett v. Vinor. Skin. 322. S. C. 


99. The ſtatute of Marlebridge 52 H. 3. 23. of waſte, is a 
penal law, and yet becauſe it is a remedial law, it has been in- 
terpreted by equity. That act ſays, Frmarii non fuciant vaſtum; 
and it has been reſolved that the word firmarii ſhould extend to 


the word is faciant which literally imports adive waſte. Arg. 
See 19 Mod. 282. Hill. 1 Geo. i. B. R. Hammond v. Webb. 

109. The preamble is a * key to open the minds of the makers, Preamble. 
and the miſchiefs they intend to renedy; per Dyer Ch. J. Pl. en 
399. in caſe of Stowel v. Zouch. 1 Neve 


The preamble is not a guide to expound ſtatutes always; per three juſtice:, Jo. 164, Mich. 3 


Car. E. K. in caſc of Barker v. KCading. 

It is no tule in the expoſition of ſtatutes to confine the general words of the en- [ 522 ] 
ating part to any particular words, either introducing u, or tO any fuch words even 1 
in the preamble iel: it is true, mv Lord Coke commends a conliruftion which agrees with the 
preamble, but not ſuch as may cor fine the enacting part to it. Per Cur. 8 Mod. 144. Trin. 9 
Geo, in caſe of the King v. Althocs. 

Lord Ch. Cowper ſaid, that he could by no means allow the notion that the preamble ſhall 
reſtrain the operation of the enating clanſe; aud what becauſe the preamble is too narrow or de- 
tectiv, therefore the enacting clauſe, winch has general words, ſhell be reſtrained from its {nll 
latitude, and from doing that good which the words wouid otherwiſe, and of themſelves import, 
which (with ſome heat) he ſaid, was a ridiculous nation, and inftanced in the Coventry Act, 
which, if it had recited the barbarity of cutting Covenity's noſe, and the enatting clauſe had been 
general, viz, Againſt the cutting of any member where the men is disfigured or detaced, it might 
with equal regſon be objected, ihat the cutting oft the lips. or putting out the eye, would not have 
been within the act, becauſe not within the preambic, Wans,'s Rep. 320. Trin. 1716. in caſe of 


Copeman v, Gallant. 


101. There was a time when there was no preamble to acts 1 were 
of parliament, and yet they were goad, and even now preambles e e 
are na more than recitals of incouveniencies, which do not ex- to acts of 


clude any other to which a remedy is given by the enacting part: parliament 


per Cur. 8 Mod. 144. Trin. 9 Geo. in caſe of the King v. 3 nd, 
Althoes. | the Com- 


Mons were 
mentioned in the act, and ſeldom the Lords, and yet as may appear by the rule of ſummous to 
the parlia ment, they were all there preſent. D. 144. bo Marg. pl. 60. 

Qq 3 102, My 
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—ů 102. My Lord Coke in his book on Littleton, takes a dif- 
Preferip- ference between negative ſtatutes declaratory of the common law, 
and negative ſtatutes introdudtory of a new late; but Richardſon 

Ch. J. and Noy. Attorney General, held againſt Lord Coke's 


But ]o.289. 1 ; . 2 2 
290. 8 Car, Opinion, that in neither of the caſes a preſcrip!ion can be again't a 


Jun. Wind- negative ſtatute. Jo. 270. 8 Car. in Itin, Windſor Lord 


ſor, in the RN” 
caſe of the Lovelace 8 caſe. 


tenants of the manor of Brey is contra in ſupport of Co. Litt. 115. 2. That againſt the left there 
is no prefc::pt1on, but in the firft caſe no altciation is made, and therefore a preſcription may 29 
well be againlt that as the common law, 2nd that is the, reaſon that a man may preſcribe to hold a 
leet more than twice in the year, though the ſtatute of Magna Charta be negative, that a leet be 
holden orlv twice, &c. Arg. 

A man mav pre/crive again an affirmative ſtatute, but not againſt one that is in the negative. 
See Arg. 2 Bultt. 36. in cate of Janes v. Smith. 


Arg. 4 103. All preſcriptions and cuſtams will be forecloſed by a new 
* act of parliament unleſs ſaved. Parliament Caſes 175. in caſe of 


Elme's the Bithop of London and Dr. Birch v. the King. 
caſe, 


— 


Prei. 104. In all cafes of ſtatutes which are with prov het the law 


upon them ſhall be taken generally, but in ſuch particulars only 
as are reſtrained by the proviſo, Are. 3 Le. 132. pl. 184. 
Paſch. 28 Eliz. B. R. in caſe of Wroth v. the Counteſs of 
Suſſex. 

105. Where the prov/2 of an act of parliament is drreftly re- 
pregnant to the purview, the proviſo ſhall ſtand, and be a repeal of 
the purview, as it ſpeaks the laſt intention of the makers. Gibb. 
195. Hill. 4 Geo. 2. B. R. Attorney General v. Chelſea 

Water-works' Governors. 

. 106. Where the prærogativa, cap. 1. will; that the ting ſhall 

eue the lands and tenements gf his tenant, who dies feijed, his heir 
within age, &c. except the poſſeſſions of the Archbiſhop of Caniterbw y 
beiween Tine and Tres, this thall be intendced of poſſeſſions which 
the Archbiſhop then had, and not thoſe which ſhall be purchaſed 
or eſcheat after; quære of eſcheats. Br. Parliament, pl. 83. cites 
16 E. 3. and Fitzh. Livery 29. | 

B. Parlia- 107. Factian of waſte be now given generally againſt tenant in 

18 tail after poſſibility of iſſue, &c. treble damages ſhall be recovered 

—** *  againit him without more words; for thoſe are adjoincd to it by 
the former ſtatute, And when it is given in a new caſe, all that 
is adjoining to it is given with it likewiſe, Br. Waſte, pl. 68. 

ie 2 H. 4. 3 

523] 108. In conſtruction of general references in acts of parlia- 

ment, ſuch reference muit be made only as may land with reaſon 
and right. 2 Inſt. 287. 

Nag 109. An act lately made ſhall be taken within the equity 4 an 

13 ac? made long fince. See 4 Rep. 4. a. Mich. 14 & 15 Eliz. 

are tobe Vernon's caſe. | 

ta len into 

the conflirudtion of one another. Barnard. Chan, Rep. 276. Hill. 1740. in caſe of Warrtrs v. 

Hoobox, cites it as the opinion of Ld. Ch. J. Hale in 1 Vent, 244- and that the ſtatute of 14 Elis. 


relating to chinch leoſes was 2 kind of appendix to 13 Eliz. relating to tae ſame matter. And 
s, the Ld, Chancellor held, that in the principal caſe, which was upon the ſtatute 1 Jac. 2. 


cap. 1. 5. 7. itis vic of con{truction holds more ſtrong'y, this Ratute being a continuance of the 


| ſtatute 


Df # A _ vw 


. » Sad wal. a wm en. a. E 2 Yo. 
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ſtatute of [22 & 23 Car. 2. cap; 10.] of diſtributions; for the ſtatute 1 Jac, 2. is a continuance of 
that of Car. 2. with three additional clauſes, and therefore is to be conſidered as if the ſtatute of 
Car. 2. was repeated, and re-ęnacted by it. Sec Vent. 246. Baily v. Murin. 

So the ſtatute of 13 E. 1. de Mercatoribus ſhall be conſtrued within the ſtatute of Aon Burnel 
11 E. . as to ſelling land at a reaſonable price. [See (E. 11.) ſtatute 13 E. 1. the notes upon the 
words (rrafonable extent. | 

Though a ſubſequent lla ute may be comprehended within the meaning of the act precedent, as 
the ltetute of 32 H. 8. of wills within the {Lune 27 H. 8. of jointures, yet that is when the later 
lfatue is within the ſame reaſon as the former. Per Holt Ch. J. 2 Ld, Raym. Rep. 1028. 


Hill. 2 Annæ in Sir William Moore's caſe, 


110. When a thing is named certain, and after general things, where a 
the word ſubſequent inall be referred to the general words, and thing is 
Ziven or tie 


not to that which is certain. Arg. Le. 239. Mich, 32 & 33 med 8 
Eliz. B. R. in Guildford's caſe. . ſtatute in 


| articular, 
this by general words of the ſtatute ſhall not be tolled. Per Hutton J. Jo. 26, Hill. 20 Jac, 
C. B. in caſe of Standen v. the Uuiverſity of Oxon and Whitton. | 


111. Always in ſtatutes relation ſhall be made according to 
the matter precedent. 6 Rep. 76. b. Paſch. 5 Jac. in the 
Court of Wards, Sir Geo. Curſon's caſe. | 
112. Relative words, in an act of parliament, will make a thing 
paſs as well as if it had been particularly expreffed in the act itſelf. 
Raym. 54, 55. Mich. 14 Car. B. R. in caſe of Wheatly v. 
Thomas, | 

113. A thing, which has no exiſtence but by a late act, may 
receive benefit from a farmer act by an equitable conſtruction. 

See 2 Jo. 63. Mich. 26 Car. 2. B. R. Plummer v. 
Whitchcotr. — 
114. When a remedy is given by a ſtatute, and no action is Remedy. 
given by the ſame ſtatute for recovery of the penalty, the party ſhall e 

have an action of debt; per Jones J. Poph. 175. in caſe of 
Welden v. Veſey. rms SO 
115. Wherever a ſtatute enacts or prohibits any thing for the tos 


advantage of any perſon, that perſon thall have remeay to recover by v white 
the advantage given him, or to have ſatisfaction for the injury 
done him contrary to law by the ſame ſtatute; for it would be a 
fine thing to make a law by which one has a right, but no remedy 
unleſs in equity. Per Holt Ch. J. 6 Mod. 20. Mich, 2 Ann. 
B. R. Anon. | 

116. General words in penal /iitutes are often refrained by Refrained 


equity; as if an act ſays that whozver does ſuch an act ſhall be a g. ys 


felon, and ſuffer death, yet this extends not to perſons non ſanæ ] 


memoriæ, or infants very young. So if a ſtatute makes all re- if 


ceivers, or who ſhall give meat or drink, &c. to perſons guilty of 
ſuch or ſuch offence to be acceſlaries, if they are conuſant of the 
fact, yet this will not be conſtrued to extend to the wife of ſuch 
guilty perſon, though the generality of the words' extended to 
infants, non ſanæ memoriæ, and wife, yet they are not included in 
the intent. See Pl. C. 465. a. &c. and many more illuſtrations 
_ examples there. Paſch. 15 Eliz. in the cafe of Eyſton v. 
Ytudd, : 


* 3 


117. Though the ſtatute of 1 Eliz. makes void all leaſes by | 1 
bilhops, &c. to all intents and purpaſes, yet ſuch a leaſe is not void | 


Qq 4 a 
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againſt the leſſor himſelf. Arg. Mo. 315, 316. pl. 455. cites it 
as adjudged Mich. 33 Eliz. in the caſe of Sale v. Biſhop of 
Litchfield. | 
* 118. Lands are diſgavelled by act of parliament to all intents 
and purpoſes, and made deſcendible as lands at common law to 
the eldeſt fon only. The generality of the firſt words are „e- 
firained by the particular concluſion ; and adjudged that this only 
takes away the partability of tne Jands, and not the power to 
deviſe. Lev. 80. Mich. 13 Car. 2. B. R. Wiſeman v. 
Cotton. | 
119. Though the words of an act are general, yet they ought 
to be ſpecially conſtrued to avoid an apparent injury. Arg. 
8 Mod. 7. Mich. 7 Geo. in caſe of the Kiog v. the Biſhop 
of Armagh. | 
120. There are _—_ caſes of in//2nces or examples given in 
acts of parliament, which yet do not. re/!rain the remedy or purview 
4e that particular, or from extending to other caſes of the like 
| nature. Went. Off. Executors 67. upon tat. 4 E. 3. 7. De 
mA Bonis Aſportatis, &c. 
Retroſpe#t. 121. It is a rule and law of parliament, that regularly :-va con- 
— ftitutio futuris far mam imponere debet, non preteritis, 2 Inſt. 292. 
2 Je. 108. 122. A new act has no retraſpect to take away an act on to 
1 which the plaintiff was intitled before the commencement thereot. 
fruction of 2 Mod. 310. Trin. 30 Car. 2. B. R. Gilmore v. Shooter. 
the ſtatute 


29 Car. 2. againſt ſrands and perjuries as to actions for marriage - promiſes, without note or writing 
atfer the 24th june, &c,——:z Lev. 227. S. C. Vent. 330. S. C'——2 Show, 16. S. C. 


123. Statutes may have a retroſpect. 10 Rep. 55. Trin. 
11 Jac. Chancellor, &c. of Oxtord's cafe, and cites Pl. C. 
207. a. the caſe of Stradling v. Morgan, upon the ſtatute 31 H. 8. 
cap. 13. which gave the poſſeſſions of abbies to the king in the 
| ſame eſtate as then they were; and D. 231. Mich. 6 & 7 Eliz. 
the abbot of Ramſey's caſe, and the ſtatute 13 Eliz. cap. 4. which 
ſubjected the lands, &c. of treaſurers and perſons accountable to 
the queen, to the payment of their debts; and Sir Chriſtopher 
prong» Hatton's caſe reſolved upon the laid ſtatute. | | 
Striftly, 124. Aſffiſe againſt baron and feme, who pleaded record in bar, 
and failed at the day, and yet the feme was received, and was not 
les, a dilleiſor by the failer of the record, notwithſtanding the ſtatute 
8 þ-= x2,"tgg of Meſim 2. cap. 25. which wills that he be adjudged for a diſ- 
95 to 100 ſeiſor without taking the aſſiſe. And fo ſee that ſtatutes are taken 
by reaſonable conſtruction, notwithſtanding ſtrict words. Br. Par- 
lament, pl. 31. cites 13 Aſſ. 1. | | 
125. Upon the ſtatute of Weſtminſter 2. cap. 40. it was ſaid, 
that fatutes which r flrain the common lub, ſhall be taken ſirieli 
juris. Br. Parliament, pl. 72. cites 18 E. 4. 10. and 21 H. 7. 
21. Per Cur. that the itatute of Veſim. 1. cap. 20. de Malefac- 
teribus in —.— & vivariis, ſhall not extend to fareſts ; quod nota. 
126. Where the plaintiff in quod ei deforceat vouches, he who is 
vonched cannot vouch over ; for in this point the ſtatute is {trict, 
Br. Parliament, pl. 21. cites 14 f. 7. 17. Per Vaviſor. 
. | 127. And 
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127. And in cui in vita againſt the alienee of the baron, the 
parol ſhall not demur by nonage of the heir of the baron, but expectet 
emptor, &c. yet if the action be brought againſt the alienee of the 
baron, there the porol ſhall demur by the age of the heir of the 
baron. Br, Parliament, pl. 21. cites 14 H. 7. 17. 
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The fame 


ſcems to be 
where 1t 13 
brought 
againſt the 
aliente of 
the alienee. 


Br, Parliament, pl. 21, cites 14 H. 7. 17. 


128. Acts which give new remedies, ſhall not have liberal con- 
ſtruction. 2 Sid. 63. Hill. 1657. B. R. ia caſe of Pool v. Neel, 

129. Statutes that give co/ts are to be taken ſtrictly, as being 
a kind of penalty. 1 Salk. 205, Mich. 2 W. & M. B. K. 
Cone v. Bowles. 1 | 

130. It was doubted whether a gazler could detain a priſoner 
diſcharged by the late ſtatute for relief of poor priſoners for his 
fees; and it was ſaid, that T'reby Ch. J. of C. B. held he might; 
for the act being for giving away the right of the ſubjef, it ought 
to be conſtrued ftrietly; and per Holt Ch. J. let an act of parlia- 
ment be ever fo charitable, yet if it gives away the property of the 
ſubject, it ought not to be countenanced, 12 Mod. 513. Paſch. 
13 W. 3. B. R. Callady v. Pilkington. 
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Carth, 179. 


131. Where the /atute is, that a man fhall impert bullion of Subſequem 


2 marks for every ſack of wool imported, and another jiatute is made 


that a merchant ſhall not be charged but of ancient cujtom only, this 


does not repeal the firſt ſtatute. Br. Parliament, pl. 52. cites 
4 Ec 4+ 38. 

132. It is a rule that leges * ps/teriores abrogrant priores ; but 
though this holds in theſi, yet it does not hold in hypotheſi, if the 
laſt act be not contradictory or contrary to the former; but if it 
be only fo far differing or diſagreeing that by any other con- 
ſtruction they may both ſtand together, it is otherwiſe, and ſo is 
Dyer 343. 18 Eliz. & 11 Rep. (63. b.] Trudgin's caſe 21 
Eliz. cited there in Foſter's caſe, that where tenant in tail by the 
ſtatute of W. 2. ſhall not forfeit the lands, and afterwards 6 R. 2. 
enacts, that a man attainted of præmunire ſhall forfeit lands, this 
ſhall not be extended but only to lands in fee, and for life, and 
not to lands in tail, and yet all are within the words; and there in 
Foſter's caſe the ſtatute of 23 Eliz. gave 20l. a month to be 
divided between the king, the poor, and the informer : and after- 
wards the ſtatute of 28 Eliz. gives ſeiſure to the king, and 
35 Eliz. gives liberty to the king to purſue by bill, plaint, or 
information, yet this does not take away the third part from the in- 
former; per Jones J. Jo. 22. Hill. 18 Jac. C. B. in the caſe 
of Standen v. the Univerſity of Oxford and Whitten, 


ſatutes, 
where t 

1 ol / , &c . 
precedent. 


11 Rep. 54. 
b, in Dr. 
Foſter's 
caſe, the 
ſame rule 
cited Arg. 
and cites 43 
ATT pl. g. 
That the 
ſtatute 13 E. 
3. cap. i jde 
mercatort- 
bus, which 
gives aſſiſe 
to the te- 
nant by ſta - 
tute mer- 
chant, ſhall 
not take 
away the 
aſſiſe which 
the tenant 
of the 
franktene- 
ment had 


before, but both may well ſtand together. And ſo D. 30. pl. 3. 33 H. 8. where it was enatted, 


that the younger ſan ſhould have appeal of the death ot his father, this does not exciude the eldeſt 
And fee Roll's Rep. go, gi. &c. in 
——Sce Litt, Rep. 212. Mich. 4 Car. in C. B. the caſe of 


ſon of his ſuit, becauſe there are no words of reſtraint, - 

the caſe of the King v. Dr. Foſter. 

the College of . 35 
See 2 Roll's Rep. 410. Mich. 21 Jac B. R. in the caſe of Aſcue v. Butts. 


A later ſtatute in the affirmative ſhali not toil a former act, eſpecially if the former be particular, 


and the laſt general, 6 Rep. 19. b. Gregory's cle, | 


But if the former be general, and the later particular, the later would control it. See Arg, 
2 Show. 421. Trin. 6 W. & M. in the cale ot the King v. the Biſhop of London and Dr. Birch. 


Wheie 
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Where two ſtatutes are corfifent, and may ſtand together, the later is no repeal of the former, 
Arg. 2 Show. 439. cites 11 Rep. 5, 6. Dr. Foſter's caſe, 
F This is a true rule, but repeals &y imp/ication are things disfavoured by law, never allowed of 
but where the inconſiſtency and repuguancy ate plain and unavoidable; for theſe repeals carry 
along with them a tacit reflection upon the legiſlators, that they ſhould ignorantly, and without 
knowing it, make one act repugnant to and ingonfttent with another, and ſuch repea!s have been 
ever interpreted ſo as to repeal as little of the precedent law as is poible. 10 Mod. 113. Arg. 
cites 11 Rep. 55. 1 Roll. Rep. 88. Folter's cate, 

But if the prior {tatutes were contrary it is otherwiſe, See : Rep. 25. b. in Porter's cafe, —— 
2 Brownl. 324. in the caſe of Chalke v. Pete, S. C. —Cro. J. 121. pl. 4. Dr. Laughton v. 
Gardiner, cucs S. C. 


133. Subſequent ſtatutes that give a greater paniſpment do not 
take away the power given by a precedent ſtatute; per Curiam. 
See 6 Mod. 141. Paſch. 3 Annæ B. R. The Queen v. 

Pugh & al.” | | 
Words. 134. Right, intereſt, hereditament, and in as ainple manner in 
S—— an act of parliament do not extend to a writ of error or right of 
4 Le: 172+ action; per Croke J. cites 3 Rep. 2. a. The Marquis of Win- 


Arg. cues 
Ld. Norris's Cheſter's caſe. 


caſe. 
But che word actiant was not there. Ibid. 173. 


[ 526 1 ,. 28 Eliz. 4. is, that the ſheriff all not take more than 
zRoll.Rep, ſo much in the pound for an execution; per tot. Cur. this - 
1 plies that they ſhall take ſo much as is not prohibited. Mo. 853. 
once F. pl. 1166. Paſch. 14 Jac. B. R. Proby v. Lumley and Mitchell. 
So the fa- 136. Indictment on 14 Car. 2. cap. 12. againſt churchwardens 
1 and overſeers, for not making a rate to reimburſe the conſtables; 
Plaratits, exception was taken, that the ſtatute only puts it in their power 
is, that to do ſo by the word (may, &c.), but does not require the doing 
ae of it as a duty, for the omiſſion of which they are puniſhable; 
* ſed non allocatur; for where a ſtatute directs the doing of a thing 
cence, & c. for the fake of juſtice, or the publick good, the word may is the 
pe oye „ fame as the word hall; thus 23 H. 6. ſays, the ſheriff may take 
7 donor bail; this is conftrued he hall; for he is compellable ſo to do. 


ron to don; 2 Salk. 609. pl. 1. 5 W. & M. B. R. The King and Queen 


£ 
but it they „. Barlow. 


do not do 
„e, they cannot hold two living of 8!. value. Arg. Mod. 440. Hill. 38 Eliz. in the caſe of 
Rabins v. Gerrara. So where the ſtatute diretts that the La, Chancellor may graut a {tatute 


of bankruptcy. Vera. 154. Paſch. 32 Car. 2. Blackwell's caſe. 


— 137. The ſure and true way to interpret all ſtatute in general, 
era, whether penal, or beneficial, reſtrictive, or enlarging of the com- 
© een mon law, is to conſider theſe 4 things, 1it, What the common law 
wich may was befere the making the act. 2dly, What the miſchief and 
defect for which the common law did not provide. 3dly, What 
| 2 9 N remedy the parliament has reſolved, and appointed, to cure the 
e diſeaſe of the commonwealth. Athly, The true reaſon of the 
fit te remedy, and then the office of the judges is always to make ſuch 
taken Wi'h- conſtruction as redreſſes the * miſchief and advances the remedy, 


wr th = - h | 
and to ſuppreſs ſubtle inventions and evaſions for continuance of 


ev of ut, 


ab. the miſchief, and pro privato commodo, and to add force and life 
„ei to the remedy, according to the true intent of the makers of the 
Act, 


4 H. 6. 26. 


- — TY Ho cry 
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act, pro bono publico, 3 Rep. 7. b. Paſch. 26 Eliz. in Scac, Per * am 
Heydon's caſe, a, 7. 
The true underſtanding of the common law, and of former ſtatutes, is the ſure maſter-expoſitor 


of the later, 2 Init. 518. 
Where a miſchief is to be remedied by a ſtatute, the remedy in the expoſition of the ſtatute is to 


be applied according as the miſchief does require. Arg. 2 Le. go. pl. 114. in Foſkew's caſe. 


138. it was agreed, that where the ſtatute of Heim. 2. cap. 35. 
i, that where the plaintiff in writ of ward ratione proprii feods 
dies, the heir ſhall have reſummons, yet if the principal writ was 
diſcontinued in the life of the father, the heir ſhall not have re- 
ſummons ; for the /tatute is intended where the writ is gone by the 
act of Cod, viz. Death, but diſcontinuance is the folly of the party. 
Br. Parliament, pl. 23. cites 24 E. 3. 48. 

139. Where acts of parliament make a thing void, it ſhall be SeeLat.143. 
void to all intents, and ſhall have a very violent relation. Arg. -n Sir "ory 
2 Jo. 19. H. 7. 15. 4 H. 4. 15. 4 
227. 377. Fitzh. Partition 2. | f 

140. Acts of parliament are ſo to be conſtrued, as that no man, 
that is innocent or free from injury or wrong, be by a natural con- 

{ſtruction puniſhed or endamaged. Co, Litt, 360. a. 

141. It is the moſt natural and genuine expoſition of a ſtatute Co. Litr. 
to conſtrue one part of the ſtatute by another part of the ſame 365. b. S. P. 
ſlatute, for that beſt expreſſes the meaning of the makers; as | 
where the queſtion upon the general words of the ſtatute of 
Glouceſter was, whether a fine levied only by a huſband ſeiſed in 
the right of his wife with warranty, ſhould bar the heir without 
aſſets: and it is well expounded by the former part of the act, 
whereby it is enacted, that alienation made by tenant by the 
courteſy with warranty ſhall not bar the heir, unleſs aſſets de- | 529 J 
ſcend ; and therefore it thould be inconvenient to intend the 


ſtatute in ſuch manner as that he that has nothing but in the right 


of his wife ſhould by his fine levied with warranty bar the heir 
without affets. And this expoſition is ex viſceribus actus. Co, 
Litt. 381. a. b. | | 

142. And the words of the act of parliament muſt be taken 
in a lawful and rightful ſenſe, as where the words were (where 
no fine is levied in the King's Court), they are to be underſtood 
(whereof no fine is rightfully and lawfully levied in the King's 
Court), and therefore a fine levied by the huſband alone is not 
within the meaning of the ſtatute, for that fine would work a 
wrong to the wife; but a fine levied by the huſband and wife 
is intended by the ſtatute, for that fine is lawful, and works no 
wrong: fo the ſtatute of W. 2. cap. 5. ſays (ita quod epiſcopus 
cee conferat), is conſtrued, ita quod epiſcopus eccleſiam 
legitime conferat, and the like in a number of other caſes in our 
books; and generally the rule is, quod non præſtat impedimentum 
quod de jure non ſortitur effectum. Co. Litt. 38r. b. 

143. And further conſtruction muſt be made of a ſtatute in 


ſuppreſſion of the miſchief, and in advancement of the remedy, as by 


this caſe it appears; for a fine levied by the huſband only is 


within the letter of the law; but the miſchief wag, the heir was 
| barred 
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barred of the inheritance of his mother by the warranty of his 
father without aſſets; and this act intended to apply a remedy, 
viz. That it ſnould not bar unleſs there were aſſets; and therefore 
the miſchief is to be ſuppreſſed, and the remedy advanced, et qui 
heret in litera, hæret in cortice. Co. Litt. 381. b. 

144. The % expsſitors of all ſtatutes are our books, and uſe 
or experience. 2 Inſt. 25. | 

145. Statutes muſt be ſo conſtrued, as that no collateral pre- 
Judice grow thereby. 2 Inſt. 112. | : 

146. In ſtatutes incidents are always ſupplied by intendment. 
2 Inſt. 222. | 
147. When laws or ſtatutes are made, yet there are ſome things 
which are exempted and foreprized out of the proviſion thereof 
by the law of reaſon, though not a mentioned. See Pl. C. 
13. b. in the c:ſe of Reniger v. Fogoſſa. 


6 Rep. 6.— . Optimus legum interpres eſt conſuetuds. ö. 

Tu dan 148. Optimus legu pres oft conſu 2 Rep. 81. 

de conſtrucd according to the expoſition made of them by ſuch ſages of the law as lived near the 
time Whcu they were made. D. 131. pl. 70. Paſch. 2 & 3 Ph. & M. in the caic of Hill y. 


Grange. 


149. One part of an act of parliament may expound another, 
See 5 Rep. 99. Mich. 40 & 41 Eliz. in Flower's caſe, — 
10 Rep. 138. b. in the caſe of Cheſter Mills. 

150. An act of parliament binds all but ſuch as are ſpecral!; 
faved by it. As if one be tenant in tail, and it is enacted, that he 
{hall have the land to him and his heirs, he has fee, and the tail is 
determined. 2 And. 118. pl. 82. Hill. 41 Eliz. in the caſe of 
Rowland v. Arture.——cites Broke 28 H. 8. 

151. No ſtatute, where the letter is ambiguous, ſhall be taken 
by equity contrary to the letter fo maintain a thing er nuſchief 
contrary to the letter or intent of the ſtatute, which meant to toll 
miſchiefs and inconveniencies ; but it ſhall be taken in the better 
intent and largely to toll and deſtroy the miſchiefs and incon- 
veniencies : and therefore the ſtatute of 1 Ph. & M. which pro- 
vides, that all trials for treaſon ſhall be made according to the 
due order and courſe of the common law of the land, and not 

»* 4nd, 262. atherwiſe, yet DrRorKe, who committed treaſon in Ireland, 

N was tried here according to the ſtatutes before made 35 H. 8. & 

rA . 5 E. 6. notwithſtanding the ſtat. of 1 & 2 Ph. & M. and ſo it 
appears, that notwithſtanding the general words of the ſtatute of 
1 & 2 Ph. & M. the trial was otherwiſe; and the reaſon of this 
was, that treaſon beyond the {ea is as miſchievous as that which 

{ 528 J is done within the land; and therefore it was not the intent of the 
ſaid ſtatute, that ſuch treaſons ſhould paſs unpuniſhed, but in- 
tended of thoſe treaſons only which might be tried within the 
land; and thoſe are ſuch as are done within the realm. See 
2 And. 149. pl. 82. Hill. 41 Eliz. in the caſe of Rowland 
v. Arture. : 

152. Where an act of parliament ſpeaks of an aſſignee, Sc. it is 
to be intended of a complete aſſignee, &c. that has all ceremonies 
aud incidents requiſite by the law to ſuch aſſignee, &c. or not = 

take 


9 
5 
t 


; Statutes. 


take away any ceremony or circumſtance which the law requires, 
nor to do any thing contrary to the common law. See 5 Rep. 


112. b. Paſch. 43 Eliz. B. R. Mallory's caſe. 
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153. Judges are to make ſuch expoſition of laws and ſtatutes 3 Rep. 7. b. 


as ſutfer them not to be e/uded. Hob. 97. Trin. 7 Jac. Moor Ws or. 


College's 
See Arg. 10 Mod. 344. 


v. Huſſey. | 


cale, 


154. Judges have power over ſtatute laws to mould them to 
the trueſt and beſt uſe according to reaſon and beſt convenience, 
Hob. 346. 13 Jac. in the caſe of Sheffield v. Ratcliffe. 

155. A branch of a ſtatute ſhall not be taken larger than the 
body. Hob. 310. Hill. 15 Jac, in the caſe of Wright v. 
Gerard. | | 

156. Words of a ſtatute ought not to be interpreted to deſtroy 


natural juſtice. Arg. Sti. 81. Hill. 23 Car. B. R. in the cafe 


of Rawſon v. Bargue. 
157. When the words of a law extend not to an inconvenience 


rarely happening, and do to thoſe which often happen, it is good 
reaſon not to ſtrain the words farther than they reach, by ſaying 
it is caſus omiſſus, and that the law intended quz frequentius ac- 


cidunt. But it is no reaſon, when the words of a law do enough . 


extend to an inconvenience ſeldom happening, that they ſhould 
not extend to it as well as if it happened more frequently, becauſe 
it happens but ſeldom. Vaugh. 373. Mich. 25 Car. 2. C. B. 


in the caſe of Bole & al' v. Horton. 
158. No ſtatute ſhall be interpreted ſo as to be inconvenient 


and againſt reaſon, Cart. 136. cites Litt, 8. 138, 5 Rep. 


Cawdrie's caſe. | : 

159. The act of 12 Car. 2. 17. for confirming parſons preſented 
in the late times (who conform as the {ſtatute directs) in their 
churches, notwith/landing any act or thing whatſoever, yet thoſe 
words do not extend to one promoted by /imony, as is apparent 
upon reading the faid ſtatute; per Cur. Sid. 222. Mich. 16 
Car. 2. B. R. Snow v. Philips. 

160. It is a known rule in interpretation of ſtatutes, that ſuch 
a ſenſe is to be made upon the whole, as that 9 clauſe, ſentence, 
or word ſhall prove ſuperfluous, void, or inſignificant, if by any other 
conſtruction they may all be made uſeful and pertinent. Arg. 


Show. 108. Mich. 1 W. & M. in caſe of the King v. Berchett. 


161. Where an act of parliameut creates a new intereſt, it ſhall 
be governed by the like law ſuch intereſts were governed by 
before; per Holt J. 12 Mod. 486. Paſch. 7 W. 3. B. R. in 


the caſe of Lane v. Sir Robert Cotton. 


162. Whenever an act of parliament makes an offence, and is 
ſilent in the manner trying it, it ſhall be intended to be a trial 
per pais according to Magna Charta. Farr. 99. Mich. 1 Annæ 
B. R. The Queen v. Sturney. 

163. Where an act gives juſtices power generally to determine 4 


malier at the ſeſſions, it muſt be according to law, and as a Court; 
| | "YL Per 


Rep. 
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Per Holt Ch. J. 6 Mod. 17. Mich. 2 Ann. B. R. The 
Queen v. Bothell. | 

164. A ſtatute was made in Ireland, that every heir of a papi/t 
Hall file the biſbop's certificate of his confor mation within a year 
after his age of 21, yet may file it before his age of 21 ; tor ihe 
act is only meant as an encouragement for perſons to renounce 


popery. MS. Tab. Tit. Statutes, pl. 1. June 22, 1717. Burk 
v. Morgan, 


[ 529] (E. 7) Words of Forfeiture. 


Br. Scire 1. 1 ſeems by the caſe of the ſcire facias brought by the heir of 
x mop —_ the Lord S. B. upon his reſtitution. that where it is en- 
5. &. atted by parliament, that the Lord S. B. ſbail forfeit his land in 
uſe, and in poſſeſſion, and certain feoffees were ſeiſed of a certain 
manor in fee at the time, &c. to the iſe of the Lord S. and the heirs 
males of his body, the remaind:r ts the uſe of F. K. in fee, that 
nothing ſhall be forfeited but the eſtate tail to the Lord S. B. 
only, and not the remainder in uſe. Br. Parliament, pl. 10. cites 
7 H. 4. 20. | | 
2. It was enadted by parliament, that whereas J. S. had beat 
R. C. ſervant to C. B. coming with. his maſter to parliament, anno 
5 H. 4. that proclamation ſhall be made where the affray was, and 
that 4 the ſaid J. S. does not render himſelf before the juſtices of 
our lord the king ad placita, &c. toithin on- quarter of a year 
next, &c. That the ſaid F. S. ſhall be convicted, and render double 
damages by diſcretion of the juſtices aforeſaid, or by inguiſition; and 
he rendered himſelf after proclamation before the Chancellor, and 
before the king, and not before the juſti es, by which capias was 
awarded, and he did not come, but came after, and would have 
pleaded, and was not permitted, but judgment given, that the 
plaintiff ſhould have writ of inquiry of the damages to the ſheriff 
of L. For the ordinance in parliament was a judgment ini ſelf, 
which, becauſe he has not purſued, the act is ſufficient to award 
writ of inquiry of damages; quod nota. And after anno 9 H. 4. 
fol. 1. the plaintiff was viewed, and upon the view of his wounds, 
the Court awarded double damages, ſcil. 200 marks, notwith- 
ſtanding it was alleged, that J. S. was dead; for he was out of 
Court before, and cannot be warned to appear again, and this 
ſeems to be by the awarding of the writ of inquiry of damages. 
Br. Parliament, pl. 11. cites 8 H. 4. 13. & 20. and 9 H. 4. 1. 
But where 3. Whenſoever a ſtatute gives a forfeiture or penalty againſt 
en arch- him which wrongfully detains or diſpaſſeſſes another of his duty or 
13 for intereſt, in that caſe he that has the wrong ſhall have the forfeiture 
— the or penalty, and ſhall have an action therefore upon the ſtatute at 
office of re- the common law, and the king ſhall not have the forfeiture in 
ee e that caſe. And ſo it was adjudged in the Exchequer upon con- 


te the king, ference with other judges in an information for the treble value 
ard n W | for 


"S +# 1 A K KOO. 


Statutes. 


for not ſetting out of tithes in Iclington in the county of Cam- 
bridge. Co. Litt. 259. a. 
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the biſhop. 
3 Lev. 28g. 
Hill. 2 W. 


| & M. C. B. Woodward v. Fox. 


4. The words {all forfeit ) veſts only a right or title, and not 
the freehold in deed, or in law, without an office to find the cer- 
tainty of the land. Pl. C. 486. Nichols v. Nichols. 

5. If an act of parliament gives a forfe ture for a collateral 
thing, the king ſhall have it, but where it is given in lieu of 
property and intereſt, it ſnall go to the perſon injured, But 
where it is given for a crime, the king ſhall have the forfeiture, 
though he be not named. Roll. R. go. Mich. 12 Jac. B. R. 
in caſe of the King v. Dr. Foſter, —Per Manwood Ch. B. 
Mo. 238. pl. 373- S. P. 

6. Where a ſtatute gives a forfeiture of all inheritances, it does 
not extend to an eſtate tail, but where it is of all manner of in- 


 heritances, eſtates tail are comprehended. Jenk. 287. pl. 21. 


7. Statutes in point of forfeiture forfeit no more than a man 
hath, But yet a ſtatute may give to the k ng that which a man 
has not, Arg. Godb, 315. pl. 417. Paſch. 21 Jac. in the Ex- 
chequer Chamber, in caſe of SHEFFIELD v. RATCLIFF, cites 
11 Rep. 13. where the ſaving was only to {trangers, not to donors 
or their iſſue, and -HussEx's CASE, and old Entries 423. b. c. d. 


without words of ſaving, But if the ſtatutes gives rhe land by name unto the king, 
n.ainder is not ſaved, but is deſtroyed. Godb. Arg. 315. in cale of Sheffield v. Ratcl 


8. If a right of action be given to the king, the ſtatute of limi- 
tations and fines is deſtroyed; for he is not bound by them in 


point of forfeiture. Arg. Godb. 315. cites Pl. C. 485, 486. and 


Stamf. 187, 188. 


of an act, becauſe it lies in privity. Arg. Godb. 315. cites 4 Rep. 154. And Arg. 
cues 3 Rep. x 
* Reſolved 3 Rep. 2. The Marquis of Wincheſter's caſe. 


9. If a man has a rent out of land, and an act of parliament gives 
the land in particular to the king, or to a common perſon, without 
ſaving the rent; the rent ſhall be extinguiſhed ; but this is where 
the grant is general without any limitation or qualification ; but 
when the act of parliament is limited, and ſub mods the rent con- 
tinues ; per Jones J. Jo. 235. Paſch. 7 Car. B. R. in caſe of 
Falkner v. Bellingham. | 

10. Where a ate makes a forfeiture, and gives power 10 ſeiſe 
generally, without naming any perſons that ſhall ſeiſe, in ſuch caſe 
any perſon, though he is no officer, may ſeiſe for the king. 
Carth. 327. Trin. 6 W. & M. in Scacc. in caſe of Martin v. 
Wilsford. | : | | 

11. Penalty given by a ſtatute to be recovered in any court of 


record muſt be taken ſtrictly for thoſe at Weſtminſter, becauſe of 


its being a penal law; and the Courts at Weſtminſter are thoſe 
which the king's attorney general attends. 1 Salk, 178. in the 
caſe of Walwyn v. Smith, cites Gregorie's caſe. 

| 12. Theſe 


1 Rep. 42. 
in Alton- 
wood's 
caſe. 


Hob. 334. 
S. C. Shef- 
field v. 
Ratcliff. 
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Adjudged 12. Theſe words in an act of parliament /t9 be levied by diſtreſs) 


| mult be underſtood of diſtreſs and ſale. Said per Cur. Mich. 


2 Ann. B. R. in the caſe of Morley v. Staker, 6 Mod. 83. to 
have been ſolemnly reſolved in the caſe of Davis v. Speed. 

13. If a ſtatute gives a penalty to be recovered before a juſtice 
of peace, and preſcribes 79 method, it muſt be by bill; per Holt 
Ch. J. 2 Salk. 606. Mich. 2 Ann. B. R. Anon. 

I4. A conviction for deer-ſtealing was removed againſt A. & 
B. wherein judgment was given, that each ſhould forfeit 3ol. 
It was objected, that there ought to be but one Zol. forfeited ; 
ſed non allocatur: for the words of the act are, that they ſhall 
reſpectively forfeit Jol. and cited Cro. Eliz. 480. Mo. 453. 

oy. 60. And this penalty is not in nature of a ſatisfaction to 
the party grieved, but a puniſhment on the offender, and crimes 
are ſeveral, though debts be joint; which per Powell diſtinguiſhes 
this from the cafe of Partridge and Naylor in Cro. El. 480. and 
Noy. 62. 1 Salk. 182. pl. 3. Hill. 10 Ann. B. R. The 
Queen v. King & al.” 


L 531 ] (E. 8) Of Saving. 


Se wherea 1. HEE land, &c. is charged with a rent-charge, if this 


T2 may Som N land be given by an act of parliament, the rent is by this 
ef a par- diſcharged; per Vaviſor. Br. Parliament, pl. 28. cites 21 H. 7. 3. 
ae : 

* is given to another by act of parliament, the annuity is extin& by gift of the land by par- 
Jiament ; per Vaviſor. But Frowick Ch, J held, that the annuity remained; for the parſon is 
charged, and not the parſonage. But he ſaid nothing to the caſe of the land charged given by 
parhament. It ſeems, that it is not determined; for they give the land as the land is, and it is 


not like where the chargee enters and makes feoffment of the land out of which, &c. dilcharged, 


&c. But Brooke ſays, quære; for it is uſed in acts to have a proviſo or ſaving for ſuch renis, 
commons, annuitics, &c. to ſtrangers. Br. Parliament, pl. 28. cites 21 Hf. 7. 3. 

But ſee in the cafe of the aſſurance by act of parhament of land charged, it ſeems, that ir is net 
4 gift by parliament, but is a judgment of the ee and judgment of land charged ſhall not 
dilcharge the charge, unleſs the title of the judgment be before the charge. Br. Parliament, pi. 28. 


And where 2. If the ling be iniitled to the land of J. S. by forfeiture of 
the king is treaſon, or felony, by att of parliament er office, by this all tenures 
— 4 by are determined, as well of the king as of all others; there if this 
office for land after be or to anether by another act of parliament, 2 
eſcheat, and to all others all their rights, intereſts, titles, rent, ſervice, &c. as 
3 : y if no ſuch act had been, there the ſeigniories, &c. thall not be re- 
parliament, vived; for no ſeigniory was in eſſe at the time of the ſecond act 
that the made; and here ate no words to give any reviving, but words 0 
— ſaving, which de not ſerve but to fove that which is in efſe at the 
ſaving to all time of the /aving, &c. but ſuch proviſo in the firſt act will ſerve; 
others their for it came with the act which intitled the king. Br. Parliament, 


rie, pl. 77. cites 27 H. 8. 


&c. there 

ſuch a ſaving will not ſerve for the reaſon aforeſaid; for all was extinct before by the office, 
znd nothing was in eſſe at the time of the ſaving, which was in ure between the King and 
Knxrwicist in the county of Eſſex, where Rekewiche Joſt his ſcigniory; quod nota, But there 


6ught to be words afſermative, that the lords ought to bave their ſeigniories, Ibid. 


3. If 
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3. If act of parliament gives the manor of D. ſignanter, and by But if an 
this name, to the king, ſaving rights of ſuch as have right, or 7, FR 
ſaving the right of ſtrangers, the ſaving is void, becauſe it is re- which A. 


pugnant ; and the certainty of it, and the ſpecial name takes away 445, ſaving 


the right of the owner; and alſo the owner is party to the act. = ud 
Jenk. 196. pl. 4. (bis). it is good. 


Jenk. 213. pl. 30. 


4. A ſaving cannot ſave or revive that which is not in eſſe 
without expreſs words of grant or reſtitution, Dav. 3. b. 4. in 
caſe of proxies. 
5. A ſaving in an act of parliament which is repugnant to the 
body of the act is void. Pl. C. 565. a. in Walſingham's caſe, —- 
1 Rep. 47. in Altonwood's caſe. 
6. The ſaving in a ſtatute is only an exception of a ſpecial thing out 
of the general things mentioned in the ſtatute. 2 And. 192. pl. 8. 
in the caſe of Halliſwell v. the Corporation of Bridgwater. 
7. Savings in acts of parliament were but of late days. Arg. 
Godb. 304. pl. 417. Paſch. 21 Jac. in the Exchequer Chamber, 
in the caſe of Sheffield v. Ratcliff. 
8. A faving of the rights of all others except the heirs, &c. of 
the offender, & c. is an art of the heirs, &c. Arg, Godb. 
309. in the caſe of Sheffield v. Ratcliff. | | 
9. Where a ſaving is in deſtrufion of all the purview, it ſhall [ 532 }] 
be void. Jo. 339. Hill. 9 Car, B. R. in the caſe of the King It —_—_— 
v. Prieſt. F _— 
purview, but was never allowed to overthrow it quite. Admitted. Arg. 10 Mod, 115. Mich. 
11 Ann. C. B. in the caſe of Thoraby v. Fleetwood. | 


10. A ſaving never will make a thing, within a ſtatute, which 


was not contained within the generality of the premiſſes. Per 
Jones. 


(E. 9) Repealing. 


I, HEN an a# of repeal is repealed, the firſt act repealed S. P. Raʒ m. 
= is revived. 12 Rep. 7. cites Spencer's caſe. 15 E. 3. 8 
Tit. Petition 2. B. R. Anon. 
——As by 


the repealing an act which repealed a former act, the firſt act is revived; ſo by the reviving of ax 


4 1 the repealing act is made of no force, as where the act of 1 Eliz. cap. 1, revived the 


a(t of 25 H. 8, cap. 20. this does implicdly repcal the 1it of E. 6. which had repcaled the 25th 
of H. 8. 2 loſt, 686, | 


2. But if 7 ſeveral acts repeal or annul an act, though I or 2 of 
the acts of repeal or annullation are repealed, yet the other which 
remains in force annuls the firſt act. See 12 Rep. 7. Paſch, 
4 Jac. The Biſhop's caſe, upon the ſtatutes of 1 E. 6, cap. 2. 
1 M. Parl. 1. cap. 2. Seſſ. 2. and 1 Jac. Cap. 25. 

3. Where one ſtatute is repealed by another, ads dong in the 

OL. XIX. Rc meſne 
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meſne time ſhall ſtand, but not if a ſtatute be declared null. Jenk. 
233. pl. 6. cites 4 H. 7. 10 H. 7. 22. 


(E. 10) To bind the King. 


I. 3 quare impedit an c parliament was pleaded that the 
king ſhall not preſent in auter d ot, unleſs of voidance in his 
own time, which was no! in ure before, and yet the Court was 
againſt the king, that it ſhould be put in ure now. Br. Parlia- 
ment, pl. 12. cites 11 H. 4. 7. & 38. 
= P. "+ 2. In quare impedit it was agreed by Priſot and Aſhton, that 
* a ſtatute {hall not bind the king, if it be not by expreſs words, 
It is a ge- | 
neral rule, that the king ſhall net be bound by a ffature, which does not expreſsly name him, 
2 Hawk. Pl. C. 411. cap. 42. S. 2. 

Therefore if the king uſurps nen an infant to a bent fice. this ſpall pu! the infant out of pofſi{ſion, 
not toi the flatute of HWiflminſfter 2. cap. g. which aids uſurpation upon an infant, teme 
covert, and thoſe in reverſion; for the king is not bound by it; for where a men prefents to the 
benefice of the king. and his clerk in by 6 months, yet the king ſhall ha quare impedit after the 
G6 months, for nullum tempus occur it regi; for the ſtatute ſhall not bind hum. Contra in caſe of 2 


common per ſon after the 6 months. Br. Parliament, pl. 6. cites 33 H. 6. 62, 63. 


3. Per Priſot, there is a /latute, anno 7 H 4. cap. 4. that pro- 
teclion daes not lie for warden of a priſon in debt brought against 


him upon eſcape of a priſeier condemned and committed to his 


[ 533 ] ward; and therefore by him the king ſhall not grant protection 
there. And therefore ſce that this 1s a ſtatute which ſhall b nd 
the king; for none can grant protection but the king only, and 
therefore that the ſtatute ſays that the protection {hall not lie, is 
as much as to ſay that the king ſha!l not diſpenſe with the ſtatute ; 
quod nota. Br. Parliament, pl. 30. cites 39g H. 6 39. 

Br. Parlia- It was enatted ly parliament, that the Lord Hungerford 

1 ſhould be attainted of treufan, and forfeit his lands, with a proviſo 

that of ſuch lands as he was ſeiſed ts the uſe of others, that city que 
nuſe may enter; and yet where the king is feifſed he cannot enter 
upon him, but Hall ſue ouſter le main. And fo it ſeems that the 
king is not bound by any ſtatute, unleſs by exprefs words of the 
king, as if it had been that he may enter as well upon the poſ- 
ſeſſion of the king as upon others. Br. Entre Cong. pl. 134. 
. 3 ) | 

5. It was agreed by the juſtices, that the /atute of additions 
made anno 1 H. 5. cap. 5. ſhall bind the king as to indittments, &c. 
and otherwiſe, as well as common perſons. Br. Parliament, 
pl. 47. cites 5 E. 4. 32. | 

6. Upon the conſtruction of any ſtatute, nothing ſhall be take 
15 equity againſt the king. Arg. Godb. 308. in caſe of Ld. Shef- 

eld v. Ratcliff, cites Pl. C. 233, 234. 

7. Where the ſubjeft has authority to de a thing by the expreſs 
letter of a ſtatute, this ſhall not be taken away by any ſtrained 
conſtruction, though it be for the benefit of the king; per 

- Doderidge 


wron 
Marl, 
by th 
who | 


Doderidge J. Roll. R. 67. in caſe of Worral v. Harper, cites 
10 Rep. 84. Love's caſe. : | 

8. Neither * affirmative ſtatutes, nor negative, which are more - An afr- 
ſtrong, ſhall bind the king, unleſs he be ſpecially named. As the EINE 
ſtatutes of limitations, viz. of Merton, cap. 8. W. 1. cap. 3. and 5 
32 H. 8. cap. 2. do not bind the king. So the ſtatute of the preroga- 
W. 2. cap. 5. which gives the ple of plenarty by 6 months, eat com- 
does not bind the king, cites F. N. B. 241. (B) 24 E. 3. 23. &c. Als _ 
So by the ſtatute of 18 E. 1. of + quia emptores terrarum the king . Mich. 
is not bound as is held in 10 H. 7. 23. a. &. The ſtatute of 1655. in 
Magna Charta, cap. 11. provides in the negative, quod communia pars rt 
placita non ſequantur curiam noſtram ſed teneantur in aliquo loco Anorney 
certo; but this does not bind the king, as is adjudged in 23 H. 3. General v. 
Tit. Brief, and 21 E. 1. Tit. Prærogative 28. For he may have 3 
quare impedit in B. R. Arg. 11 Rep. 68. a. b. Paſch. 13 Jac. Apportion- 


in Magdalen College's caſe. ment, pl. 


2. cites F. 
N. B. 234, 235. 


9. General ſtatutes, which provide neceſſary and profitable Arg. Show. 
remedy for maintenance of religion, advancement of learning, and 22%: *: & 
for relief of the poor, ſhall be extended generally according to the 

words of them, and the king not exempted. ' Reſolved unani- 

mouſly. 11 Rep. 70. a. b. agdalen College's caſe, 

10, The king ſhall not be exempted out of the general words All ſtatutes 
of acts made to ſuppreſs wrong, becauſe he is the fountain of juſ- e. 
tice and common right, cites 13 E. 4. 8. a. and I Rep. 44. b. 48. of urorg, 
a Kc. ALTONwooD's caſe, And though "_ was remedi- taking away 
leſs, yet the act which provides neceſſary and profitable remedy for gs 
the preſervation thereof, and to ſuppreſs wrong, ſhall bind the KIN, decay of re- 
cites Pl. C. 246. Lord BARRKELEx's cafe, where it was ad- (g, ihall 
judged that the king tenant in tail was reſtrained from alienation — 
by the ſtatute de Donis. See 11 Rep. 72. a. Magdalen Col- though not 


, named init, 
lege's caſe. nor bound 
by expreſs words. See 5 Rep. 14. b. Mich. 43 & 44 Eliz. in parliament in the caſe of eccle- 
faltical perſon, Arg, Show, 209. 5. C. cited, — Ibid, 419. Arg. Ibid. Per 
Eyie J. 497. 


When any ſtatute is made to prevent or ſuppreſs any + wrong, the king [:hough not named } is 
bound by it, becauſe he can do no wrong. 4 Mod. 207. Paſch. 5 W. & M. B. R. Auorney 
General v Dr. Lancaller. 5 

+ The king is bound by laws of prblick iſt and benefit, and where the contrary will be any 
wrong to the ſubject. Arg. Show, 209. cites 5 Rep. 14. He is bound by the fatute of 
Marlbridge 22. agairft diftraining tenants to anſwer without writ, 38 2 Init. 124. & 169. And 
by the ature 32 H 8. 28. of diſcortinuances, 2 Init. 681, 682. becauſe they are made to give her 
who had a right a more ſpeedy remedy, viz. by eatry, where at common law ſhe was forced to a 
real zction. So is BaxkLEy's caſe, Pl. C. 233. 1 Rep. 44 1 Inſt. 116. The king is bound 
by the flatute de Donis, becauſe an alienation would be a wrong to the ſubject. Arg. Show, 


419, 420, 
[ 534*] 


11. The general words of ſtatutes, which tend to perform the 
will of the founder or donor, (hall bind the king, though he be not 
named. See 11 Rep. 72. b. 73. a. where it is unanimouſly re- 
ſolved in Magdalen College's caſe. 5 

12, Where the king has any prerogative, eſtate, right, title, or 4: if an a 

Ra intereſt, & har aif 


= 
hed 
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| 1 intereſt, he ſhall ne: be harrid of them by general words of an act. 

Dee, Reſolved. 11 R b. in Magdalen College's cal | 

vet the 44d : Rep. 74. b. in Magdalen College's caſe. 
dies of .be King ſhall rot be abated. Sce Keilw, 25 pl. g. -In the moſt minute caſes of 
the King's prerogative, it cannot be aden away by gererad words in an act of patiiament. Arg. 8 
Mod. = in the College ot Phyſician's c. 

It is clear that the tig cannot be Jive/fed of any of his prerogatives by general words in an aft 
of parliament, but that there muſt be plain and e pr 's worcs for that purpoſe, though all his 
other rights are no more favoured in law than the 114,015 of his lubjefts. 8 Mod, 8. Mich. 7 Geo. 
The King v. the Arclibiſhop of Armagh. —S. P. 8 Mod. 14. in the College of Phy liciau's calc, 


13. The general ſtatute of 32 H. 8. cap. 36. of fines for avoid. 
ing controver/ies, ſhall bind the king. 11 Rep. 75. a. in a nota 
of the Reporter, in Magdalen College's caſe, cites 7 Rep. 22. 

14. Where the king is barred by a ſtatute to de wrong he is 
bound, but where the king i- 7ntitl-d ta any intereft in property, 
this cannot be taken from him without ſpecial mention in the 
ſtatute. Jo. 21. Arg. And fays, this diſtinction is allowed in 
Magdalen College's caſe. 

15. An act of parliament, which gives @ right to the Fins, ſhall 
bind him as to the manner of enjtying, and uſing that right as 
well as a ſubject. Arg. Show. 2:1. Paſch. 3 W. & M. Mr. 
Crooke's caſe. | 
- Tb. 29 Car. 2. cap. 3. of frauds and perjuries binds not the 
king, but takes place only between party and party. 1 Salk. 162, 
4 W. & M. in caſe of the King v. Lady Portington. 

17 The queen is never named in an act of parliament by the 
name of pa ty; per Powell J. 2 Ld. Raym. Rep. 166. Mich. 3 
Ann. in caſe of the Queen v. Tutchin. | 


(E. 11) Statute Merchant, Staple aud Recognizance. 
| Stalutes, reliting thereto. 


„ This Na. 1. * Stat. 11 E. 1. of FONAC'TS, that a merchant which will 
tute 3 _ Acton Burnel. b- fure of his debt, fhall cauſe his debtor 
one x ts come before the mayor of London, or of York, or Brijlol, or before 


11 0 13 E. 


1. But the the mayor and a cle (which the king fha'l appoint for the ſame), 
etler a 

7 1220 for to acknowledge the debt, and the + day of payment, 
the one from the other, I have marked this as only 11 E. 1 | 
expreffed in this ſtatute, and no other principal officer is mentioned, yet there is no doubt but it 
ma be taken before another, who 1s a principal officer of a corporation, though he be not a 
mayor; per Hobart Ch, J. Win. 86. Irin. 22 Jac. C. B. in the caſe of Hickford v, Machin, 

{+ S-e (F) pl. 1.— If the lainte be to pay at ſev-rai days, it is a quere in law, whether 
it be payable till all the days of payment arc palt, as of a bond; per Hobart Ch. J. Win. 86. 
iu calc of Hickford v. Machin, 


12 
15351 : | | | 
hot though And the recognizance ſhall be entered into a roll with the hand 
the ftatute of the ſaid clerk, which ſhall be known. 


be not in- 
1olkd in two places, nor writ with the hand of the clerk, yet the omitting of them is not a cir- 
cumft.nce to avoid the ſtatute. Cro. E. 810. pl. 14. Hill. 43 Eliz. C. B. in caſe of Foreſt v. 


Ballard. 


Sce (FJ. Moreover, the faid clerk ſhall make with his own hand a bill 


obligatory, whereunto the ſeal of the debtor /all be put m oy 
| ng 


Though the word mayor 10 


f 
F 
7 
7 
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king's ſeal, 4 be provided, which ſha'l rema.u in the Feeping of the 
mayor and clerk aforeſaid. | 
And if the debtor does not pay at the day, the creditor may come See (K) 
lefore the mayor and clerk with his bill, And if it be found by the 
roll, and by the bill, that the debt was acinowledged, and that the 
day of payment is expt:e1, the mayor ſhall incontinent cauſe the move- 
ables of the debtor to be fold, as fur as the debt dees amount, by the 
praiſing of honeſt men, as chattels burgages deviſable, until the 
whole ſum of the delt, and the money without delay ſhall be paid to 
the creditor. And if the mayir can find no buyer, he fhall cauſe 
the moveables to be delivered to the creditor at a reaſonable price, 
as much as dith amount to the debt. And the king's ſeal ſhall be put 
unto the ſale and deliverance of the bur,cages deviſable. 
And if the debtor have no moveables within the jurisdiction of See (R) 
the mayor, whereupon the debt may be levied, but has ſame otherwhere, 
then ſha!l the mayor ſend the recognizance unto the chancellor 
under the king's ſcal. And the chancellor Hall direct the writ unto 
the ſheriff, in whoſe bailiwick the movcables be, that the ſheriff cauſe 
him to agree with the creditor, as the mayor ſhould have done, in 


caſe the moveables had been within his power. 
And let them that ſball praiſe the moveable goods, take heed, that Upon a fla- 


they ſet a reaſonable price upon them; for if they ſet an over high te mer - 


chant, the 


price for favour boi n to the debtor, and to the damage of the creditor, debtor, + 
then ſhall the thing ſo praiſed be delivered unto themſelves at ſuch ter certiß- 


price. cate certi- 
fied, and 
capiar to take the body, returned non eft inventus, the creditor prayed livery of the land, and hat 
it, and the ſheriff extended the land by two extenders, and delivered it to the conuſee, and returned 
the writ accordingly, and came the conryſce, and ſaid, that the ſheriif had extended the land too. 
bigh, ſcil. every acre which is worth no inore than 124. at gs. and prayed that the land might be. 
deiivered to the extenders to hold according to the extent, and to anſwer to him of the money. 
Thorp faid, the ſtatute ſpeaks only of burgages, and not of lands; and yet it was delivered to the 
extenders, and this by the equity as it ſeems. Br. Statute Merchant, pl. 14. cites 21 E. 3. 21. 

But where the conuſee tet the lands extended, and alter wards came. in a ſubſequent term to that 
in which the extent was retuined, and prayrd that 1t be delivered to the extenders at the value, 
it was denied. Br. Extent, pl. 2. cites 44 E. 3. 2. Br. Statute Merchant, pl. 2. cites S. C. 

If upon a writ of elegit, or ether writ of execution ſued upon a judgment, the extenders extend 
the lands or goods too mgh; in this caſe, the plaintiff has no remedy by this ſtatute, or by the 
ſtatute de Meicatotibus, or ot her wiſe, to pray that the extenders may take the goods, and pay the 
money which they have appraiſed them at; for thoſe being penal ſtatutes, do not extend to any 
other writs of execution, but only the {tatute merchant, and ftaple or recognizance, By all the 
juſttees of C. B. Bendl. 39. pl. 100. Mich, 4 & 5 P. & M. Anon. 

Cro. J. 12. pl. 16. Patch. 1 Jac. B. R. Nor NMEUX v. Lacon. Upon a recognizance in 
Chancery, the plainiik refuſed before the ſheriff, to accept the lands, becauſe they were extended 
00 high, and braved that the extenders might retain them, and a caſe was ſhewn out of Bendl. 4 
& 5 P. & M. [which ſeems to be the calc above], and ot that opinion were ail the Court in this 
caſe; and that the plaintiff had time enough to pray it uvon the return of the writ ; wherefore it 
_ awarded that the extenders ſhould have the land at that rate, and that they ſhould pay the 

<br, 5 

Conuſee extended a ſtatute, and before his acceptance prayed, that the land be delivered to the 
extenders. Proceſs iſſued accordingly, but before the return of the writ it was moved, that the 
extenders cannot have the land: becauſe fince the extent, the conuſor is dead, his heir within ages 
and in ward of the king x ſo that the king is now in poſſeſſion, and the land in other plight than 


it was at the time of the extent. Sed non allocatur per Curiam. Yelv. gg, Mich. 2 Jac. B. R. 


Molineux v. Rigges. 


And they ſhall be & forthwith + anſwerable unto the creditor for [ 536 J 


his debt. | * The ſta- 
tute does not 


mean that they foall pay all the money Preſently without delay, but they may anſwer preſently 
| without. 


13 


536 Statutes. 


without delay, and becauſe the praftice had been accordingly, it was awarded, that they pay the 
money at the days limited in the extent, &c. Fitzh. Tit, Extent, pl. 10. cites Paſch. 2 H. 4. 1. 
For fariber exp--fition upon the word {forrbwirh ſee the ſtatute of 13 E. 1. de Mercatoribus 
in the note upon the words reaſonable extent). | 
+ But it lands extended at tov igh a rate be delivered to the extenders, and it falls” out that 
the c:Muſor bad enly an f eſtate for /ife, and dies, the ex enders ſhall be no longer charged; tor 
tien (hell hold them in the ſame manner as the conuſce himſelf thould have held them, in cate 
the xtegt had been well made, and as long ss the tenancy of the frauktenement continues in the 
dento {> long be ſhould hold till the debt be ſatisficd. 21 E. g. 21. a. b. pl. 21.——Br. Extent, 
pl. 4 cites S. C. but very ſhort. 
t Br. Statute Merchant, pl. 14. cites S. C. 


And if the debtor will ſay, that his moveable goods were delivered, 
or ſold for leſs than they were worth; yet all ke have no remedy 


thereby ; for when the mayor or the ſheriff bas fold them to him thut 
offered moſt, be may account it his own folly that he did not fell them 
imſelf before the day of his ſuit {when he might, «nd would not), 
and have levied the money with his own hands. 
A e!crk ſhall And if the dibtzy have no moveables when the deb? may be 
not be ar- levied, then ſhall his body be taken, and kept in priſon , he have 
ou” > mare agreement, | 


upon this ſtatute, and if proceſs be awarded to arreſt him by this ſtatute, he 217 kave a wwrit unto 
the ſheriff, that he do not trouble or moleſt bim, and if he have arrelied him for tic ſame. that he 
deliver him, if he knows no cauſe why he ſhould not enjoy the privilege of a clerk. And in fuch 
writ there is a proviſo put in the end of the writ. F. N. B. 131. (3). 


And if he have not wherewith to ſuſtain himſelf in priſon, the creditor 
ſhall find him bread and water, « h:ch cofts the debtor ſhall recompence 
him with his debt before that he be let out of priſon. | 

Aud if the creditor be a merchant ſtranger, he ſpall remain at the 
coſts of the debtor, for /o long a time as he tarrieth about the ſcat 
of his debt, and until the moveable goods of the debtor be fold or delivered 
unto him, | 

See pl. g. Aud if pleages or * Mainpernors come before the mayor and cler, 
they ſhall bind themſelves by writings and recegnixance in lite manner, 


as the debtor. And if the delt be not paid at the day, ſuch execution 


ſhall be awarded againſt the pledges, as is before directed againſt the 
debtor. 
S. 2. Provided, that fo long as the delt may be fully levicd of the 
goods of the debtor, the pledges ſhall be without damage. 
Tuis fatute 2. 13 E. 1. cap. 1. De Mercatoribus ordains, that a * merchant, 
1s n Fleta. the will be ſure of his debt, ſhall cauſe his debtor to come before the 
228, Kc. ayer of London, or before ſome chief warden of a city, or other town, 


Iib. 2. cap. 


64. de de- Where the king ſhall appoint. And before the mayor or chief warden, 


bicoribus & or other ſufficient men choſen and ſworn thereto, when the mayor or chief 


eee warden cannot attend. 

Litt. 289. b. in Marg. cites Fleta, lib, 2. cap. 53. but ſeems to be miſprinted, that chapter being 

De Curia Baron”, ; : 
* Though the ſtatute ſays, that he ſhall be a merchant who ſhall acknowledge the debt, yet if 


he be not a merchant he is within the compaſs of the ttatute to be a conuſor ; per Jones J. Winch. 


83. in the caſe of Hickford v. Machin. 

Notwithſtanding the words are, that he ought to come before {the chief officer) of the ys &c. 
yet it hath been ruled here, that if the city be governed by 2 chieſ officers he ought to come before 
them: both ; for to this purpoſe they are but one; per Jones J. Win. 83. Trin. 22 Jac. C. B. in 
the calc of Hickford v. Machin, -$, P. Ibid, 84 Per Hutton J. in 8 C 
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Aud before one of the clerks that the king ſhall aſſign, when both t Though a 
cannot attend, and acknowledge the debt, and the + day of payment, day oy 4 


ment xX 


Aud the recagnigumce fb 1! be inrolled by one of the clerks hands being preſſed, yet 
Knor: and * the roll ſhall be double, whzresf one part ſhall remain if it benota 
cvith the mayor or chief warden, and the other with the clerks that certain but 


thereto ſhall be firſt named, . 1 , 
it is not good, as if it be to be paid at Michacimas after J. S. ſhall come to Paul's; in ſuch caſe, 
beceule it may not appear to the mayor judicially when to award execution, therefore it is not 
gaod ; but it it be to pay the firſt return of Mich. Term, it is good; becauſe there he may know 
immediately when to award exccution : and the fame law, it it be to pay before Mich. next, or to 
pay preſently, as an obligation. and ſo the mayor is bound to take notice, that this is to be paid 
preſently; per Jones J. Win. 83. in the caſe of Hickford v Machin,-——Tbid, 84. in S. C. by 
Hutton J. accordingly, and that 1 is the ſame if the payment be expreſſed to be sſter the accom- 
pliſhment of ſuch an age; for thoſe thall never be days to give juriſdiction, though they were 
good by way of contract; and ſuch a recognizance is good for any thing for which an action of 
debt will lie, other wife not, and that fo is the ſtatute of 29 H. 8. cap. 6. For it extends not to 
ſuch things. And Ibid. 83. in S. C. Winch. J. ſaid he agreed the difference taken that there 
ought to be a time certain, and not to be proved after by averment.— And Ibid, 86. in S. C. 
Hobart Ch. J. agreed that there ought to be a time certain for payment, and that is an actual time 


ot a legal time, 


Aud further, one of the /aid clerks, with his own hand, ſhall 
write an obligation, 0 which the ſea! of the debtor ſhall be put with 
the king”s ſeal, provided for the fame intent; which ſeal ſhall be of 2 
pieces, wheresf the greater piece ſhall remain with the mayor, or the 
chief ward:n, and the other piece in the keepmg of the foreſaid clerk, 
Aud if the debtor do not pay at the day, then ſhail the merchant come 
to the mayor and clerk with his obligation. And if it be found by the 
rol or writing, that the debt was knowledged, and the day of payment 
expired. the mayor or chief warden ball cauſe the body of the debtor to 
be taken (if he be lay) whenſoever he happens to come in their power, 
and ſhall commit him to the priſon of the toon, if there be any, and he 
ſhall remain there at his wn coſts, until he has agreed for the debt. 
And the bc per of the trwn priſon ſhall retain him, and if the keeper will 
not recerve him, he fha!l be anſwerable for the delt; and if he have nat 
whereef, he that commits the priſon 19 bis keeping ſhall anſwer. 
And if the debtor cannot be found in the power of the mayor or chief 
warden, then ſhall the mayor or chief warden ſend into the chancery under 
the Aing's ſeal, the recogmzance of the debt; and the chancellor fall 
direft a writ unto the ſheriff, in whoſe ſhire the debtor fhall be found, 
for to take his body (if he be lay) and ately to keep him in priſon 
until he has agrecd for the debt, And within a quarter of a year after 
he is taken, his chattels and lands fhall be delivered him, fo that by the 
Profits he may levy and pay the debt, And it ſhall be lawful unto him, 
during the ſame quarter, to ſell his lands and tenemonts for the d ſcharge 
of his debts. | | 
And if be do not pay it within the quarter, * all the lands and goods * See (K.a) 
of the debtor ſhall be delivered unto the merchant by a + reaſonable ex- 5 5 
tent, 79 hold them until the debt is wholly levied, Aud nevertheleſs the this ſiatüte 
body ſhall remain in priſon. Aud the merchant ſhall find him bread mentions 
and water only that it 
l ſhall be de- 


livered to the conuſee upon a reaſonable extent, and ſays not a word that it ſhall be delivered to the 
extendets it they value it too high; yet it ſhall ve delivered to the extenders * by the equity of the 
fatute of Aon- Burnel made betore, which ſays that goods appraiſed too high ſhell be delivered 
is the appraiſors for the price they have ſet m at, the ſtatute is penal; per Saunders, Pl, —— 

I 4 ; : + 10 
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b. in the caſe of Partridge v. Strange and Croker. S. P. Per Saunders J. Pl C. 127. 3. 
in the caſe of Buckley v. Rice- Thomas.. P. by Saunders Ch, B. Pl. C. 205. b. io 
the caſe of Stradling v. Morgen. 

S. P. Per Cur. ]. 188. Trin. 14 Car. B. R. in the caſe of Whitton v. Welton. 

And where the ſtaiu'c of Acton-Burnel fays,. that if the goods are appraiſed too high, the 
appraifors ball be forthwith anſwerable umo the creditor for his debt, fo here in the caſe of land 
by the . of that ſtatute; yet if it be delivered to the extenders. they ſhall not pay the money 
till the days aſſeſſed and limited in the extent, and yer the words of the a& are (hall forthwith 
anſwer, &c.). But the intent of the makers of the act (as may be reaſonably preſumed) was not 
to make them pay immediately, and then they to wait till the time ſhould happen for their 
receiving it again; for at that rate every one would charge the extenders with the land, and fo no 
one would willingly be an extender, for which realon the judges have expounded the words 
(forthwith anſwer) to be intended, that they ſhall immediately become debtors, and cher geable 
with the payment at ſuch days 2s the rents, &c. will be payable and receivable; and fo qualified 
the rigour of the word (forthwith) according to reaſon, and the preſumed intent of the makers dt 
the ſtatute ; per Saunders Ch. B. Pl. C. 205. b. in the caſe of Stradling v. Morgan. S. P. 
Br. Extent, &c. pl. 1. cites 2 H. 4. 17, 18. For the fatute is rut that they [hail [pay j>ribwith } 
Sur that they ſhall be {anſweradle forrbwith,) Quod nota. | 5 


15381 
See (S. 2) — And the merchant ſpall have ſuch ſeiſen in the lands and tenemc 18 


| — del vered unto him or his aſſignee, that he may maintain a writ of novel 


an afiſe to diſſeiſin, if he be put out, and rediſſeiſin 4%, as of freehold to Held 

tenant by o him and hi ; 7 n 

1 bim and his aſſigns until the debt be paid 

chant, yet it does not take away the aſſiſe which the tenant of the franktenement had beſore, but 
both ſhail well ſtand together. 11 Rep. 74. b. Arg. in Dr. Forkter's caſe. citcs 43 Aff. g. 


And as ſoon as the debt is levied, the bedy of the debtor fhall be dcli- 
vered with his lan#s, | | 
And in ſuch writs as the chancellor dies award, mention fhall be 
made, that the ſheriff ſhall certify the juſtices of the ene bench, ar 
the other, how he has performed the king's command at a certain 
day, at <:hich day the merchant ſhall ſue 2 the juſtices, if agreement 
be nat made. And if the fheriffs do not return the writ, or þ return 
that the writ came too late, or that he has direcied it to the bailifis 
of ſome franchiſe, the juſtices ſhall ds as it is contained in later flatute f 
I giminſter. 5 | | 
® See R) And if the ſheriff return that the debtor * cannot be found, or 
25 (Ry that he is f clerk, the merchant ſhall have writs to all the ſberiſſs, 
LE Iu, 13, where he ſhall have land, that they deliver him all the goods and land 
14. ——A of the debtor by a f reaſmable extent, to hold unto him and his aſſigns, 
ute and he ſhall have a writ to what ſheriff he wil), to take his body (if be 
merchant be lay) und 19 retain it in manner aforeſaid, And the keeper of the pri- 
was return {on muſt amſet er for the body or the debt. 


ed clericus, 
and the plaintiff prayed a writ to the biſhop to levy de bonis eccleſiaſticis, and could not have it, 
inefmuch as it is not given oy the fiatute, wherevpon it was faid to him that he ſhould have writ 
o the therifi to deliver bis lands, Fiizh. tit. Execution, pl. 79. cites Mich. 19 E. 3. 

+ Sce ſupra 537. the laſt note. A flatute extended at a low value of purpoſe to beep off 
at her extents, the Court ordered that the filing of the extent to be layed, Toth. 277. cues Haris v. 
Eayning. 8 Jac. lib, a fol. 910. 


And after the deblor's lands be delivered to the merchant, the debtor 
may ſell his land, /o that the merchant have no damage of the improve- 
ments, | | 

See (K ) And the merchants ſhall be allowed their damages and coſts, /abours, 

0 <p farts, delays, and expences reaſonable. 5 

detum. And if the debtor find ſureties which do acknowledge themſelves to 5 
| | | Princi pa 


d. 10 


the 
land 
oncy 
with 
not 
their 


principal debtors after the day paſſed, the ſureties ſhall be ordered as the 


principal debtor, _ 
And the merchant ſhall have ſciſin of all the lands that were in the Infant 
hands of the debtor the day of the recognizance made, in whoſe brought al- 


{iſc of novel. 


gy a . 
huts forever that they come after, either by ferffment or otherwiſe. And diſſeilin a- 
aj tor the debt paid, the lands and iſſues fhall return again, as well to the gainſt A. B. 


Ji. fee, as the other lauds unto the debtors, And if the debtor or his and C.—A. 
| anſwered as 


ſur etis die, the merchant ſhall have no authority to take the body of his tenant, and 
heir, but he fhall have his lands * if he be of age, or when he ſhall be ſaid that the 
of fi age, until be has levied the debt. father of the 
infant was 
bound to him in a ſtatute merchant to pay at a certain day, before which day the father died; 
whereupon A. ſued a writ to the ſheriff to inquire in whoſe hands the lands of the father of the 
infant were, and that he deliver them to him, and the ſheriff found the lands in the hands of the 
plaintiff, and delivered them to him, and fo he entered by livery of the ſheriff, And B. pleaded 
nul tor', becauſe he was ſheriff, and that what he did was by the king's writ. And C. pleaded 
nul tot, becauſe he was bailiff to the ſheriff, and what he did was by the ſheriff's command. It 


was v4j.Hed, that the writ by which they excuſe themſelves gives them no power to take the 


lands vut of the hands of the infant; for the writ has an exception nift in manibus puerorum infra 
#tatem exiſtentium, and ſo prayed judgment of their conuſance ; whereupon the aſſiſe was taken 
for the damage, which found to the damage of 100s. and it was thereupon awarded that the plain- 


tiff recover ſciſin of the land and damages, &c. and A. B. and C. in miſericordia; and fo the 


ſheriff adjudged diſſciſor, becauſe what he did was without warrant, Fitzh. tit. Aſſiſe, pl. 402. 


cites Temps, E. 1. | 
„See (H) pl. 9. and (R) pl. 18, 19. 


And another ſeal ſhall be provided for fairs, and the ſame ſhall be (-£ 39 } 
ſent unto every fair under the king's ſeal, by a clerk ſworn, or by the 
keeper 7 the fair. 
And if the commonalty of the merchants of London 2 merchants Hau 
be choſen that ſhall ſwear, and the ſeal ſhall be opened before them, and 


| the one piece ſhall be delivered to the aforeſaid merchants, and the «ther 


ſhall remain with the clerks : and before them, or one of the merchants, 
(if both cannot attend) the recogmzances ſhall be taken. 

And before any recognizance be inrolled, the pain of the ſtatute ſhall 
be read before the debtor. 

Aud io maintain the coſts of the clerk the king ſhall take of every 

ound a penny, in every town where the ſeal is, except fairs, where he 
ſhall take one penny halfpenny of the pound. 

This act is to be obſerved throughout England and Ireland between 
any that will make ſuch recognizances (except Fews, to whom this 
ordinance ſball not extend 

And by. this ſtatute a writ of debt Hall not be abated. A man may 


have an ac» 
tion of debt upon a ſtatute merchant or ſtaple, or upon a recognizance, or may have execution 
according to the ſtatute at his pleaſure, F. N. B. 122. (D) | 


Aud the chancellor, juſtices of the one bench and the other, the barons © 


| of the Exchequer, and juſtices itinerants, ſhall not be eftopped to take 


recognizances : but the execution of recognizances made before them, ſhall 


nut be done in the form aforeſaid, but by the law before uſed. 


3. 14 E. 3. Stat. 1. cap. 11. Enacts, that every clerk deputed 
to receive recognizances in cities and borqughs, ſhall abide in perſon 
to do his office, and ſhall have lands ſufficient in the county, whereof 
he may anſwer. 

4+ 23 3H 8. cap, 6. 82 EnaQts, that he Ch, J. of B. R. _ 
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the Ch. F. of C. B. every of them, by himſelf, and in their abſence 
out , the term, the mayor of the ſtaple at Weſtminſter, and the 
recorder of London, jointly together, ſhall have proves to take recog- 

nixances for dcbts according to ſuch form as follows : 
Nov. 172. « Noverunt univern per præſent', nos A. B. & D. C. teneri 
of 1 « & firmiter obligari Johanni Style in cent. libr. ſterling, ſolvendis 
WriI rs, © eidem Johanni, aut ſuo cett. attornat' hoc ſcript. oitend. hæred. 
favs, that 1 vel execut. ſuis in tal. feſt. &c. proxim. futur. poſt dat. præ- 
ee ' « ſent”, Et fi defecero, vel defecerimus, in ſclutione debit' præ- 
de mercato. * dit” volo & concedo, vel tic, volu nus & concedimus, quod 
Tibus — « tunc currat ſuper me, hæred. & execut. meos, vel ſuper nos, 
e bs © & quemlibet noſtrum, hæred. & execut' noſtros pena ia ſtatuto 
ſtatute, the © ſtapulæ de debit' pro merchandiſis in eadem emptis recuperand. 


Karate de « ordinat' & provis'. Dat. tali die anno regni regis, &c.“ 
mercatori- h 
bus 13 E. 1. having not the word (ſterling) as 1 can find in it] is, that the marner of the recognizance 
ſhall be of (money ſterling); but he ſaid, it is ſuſ̃cient if it be of (lawful money;) to which 
Clench agreed. | 

Thoug the f wordt of a ſtatute ſtaple are joint, vet where thrſe words follow, viz. fi defece- 
rimus vu, &c. quod currat ſuper nos & quemlibet noflrum. this makes it (evcral; and tos beitg 
according to the form {et down in the ſtatute of 2g II. 8. cap, 6. the Cour: reſolved it was qotnt 
and ſeveral; and judgment: accordingly. Freem. Rep. 128. pl. 1494 Mich. 207% K gers ve 
Danvers. 


S. 3. Every obligation made according to this aft ſhall be ſcaled 
with the ſeal of the party and a//o with ſuch ſeal as the king mall 
2ppoint, with the ſeal of one of the faid juſtices, or wth :he ſeals 
F the mayor and recorder, and wh their names ſubſcribed th.t ſhall 
take the recognizance ; and the juſtices, mayor, and recorder ſbull have 
the euſiod; of one fuch ſeal, which ſhall ſeverally remain with them. 

» Seept.s. . 4. Such perſ n as ſhall be aſſigned by the king ſhall write all 

the tat. ot ſiich obligations, and carſe the fame to be inrolled in “ 2 rolls indentea, 

8 Gen. t. coberrof one ſball remain with the juſlices, or with the ſard mayor and 

„ recoratr that fhail tate the recognizance, and the other with the writer ; 

[ 540 7 enz the fer jan appointed for writmg and inrolling fuch obligations, or 
p:s deputy, fp All drvell in London, upon pain to forfeit for every time 

: that be ſball be abſent 2 days 101. 

S. 5. The perſon aſſigned to write and mrol ſuch obligations, at the 
reges of the creditors, ſhall certify /uch obligations into the Chan- 
cery ander the feal of the ſaid pe, ſen. 
$8.6. Every perſon ts whom ſuch abligation ſhall be made for default 

co payment, fall have like proceſs and execution, as has been uſed 

on a7y 91:Tation of ſtatute ſtaple. 


F. 8. [ery perſon that fhall have proceſs for execution by reaſon of 


a fuch ob gation, ſhall pay to the king at the time of the ſealing of 


thc 771 one ha'fpenny for every pound contained in the obligation. 

. 10. Every of the ſaid juſtices, and the ſuid mayor and recorder, 
before whom /uch obligations ſhall be recognized, ſhall take for know- 
lege of every ſuch recogn zance 38. 4d. and the clerk that ſhall 
write and inrol the ſame 38. 4d. and for the certificate of every fuch 
oblrgation 20d. and if any of the ſaid juſtices, mayor, recorder, or clerk, 
cake abgoe the ſums limited, they ſhall forfeit 40!. 

S. 11. No mayor or conſialle of the ſlaple for the payment of money, 


frail take any recognizance of the ſtatute ſtaple, upon pain to forfeit qo” | 
1 


hi. e 4cnag 


ſMonem or ſciſinam, under the like penalties, 


Statutes, 


the eve 410ety of the faid penalties to be to the king, and the other moicty 
to tne piiy that will ſue for the ſame; provided that this act be not 
hu fl to any mayor «nd conſtables of the ſtaple, for any bond of ſtatute 
Start taken between merchants being free of the flaple, for merchandize 
of the fruple Coveen them hought and fold. | 
Tut it is thought that the laws of the ſtaple are obſolete ſince the 
taking of Calais. | 
„ 8 ev, I. cap. 25. S. 1. Enacts that the rolls appointed by 
22 K. 8. cap. 6. to be made of recognizances in nature of a ſtatute 
:tap.e, ſhall be made in manner following, vg. the clerk of the re- 
382267145, or his deputy, ſha! yearly prepare 3 parchment rolls, and 
ſl at the times of acknowledging every recogntzance mgrofs the full 
an of fach recogmmzance, and one of the rolls ſhall contain all the recog- 
rizar cs taten before the Ch. Juſtice of B. R. and one other 1 them 
2 the ; e:11zances taken before the Ch. Fuſtice of C. B. and the other 
the recognzer:ces before the mayor of the /tapie at IVe/tminſter, and 
aer of Lerden; and at the time of ſuch acknowledgment the perſons 
e whom juch recognizances ſhall be taken, and aſs the party acknow - 
dd tis, ſhell fign their names to the roll, as well as ſign and ſcal the 
r1c1511Sance, and all the three rolls ſhall, at the end of every year, be 


fixed together and made one roll, and remain in the euſlody of the clerk 


of the recognizances, in his publick office in London or Middleſex, who 
ſhall keep a decket to refer to the rolls, to which docket fhall be added 
the day, month and year of every acknowledgment. 

S. 2. in caſe any loſs all happen t9 any ſuch recognizance, the 
fame thall, 7rom any of the rolls, be by the clerk, by certificate under 
his jeal, certified into Chancery, and to ſuch certificate, and all cer- 
tificates of ſuch recognizances, ſhall be annexed a tranſcript of the entry 
from the rolls, and a like certificate, with ſuch tranſcript annexed, ſhall 
be made, and remain with the clerk of the petty bag, and ſhall be 
as effetinal as if the recognizance under ſeal had been left in the office ; 
and in caſe of toſs, a copy from the rolls, /igned by the clerk, and duly 
proved, ſhall be evidence of ſuch recogniances. | 

S. 3. The proſecutor F every ſuch recognizance, ſhall, at the time 
of ſuing out the fie writ cf extent, deliver into the office a note, 


teflifying the ſum of the damages intended to be levied, which Jum 


the officer ſhall inſert in the writ ; and the poundage of one halfpenny 
ſhall be taken only for every pound, according to the ſum ſo mſerted. 

S. 4. In caſe it. ſhall at any time before or after the filing or returning 
of any liberate, be made appear to the Chancery that ſuſſicient has not 
been levied to ſatisfy the recognizance, or that any omiſſion or error 
has happened in ſuing out, executing or returning any of the ſaid writs, 
or any proceſs thereon, or that any lands /hall be evicted from a 
perſon who ſhall have extended the ſame by virtue of ſuch proceſs, the 


Chancery ſhall award re-extents for ſatisfying the ſame, and writs of 


liberate may be ſued out thereupon. i 
S. 5. No ſheriff Hall take for the extent and liberate, and habere 


facias poſſeſſemem or ſciſinam on the real eſtate, and levy on the perſonal 


eftate by virtue of ſuch extent, any more than the fees appointed by 3 
Geo. I. cap. 15. for executing a writ of clegit and habere facias poj- 


(F) Statute 
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(F) Statute Merchant, and Staple, Recognizance. 
Nhat ſhall be a good Statute. 


I by the [I. 1 a ſtatute be payable cum requiſitus fuerit, it is not good, 
_ becauſe it ought to be [at] @ day certain. Tr. 11 Jac. B. 
appears . 

when the Per Curiam.] 

money is to 

be paid, though v day iu certain be put, it is good enough, and within the intention of the 
Katute; per 3 Juſt. againit Hutton. Jo. 52. Mich. 22 Jac, C. B. Maiſkchue v. Higford. _— 
Bridgm. 19. S. C. by name ot Meſkin v. Hickford accordingly, with the argument of the ſcveral 
judges. S, C. Winch. 82. by name of Hickiord v Mc. — Chan. Rep. 28. 4 Car. 2. 
Davis v. Higford, S. C. Hutt. 42. Davis's caſe, S. C. accordingly. But Jo. 1. Paſch. 
18 Jac. Matthew v. Davis, S. C. This ſtatute was adjudged void per tot. Cur, præter Jones, 
and a ſuperieacas was awarded of the extent. | 


A ſtatute 2. To a ſtatute merchant, there ought to be the ſeal of the 
ought do party who obliges himſelf, and the ſeal of the king provided to it. 


have two . 
ſeals; and 15 H. 7. 16. and this by the words ct the (tatute. ] 
if iſſue be | 
joined, whether a ſtatute had two ſeals, or not, it ſhall be tried per Pais, and not by certificate of 
the mayor. For this is a matter in fact, and no parcel of the record. Cro. E. 233. pl. 4. Paſch. 
33 Eliz. C. B. Aſcue v. Fuliambe. — Le. 228. pl. 310. S. C accordingly. Cro. E. 319. 
I. 6. Paſch. 36 Eliz. B. R. Fulſhaw v. Aſcue, S. C. and the S. P. was affit med in er. 
though it be not good as a ſtatute, yet debt lies upon it as upon an obligation. Cro, E. 3345 
3856. pl. 14. C. B. Holiingworth v. Aſcue. Ibid. 461. pl. 7. Hill. 38 Elz. B. R. — 
494 pl. 12. Mich. 38 & 39 Eliz. B. R. Aſcue v. Hollingworth, S. C. «firmed in error. 
Ine flatute merchant has the ſeal of the party with the ſcal of the king, and the party may uſe it as 
an obligation, and bring debt thereupon, and refuſe the exccution given by the Itatute; but other- 
wiſe it is of a ſtatute ſtaple, for there is only the ſeal of the king, and there he ſhall have no other 
remedy than what is given by the ſtatute : but otherwiſc it ſecms upon the new ſtatute which is 
given by 2 H. 8. in nature of a ſtatute ſtaple, becauſe there the ſeal of the party is put alſo, Br. 
Statute Meichent, &c. pl. 16. citcs 13 H. 7. 14. Dupleg v. Debeuham. 


[3. A ſtatute merchant ought to be ſealed by the party, other- 
wife it is not good. 6 R. 2. Execution 131. ] 

[4. [But] to a ſtatute faple, there needs not the ſeal of the 
party, but only the ſeal of the /taple provided for it. 15 H. 7. 16.] 

[5. [But] to a recognixance in the nature of a ſtatute ſtaple 
taken by force of the ſtatute of 23 H. 8. there ought to be rh 
teal of the connſar, the ſeal which the king has provided for it, and 
the ſeal of the Ch. J. or mayor or recorder who ſhall take it; and 
this by the expreſs words of the {tatute. ] . 

6. Nota, that all recognizances upon ſtatute merchant made 
aſter the 5 E. 3. mit be made in the r of four at leaſt, who 
ere not parties to the recognizances. Regiſt. Brev. 147. 


L 542 (8) Who fhall have Execution. ¶ And how.) 


II. PRIORESS to whom a ſtatute merchant was ac- 
knowledged, ſhall have execution of the land of the 
3 CGbtor. 15 E. 3. Execution 65.] 


Fol. 457. 2. If 2 conuſees ſue execution of a ſtatute merchant, and the 
— ſheriit returns the conuſor dead, by which execution is awarded, 
| | and 


e. 


Ly 99290 
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and one of the conuſees ſays that the other is dead fince the ſuit com- 8. P. 


-nenced, and prays execution alone, he ſhall not have it, but ought © Conces 


to ſue in Chancery to have a writ to the Court of Bank in his , 50. Tit. 
caſe. 25 E. 3. 38. adjudged. (But it ſeems it is admitted that Recogni- 
he /hall have execution alone, but he ought to have it upon ſuch 2 
new writ, ) | | Execution 

| | 2,—But 
if two ſuc exccution, and before the extent one dies, the ſheriff ſhall extend the land, and ſhall de- 
ver the land to the other. Ibid. cites 11 R. 2. Brief 98. Two conuſees of a recogni- 
z once, ſcire facias iſſues out, and judgment thereupon, elegu goes out in both their names, and ſo 
by ſeveral continuatices till '97e cenuſee dies. Adjudged that execution by the ſurviving conuſee is 
good enough without a ſcire facias, an unt edegit may be taken out, and the execution good. 
Cart. 193. Law v. Toothill. 


[3. If the conuſee of a Natute merchant ſues a capias (after a cer- If conuſee 
7ificate in Chancery) out of the Chancery returnable in bank, and 22 
a non eft inventus is returned there, upon which an execution is 2 OD 
awarded, but before it is executed the conuſee dics, and the executor tors may 
comes and prays execution, or a ſcire facias againſt the tertenants, (3 m2 
becauſe (as it is there ſaid) he cannot have a new capias out of and — 
the Chancery upon the ſaid certificate, becauſe it is of record that the ſtatute 
execution is once awarded, yet the executor ſhall not have exe- _ a. 

, . . 2 eſtament 
cution, nor any fcire facias, becauſe the firſt ſuit is abated by the and mall 


death of the teſtator, and the executor muſt make a new ſuit, and have exe- 
cut ion 


ought to ſue out of the Chancery an action upon his caſe, directed to n 
the Court of Bank, 18 E. 3. 10. b. adjudged ] Give Ras, 
Otherwiſe 


it is where one recovers at common law, and dies, there his executors are put to their ſcire facias; 
but upon ſtature merchant or ſtaple, he ſhall have ſuch execution only as the ſtatute appoints, and 


no other; per omnes juſtictarios, præter Brian; but per Hulley J. if a man ſues execution up un 


ſtatute ſtaple in Chancery, and the ſheriff returns the obligor dead, he ſhall have ſcire facias, be- 
cauſe it comes upon return of the ſheriff, and not directly upon the ſtatute; ad quod non fuit re- 


{ponſum, Br. Statute Merchant, pl. 16, cites 15 H. 7. 14. 


4. [So] if the conuſee ſues execution by capias returned in But 7 
man de 


bank, and upon non eſt inventus returned, ſes an alias capias in : 
a N bound in 
bank, before the return whereof he dies, his executor ſhall not have a ſtatute 


any ſcire facias againſt the conuſor, but ought to commence all merchant 


in 201, and 


de novo in Chancery. D. 2 El. 180. 49.] the ane, 


at the ſuit of the recognizee, is certified in the Chancery, and afterwards he dies, his executors may 


have a ſpecial writ unto the mayor, reciting the certiſicate before them, commanding them to certify 


the ſame again into the Chancery. F. N. B. 131. (B) 
But this writ is vt granted but upon affidavit and oath made Ly the executors in Chancery, or by 


him who would have that executien. F. N. B. 131. (A) | This is miſprinted in the laſt edition, 
aud ſhould be (C) as it is in the former cditions. ] | 


[5. So in the ſaid caſe the executor /hall not have writ of ex- See (X) 
tend: facias, as the conuſce ſhould have if he had been alive, be- * 
cauſe the ſuit is determined, and he ought to commence all de 
novo. D. 2 El. 180. 49. And there ſaid, that where in the 
book of 17 E. 3. 31. in a nota, it is faid that the executors prayed 
execution in ſuch caſe, and had it, and fo is Fitzherbert in abridg- 


ing this title that the word (habuerunt) is not in 
the written book of T. Cargrave. ] 
6. If A. acknowledges a recognizance in nature of a ſtatute [ 543 ] 
0 


R * . ti 1 . 385. 
ſtaple to B. who dies, and after C. his executor ſues — 2 


#543 Statutes. 


12 Car. Chancery by writ of extend: facias, and after before the return of 
B. K. S. C. the writ, and before any inquiſition or extent taken by the ſheriff, 


rd - 5 11 . | 
— by C. dies inteſtate, and then adminiſtration is granted to D. of the 


Janes and goods of B. not adminiſtered by C. and afterwards the ſheriff ex- 


— J- tends the lands of A. and ſeiſes it into the hands of the king, and 


Crook J. returns this, and upon a liberate ſued by D. the land is delivered 
fablente to him in extent; this is a void extent, becauſe the writ of Ex- 


. tendi facias ſued by E. the executor, was to extend the land to 
Court of ſeiſe [1c] into the bands of the king, ut ea præfato executori 


Wards) and guouſgue, c. Liberari faciamus; to that this was the writ of 


re the executor, which was abated in fact by his death before any 


were, that thing was done upon it, and then all void which enſues upon it, 


though and the adminiſtrator comes in paramount the writ, and not privy 
upon". tort. P. 11 Car. B. R. between Vere and Clive, adjudged by the 


judgment 
2 by whole Court, except Croke, upon folemn argument at the bench 


be rg after arguments at the bar, upon a ſpecial verdict; but Croke 
who alter was againſt the judgment, for all the Court, except Croke, held it 


dies inteſ- : , 
tate, bis ad- to be all one with an execution upon a ſtatute merchant, lu- 


miniſtr2ror tratur. Tr. 11 Car. Rot. 1378. ] 

ſuhould not | 

have benefit of it, yet otherwiſe it is upon extent, becauſe zo proceſs of ſcic fa. is requifite upon an 
extent, as it is upon a judgment; and that in this caſe the extent was good, notwithitanding the 
death, becauſe there was a difference between this caſe (which was of a recognizance im nature of a 
ſtaple) ad execuiion 7 a ſtatute merchant, in which caſe the death of the executor is not plead- 
able, neither can the ſheriff take notice of the death, or return that he is dead. But Jones and 
Barkeley were of a contrary opinion, and that there was no privity, that the adminiſtrator came in 
paramount the executor, and that the ſheriff had no power now to make the extent; for the writ 
was abated, and here was a diſcontinuance, and that the adminifirator muſt bave a new criificate, 
er at leaſt a new 2vrit of extent, and this # San conſtruttion of the ſtatute ſtaple, and 23 H. 8 and 
23 E. 1. De Mercatoribus, and all the hooks; and that there was no diflerence between the caſe of 
ſtatute merchent and of this ſtatute, as to this point. And of this opinion was Brampſion; where- 
upon judgment was given for the plaintiff, And Saunders, who had been clerk of the petiy bag 
many vers, and had great experience as to extents, certified his opinion in writing, that the extent 
in this caſe made aficr the executor's death, and the liberate made afterwards to the adminiſtrator, 
were void, and that the adminiſtrator oupht to have an -xtent de nevo, and thereupon to have a 
new liberate. Cro, C. 450. pl. 23. Hill. 11 Car. B. R. S. C. with ſome reaſons of the ſaid 
judges pro and con. but adjornatur.— —lbid. 457. Paſch. 12 Car. B. R. S. C. with the argu- 
ments of the ſaid judges, and ſays, that Brampſton having delivered his opinion unto Jones J. that 
the extent was meiely void, judgment was entered accordingly. 


[7. Upon a recognizance in nature of a ſtatute ſtaple, if the 
conuſee dies, and B, his executor ſues execution, and upon this the 
land of the conuſor i; extended and ſeiſed into the hands of the 
king, and aft-r B. dies inteflate, the adminiſtrator of the goods 
not adminiflered by B. ſhall not have any liberate thereupon, be- 
cauſe the ſuit was abated by the death of B. and the adminiſtrator 
comes ount the extent. P. 11 Car. between Clive and 
Pre. bitatur among the juſtices ] _ 

(8. If conuſee of a recognizance, in nature of a ſtatute ſtaple, - 

* Fol. 368. ſues ® execution, and after the extent made, and ſeiſure into the 
king's hands, the conuſee dies; it ſeems his executor ſhall not have 
a liberate upon it, becauſe the ſuit was abated by the death of the 
conuſee, and his executor ought to commence de novo. ] 

Vaviſor 9. It is a common courſe, that every franger, who comes with 

— — 1 the ſtatute, ſhall have execution upon it in the name of the re- 


the nf. Cognizee. Green. of Courts 146, Tit. Statute Merchant. 
| X 10, Upon 


% vw "oy 
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„ace died, and a ftranger came in his own name, and ſhewed the flatute, and had execution, although 
the other came not in proper perſon. Ibid. cites 12 E. 4. 10, 11. Execution 14. 


10. Upon a ftatute made to two, if one comes with it, he ſhall 
have execution in both their names. Greenw, of Courts 146, 
Tit. Statute Merchant, cites 12 E. 4. 10, 11. Execution 14. 

11. It was faid for law, that if the conuſee upon a ſtatute ſtaple [ 544 J 
dies, and his executors ſue execution in the name of the teſtator, 
as if he was alive, and the ſheriff takes the body in name of the teſ- 
tator, &c. yet this is not execution for the executors, but they may 
afier have execution in their own names; for the firſt execution in 
the name of him who was dead before the teſte of the writ was 
void, and the body cannot remain to ſatisfy him who was dead 
before, nor the ſheriff cannot deliver the land nor goods to him 
who 's dead, according to the form of the writ. Br. Statute 


Merchant, pl. 43. citcs 36 H. 8. 


(H) Agam/ whom Execution ſhall be granted. 
[ And of what, and how. 


Dr. PON a ſtatute merchant, if it be returned that he is a 
clerk, no execution ſhall be granted to levy it de bonts 
eccleſiaſticis ; for this is not given by the ſtatute, 19 E. 3. 


Execution 79.] 


[2. But in the ſame caſe it ſhall be granted to levy of his land. 
19 E. 3. Execution 79 8 | 
(3. If Laron and feme acknowledge a ſtatute merchant, and the 
ſeme dies, not having any land, the land of the baron ſhall be ex- 
tended for the whole. 14 E. 3. Execution 73.] 
[4. [And] if baron and feme acknowledge a ſtatute, and the 
feme dies, whether the land of the feme may be extended as well 
as the land of the baron. Fitzherbert, Title Execution 73. in 
—"Y 14 E. 3. makes a quære of this.] | 
C5. If three lind themſelves by a ſtatute merchant, execution 8. p. Greea, 


may be ſued again/? one of them only, or againſt all, at the will of Courts 


of the conuſee, but not againſi two of them. 34 E. 3. Exe- — 


cution 129. ] chant.— 

| S. P. And 
ſo of an obligation; but if he bring debt againſt them all upon a joint bond, the execution ſhall be 
againſt all; but if he bring it by ſeveral præcipes, he ſhall not have execution but againſt one, 
Greenw, of Courts 150. cites tit, Recognizance, 14 E. g. Execution 129. and 14 H. 4. 19. 


Execution 29. ? : | 
Where two were conuſees, and proceſs was continued till one of them was taken, and his lands 


delivered, and he prayed a writ to take the body of the other; ſo that the other might bear his 
proportion in the charge. Shard aſked how this could be without the ſuit of the plaintiff, It was 
anſwered ſor the defendant, that it was not reaſonable for one only to be charged, and therefore 
prayed the writ, and ſaid that the plaintiff had elected and commenced his ſuit againſt both, and 
after the writ was granted, Fitzh. tit. Execution, pl. 48. cites Mich; 16 E. 3. 


[6. Upon an execution out of a ſtatute merchant. acknowledged 
by ſix, if the lands and goods * two only are delivered, the ſaid two 
may have a writ to the ſheriff to deliver allo the lands and goods of 
the ether four. 29 E. 3. 7. b.] | Cp gs 
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C7. 4d in the ſaid caſe if the ſheriff returns a non ſunt invents, 
yet the ſaid two ſhall not have a writ to deliver ſo much of their 
lands to them, as amounts to their proportionable part in aid of 
the ſaid charge of the ſaid two. 29 E. 3. 7. b.] 

(8. But in the ſaid caſe upon garniſhment of the conuſee, the 
conuſee ſhall be compelled to ſue execution 1 the other lands againſt 
the four, or otherwiſe the two ſhall be diſcharged, having regard 
to their portion. 29 E. 3. 7.] 

As ſcire 9. A man ſhall not have execution upon a ſtatute merchant 
facias was againſt the heir of the conuſor within age; nor againſt the fee of 
e the conuſor. Br. Statute Merchant, pl. 33. cites 8 E. 1. and 
Wb | | 

Zaunce Fitzh. Aſſ. 417. 

agaiuſt R. P. | 
and A. of lands which were J. B.'s the conuſor's. R. P. ſaid, that he held the lands in ward, by 
reaſon of the nonage of W. B. fon of J. B. the conufor, and A. faid, that ſhe was wife of the 


[ 5 4 5 ] ſaid J. B. long before he acknowledged the recognizance, and held in dower; all 
which the plaintiff confeſſed to be true, and thereupon it was awarded, that R. P. 


and A. cant fine die; for the tenant of the franktenement ought to be warned, and if he had been 


warned, the parol had demurred during his nonage, &c. Fitzh. tit. Execution, pl. 77. cites 
Bill. 22 E. z. | 

So where A. ſeiſed of lands made a feafment in fee, by deed indented, rendering rent with a 
clauſe of diſtreſs, and after became bound in a ſtatute, and the day being incurred, exccution was 
awarded to the conuſee, and upon the extent, the ſheriff returned that the party was dead, and that 
Be had extended the rent, the beir of the conuſor being within age; whereupon the heir brought audua 
querela. And per Dyer, the writ is well enough maintainable, becauſe there is an exception in the 
writ of extent, that if the land: are deſcended to any infant, the ſheriff ſhall ſurceaſe to extend; and 
though this writ iſſued againſt the conuſor himſelf, yet when it appears by the return of the ſheriff, 
that he is dead, the infant ſhall be aided by an audita querela, or otherwiſe the extent ſhall be 
void; becauſe it is made upon the infant's poſſeſſion, Mo. 37. pl. 121. Trin. 4 Eliz. Anon. 

If two conuſors of a ftatute are, and one dies, bis heir within age, the extent ſhall ſtay, becauſe 
uſurs non currit contra hæredem infra ztatem exiſtentem. And Richardſon Ch. J. ſaid, that in 
this reſpect the ſtatute is an ill aſſurance, Litt. R. 72. Mich. 3 Car. C. B. and cites 17 Aſſ. 24. 
Anon. per Mowbray. 

J. S. ſeiſed of land in fee, made bit wife  jninture, and then acknowledged a flatute, and died, 
leaving iſſue a daughter, b heir within age, and the land was extended upon the poſleſſion of the 


ſeme. It was reſolved, that the extent is void as to the feme, and cannot prejudice her title which 


is paramount the ſtatute. And it was ſaid, that if the me dles, yet the lands cannot be extended fo 
long as they are in the hands of an izfunt. 2 Sid. 86. Trin. 1658. Street v. Ld, Roberts. 
See (R) pl. 19. | 


In aſſiſe,if 10. In aſſiſe, if tenant in tail is bound in a ſtatute merchant, 
zen pings and dies, and the heir in tail enters and infeoffs I. S. the conuſee 
himſelf by ſhall have execution againſt the feoffee. 19 E. 3. Brook ſays, 
Ratute mer- und mirum! For it is agreed there, that in this caſe a rent- 
xn ir I4 ATT 4. 

ſued againſt | 


chant, and charge is determined. Br. Statute Merchant, pl. 19, cites 


the heir in tail, there the heir in tail _ have aſſiſe ; ſor this is a diſſeifin to him; and ſo ſee that . 
yt 


the heir in tail ſhall not be bound by the ſtatute of his father tenant in tail, and upon ſuch exe- 
cution he is not warned, nor has day in Court to plead, therefore aſſiſe lies. Br. Statute Merchant, 
pl. 20. cites 17 Aſſ. 21. Br. Aſſiſe, pl. 213. cites S. C. Br. Aſſiſe, pl. 279. 
cites Paſch. 18 E. g. that the heir in tail recovered by aſſiſe, becauſe he was ouſted by a ſtatute 
merchant, acknowledged by his anceſtor. S. P. Br. Statute Merchant, pl. 26. cites 28 Al. 7. 


11. If a man be in execution upon a ſtatute, and finds bail, 
and does not appear at the day, but at another day the bail brings 
him in: now it is in the election of the plaintiff to take exe- 
cution of his body and land, or to take the bail. Greenw. of 

Courts 150. tit, Recognizance, cites 59 E. 3. Execution 43. 


12 Where 


„„ r 


0 


Statutes Merchant, at.] 545 


12. Where conuſon upon a ſtatute merchant makes feoffinent of Brooke 
nineteen acres to nineteen perſons ſeverally, and permits a 20th acre —_ 15 
to deſcend to his heir, and dies, the conuſee ſhall not have exe- the connſee 


cution againſt the heir alone, nor againſt any of the others alone, %% was 


but againſt every one for his portion. br, Statute Merchant, 7a" 

. . parcel of 

pl. 6. cites 48 E. 3. 5. per Finch. Pa nn" 
his hands; 


and ſays, it ſeems that execution might be againſt him alone. Ibid-——-——Br, Voucher, 
pl. 38. cites S. C. 


13. A man ſued execution upon a ſtatute merchant, and had 
execution, and the * brought audita querela, and found main- 
prize for the ſum in the ſtatute to appear de die in diem till judg- 
ment given, and after the parties were at ifſue,.and the conuſor at 
the appearance of the inqueſt appeared, and challenged, and after, 
when they came to give their judgment, he was nonſuited, by 
which the conuſor prayed execution againſt the mainpernors, and 
of the body of th: conufor, and was denied; and it was awarded 
that he ſhall not have the one and the other, by which he took 
execution of the body, land and goods, quod nota; per Cur. 
Br. Statute Merchant, pl. 7. cites 50 E. 3. 12. 

14. If A. and B. are bound in a ſtatute ſtaple jointly, and not 
ſeverally, and A. dies, and B. ſurvives, there B. muſt be charged 
out of his own eſtate, and the executors of A. are not chargeable. 
Agreed. Freem. Rep. 128. pl. 149. Mich. 1673. in cafe of 
Rogers v. Danvers. | | 


(I) At what Time Execution may be granted. [ 546 ] 

1 = | ; (R) 
Ir. PON a ſtatute merchant, if the monies are to be paid at S. P. F. N. B. 

two terms, and the one term is paſt, upon certificate made 130. (H)— 
a writ may be awarded to take the body before the laſt term is — 
come, and execution thereupon of lands and goods upon return of pl. 39. cites 
non eft inuentus. 15 E. 3. Execution 61. S. C. 

2. Execution by default was awarded of a recognizance made Fitzh, Tit. 
in C. B. The party prayed execution of the lands, which the Execution, 
conuſor had the day of the recognizance acknowledged, but could 5 G58. ches 
not have it, till the ſheriff had returned gued nihil habet whereof 
execution might be made, and then he ſhould have it, and not 
before. And this was the advice of all the Court, &c. 29 E. 

3. 28 

3. The year and day of the recognizance /hall be accounted, as 
to the ſuing of ſcire facias thereupon, from the day of the payment 7 
the ſum, and not from the day of the recognizance acknowledge 
Br. Recognizance, pl. 17. cites F. N. B. 266. 


4. A ſtatute acknowledged upon lands is a preſent duty, and 
ought to be ſatisfied before an obligation which is not ſoz (Mich. 
23 Car. B. R.) for a debt due upon an obligation is but a choſe 
in action, and recoverable by law; and not a preſent duty due by 
law, as a debt upon a ſtatute, * or recognizance is, upon 

? S 


which 


Vol, XIX, 
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which preſent execution is to be taken without further ſuit, 
2 L. P. R. 536. Tit. Statute Staple and Merchant. 


see IN) (K) Statute Merchant, Staple or Recognizance. 
How it ſhall be put in Execulicn. 


12 n of a ſtatute merchant or ſtaple ought not 


to be granted in Chancery upon certificate of the mayor, 
without fhewing forth the ſtatute. Title Exccution 77. in abridg- 
ing 2 R. 3. in the end.] 

[2. See 7 H. 6. 42. When the plaintiff recovered the ſtatute 
in detinue, and it [was] delivered to him, he ſued execution, by 
which it implied, that he ought to ſew the Platute. ] 

if the ge- 3. But ſee 26 H. 6. Execution 6. If the day of payment be 
* faſt, and ſtutute is certiſſed by the mayer, he ſhall have execution 
corpus, ad Without ſhewing of the ſtatute. * But at the day of the return 
Gaz the be4y of the writ of execution, if the party be tiken, if he does not ſhew 


1 = the ſtatute he ſhall be delivered. ] 
tbe fatute, the party ſhall be diſcharged, although it be loſt, Greenw. of Courts 146. Tit. 


Statute Merchant cites 37 R. 6. 6. and 7. 


[A. If upon a capias awarded out of the Chancery upon a 


Fol. 469. ſtatute merchant, returnable in Bank or Banco Regis, the ſheriff 


> returns, quod mortuus eft or * non eft inventus, no execution ſhall 
Greenw. of be granted there for the body, lands, or goods, without fhewing 
Courts 146. of the flatutes, Old entries, Statute Merchant 596. diverſe pre- 
* hea nap cedents; and that when he had it not ready at the fame day, 

cites37H.6, day [was] given to him to ſhew it.] 

6, 7. : 

[ 547 ] [5. Upon a ſtatute merchant one writ may be awarded #9 
wriftwo take the body in one county, and alſp a writ to the ſheriff of 

4 Pick —_ another county to make execution of his land, 41 E. 3. Exe- 
2 fiatute cution 38.) | 

ſtaple, and | : | 

ene prays extent in one county and the other in another c:xnty, they ſhall not have it, Fitzh. tit. 

Sxtent, pl. 9. cues Mich. 11 E. 3.9. Per Choke. | | 


(6. If a ſtatute merchant be acknow!edged of 10-1. the con- 
uſee may apportion the ſaid ſun, and have erecution for 201, in 
ene county and 20l. in another cauntꝭ, and ſo ſeveral executions in 
ſeveral counties for body, lands, and goods, according to his ap- 
portionment. 16 E. 3. Execution 49. 15 E. 3. Exe- 
cution 60, He had execution of one moiety in one county and of 
another moiety in another county, Old entries, ſtatute mer- 


chant 596. a. b. When the return is mortuus then execution is 


for lands and goods, but when the return is non eft inventus it 
ſeems it may be body, lands, and goods, or for lands and goods 

only, as there it was. 596. a.] | | 
Though the [7 If upon the certificate upon ſtatute merchant a capias is 
_ awarded, and a nan eft inventus is returned thereupon, by which 
— erecution is awarded, and before execution made the conuſee —_ 
6 


uit, 


. 


tit. 
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the executor of the conuſee, upon ſhewing of the will and ſtatute, ment are, 
ſhall h this; becauſe, f. * that the 
not have mew execution upon this; becaule, for any thing ap- rs 


pearing to the Court, it may be, that execution was made to the prayed exe- 


teſtator, and then it is not reaſonable that it (hall be levied again; cution et 
and the firſt ſuit is determined by the death of the teſtator, and he TY, 


cannot have at another time a capias out of the certificate, in- Gargrave's 


aſmuch as it appears of record in bank, that execution was once Ne 
00 e 


awarded: but in this caſe he muſt ſue a writ out of Chancery, re- Po (ha- 
turnable in bank upon the caſe. 18 E. 3. 10. b. 2 El. D. buerunt) is 


180. 40. He mult commence all anew with a new certificate of wanting; 
49 of | if f and after- 


the mayor, and ſhall not have ſcire facias nor extent in bank, 1 was 
And there it is ſaid, that 17 E. 3. 31. in a nota ſis] miſprinted, agreed 

the word (habuerunt) not being in a manuſcript. ] | 9323 

1 6 ur, at 

no ſcire facias lay in ſuch caſe; but if any proceſs ſhould be made, it ſhould be ſuch as the conuſee 
ought to have had if he had been living, viz. An exiendi facias: and fo A. Browne held ſtrongly, 
but Dyer and Weſton contra; becauſe there is a eg writ in the regiſter, that the execuiors of 
the conuſee, upon affidavit in Chancery, that the debt was not ſatisfied in vita teſtatoris ſeu poſtea, 
mould have a new certiorari to the mayor, &c. to make a new certificate of the ſtatute, notwith- 


- ſtanding the firſt certificate. At laſt the party was adviſed to commence all de novo, that being 


a clear and ſure way without error, D. 180. b. pl. 49. Paſch. 2 Eliz. Anon. 


(8. If two conuſees of a ſtatute merchant ſue execution, and the 
conuſor is returned dead, by which execution is granted, and after 
one of the conuſees ſays, that the other is dead, yet he ſhall not have 
in bank execution alone, but he mu/? ſue out a new writ out of the 
Chancery upon his caſe. 25 E. 3. 38. b. Adjudged.] 

[9. But by the ſtatute of 5 H. 4. cap. 12. it is enacted, that 
when a flatute merchant is certified into the Chancery, and there- 


upon a writ is awarded to the ſheriff, aud this returned in bank, 


and the flatute there once ſhewn, though the proceſs after the ſaid 
ſhewing be diſcontinued, &c. that the juſtices of the bench where 
the ſtatute was once ſhewn, may, upon the ſame record, make and 
award full execution of the ſaid ſtatute without having the view or 
 monſtrans of it at any other time afterwards. }] | 5 | 
10. If G. B. Eg. is bound in a ſtatute merchant to J. S. and Hob. 12g. 
after G. B. is made a knight and baronet; and upon certificate e os 
made by the mayor in the Chancery, B. takes out of the Chan- ingly; for 
cery a capias againſt G. B. by the name of G. B. Ei. as he was this was 
named in the ſtatute, and this is returned in bank, upon which v 548 ] 
writs of extent are awarded to ſeveral counties, which were exe- IEA 
cuted and returned: this is not good, nor can be amended ; but of the in- 


B. may ſue a new capias out of the Chancery upon the firft certi- formation 


ficate againſt G. B. * knight and baronet, qui per nomen G. B. ol the party. 


armiger cognovit, Sc. Hobart's Reports 173. Sir George „pol. . 
Grifley's caſe, Agucget-1 | | | 

[TI. Upon a certificate of a ſtatute merchant if a capias be Fitzh, tit. 
granted 20 the ſheriff of L. who returns, non ef? inventus, and after 122 
another certificate is made, and thereupon a capias granted to» the g . 2 
fheriff of S. by which his body is taken: this is not good; for | 
the ſecond certificate and proceſs thereupon is not grantable by law. 
28 E. 3. 91. b. Adjudged, But they would not deliver his 


body, and made quzre. 
* * 4 ] 1 (12, Upon 
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— tit, [12. Upon a ſtatute merchant the writ of extent may be 
. granted to the ſheriff of the county where the Natute was ac- | 
S. e knowledged, and to any other counties alſo at the ſame time. 24 E. 


3. 30. Execution 91. But I do not find this in the book a 
at large.] | 
F.N.B.132. 13. Upon certificate of ſtatute ſtaple made by the mayor of 


3 the ſtaple in Chancery, the canuſce took a writ for the body, and 
; to extend the land in S. and AA. only, which writs were not re— 


marg. cies 
S. Ce and turned; and therefore he cauſed the mayor of the ſtaple to certify 7 
preach nave the ſlatute again by certiorart ; and upon this tot writ for the body, 
inteuded and to extend the land in ten counties, but not in S. and M. which 0 
but that tere not returned; by which he took the third certificate, and took 
na Smeg execution in ſix counties, but not in S. ar M. and had land extended, t 
ral Ratutes. Which the conuſor bad in jure uxoris, which feme died within the 7 
—{Bur this term, and the conuſor menaced the conuſee ſo that he durſt not tate I; 
Me the profits: and by all the juſtices, where the conuſee is ouſted by h 
Wed the death of the feme, or by menace, as above, the conulce ſhall 
| edition.) have capias in the county where he lost the firſt writ, and not in ti 
7 another county, and this upon a new certificate; and upon this the- F 
| conuſor ſhall have anſwer, and ſhall find ſurety to the king and 
parties according to the ſtatute 11 H. 6. 10. and ſhall have ſcire C 
facias againſt the conuſee, and ſhall find ſurety to ſue it with 2 
effect, and to prove the matter contained in the writ, and to ſtand af 
to the judgment of the Court; and if he fails in any of thoſe he ne 
forfeits his recognizance to the king and to the party: and the I! 
| ſureties ſhall be ſufficient as well for the greater ſum as for the 9 
| coſts and damages. Br. Statute Merchant, pl. 36, cites 2 R. 3 7. - "an 
| So of a fa 14. A writ of execution upon a /tatute merchant lies in a caſe m 
| exte fixpi/ee where a man is bound in a ſtatute merchant before any mayor or 
| Or the Kr . 
| mayor of bailiff of a corporate town, who have power to take ſuch bonds or 8 


the ſtaple recognizances, to pay a certain ſum of money at a day, at which 
may award day he does not pay the ſame, then he to whom the obligation or 


nn. 3 = 


Execution i - 5 

the — recognizance is made may come before the mayor or bim before 2 

dwelling whom the bod or recognizance was taken, and pray him ts certify a / 
| 3 the ſame into Chancery under his ſeat, according to the jtatute of Afton x. 
br bas lands Burnel ; and if he will * not certify the ſame, as he ought £0 do, ib 
| or gend: then the recognizance may have a writ directed unto the mayor. 
bere, &c. I _ 
| 1 F. N. B. 130. (C) 
i WW 8 B. 
{C) Ibid, in the new notes there b) there is a nota, that execution by a mayor of the ſtaple 


can be only within his juriſdiction. 

So if upon 8 the mayor will not certify the ſame, then the party who has the obli- 
gation may come into the Chancery and fbew the ſame there, and pray a certiorari to the mayor to 
certify the inrolment of the ſtatute; and if the mayor returns, that 2 has twice or oftener certified 
the fame before that time, as appears by the inrolment made by the mayor, if there appears no fuch 
certificate upon record in the Chancery, then he who has the bond of the ſtatute may fue forth a nc 
certiorari to the mayor, reciting in the writ, het there is not any certificate recorded in tne Chan- 
cery, commanding him to certify the inrolment of the ſtatute which is before him; and upon the 
ſe me he may have an alias ard a pluriet againitt the mayor, if he will certify the ſame, ard allo a 


attachment agaralt the mayor, directed io the ſucriff, &c. F. N. B. 244. (D) 


rn SA vans 


> UA Cette Be we rr op | 2" IR bn 


yea! 


con 


| 549 ] 15. And if he will not certify by this writ he may ſue an alias B. 


Soupon a and a pluries and attachment azain/t the mayor and clerk : and it 
— appears by this writ that if an obligation be once certified in the 
| | Chancery 


| 
bs 
i 
: 
| 


F 


Chancery it ought not to be certified again without affidavit when the 


the ſtatute fully again into the Chancery, notwithſtanding his cer- 


Statutes [Merchant, ec. 26 


made, that execution was not ſued upon it, and then he ſhall have 9 
a ſpecial writ unto the mayor for it; for then it ſhall be taken gau. 


as a ſeveral obligation upon every certificate. F. N. B. 130. (D) der the ſeal, 
| 5 then the 


writ of execution ſhall iſſde forth againſt the party to arreſt him, and to extend his lands, &c.. 
F. N. B. 131. (C) 


16. And alſo it ought to be certified under the ſeal of him who 
is deputed to ſeal the obligatian. And if the mayor do make his cer- 
tificate unto the Chancery, then the party ſhall have a writ to 
execute the flatute. F. N. B. 130. (E) (F) 

17. If the fatute be not ſufficiently certified in the Chancery by 
the mayor, &c. becauſe he has omitted any part of the bond, as the 
name or ſurname, or other matter material, then upon affidavit 
made, that he has not had execution by reaſon of that certificate, 
he ſhall have a new writ unto the mayor and clerk, &e. to certify 


tificate made before, and that writ does appear in the regiſter. 


F. N. B. 132. (B) | 

18. If the mayor makes a certificate of the ſtatute into the But note, 
Chancery and delivers the ſame unto the recognizee, and the party 3 
keeps the certificate, and will not put it into the Chancery, and tigcate be 
afterwards another is made Chancellor, the party ought to have a 4as not ex- 
new certificate to that Chancellor, otherwiſe he ſhall not have 2 


execution of the ſtatute upon that certificate made to the old Chancellor, 
Chancellor, which was not delivered in time into the Chancery; then 2 
and then he ought to ſue a writ in Chancery, directed unto the h attig 


mayor, to make a new certificate. F. N. B. 132. (B) cate to the | 
new Chan- þ 


ccl!or, and ſue execution upon it, and therefore it is good to make the certificate general to the. 
Chanceilor without naming his name. F. N. B. 132. (B) | 


19. It was ſaid by the Court, that in an execution 2b @ 1 
Aatute merchant, there is no occaſion for a liberate as there is upon 4 
a /latute laple : and in this laſt caſe the cognizee cannot bring an t 
ejectment before the liberate ; neither can the ſheriff, upon the 
liberate, turn the tertenant out of poſſeſſion, as he is to do upon 
an habere facias poſſeſſionem. Vent. 41, 42. Mich. 21 Car. 2. 
B. R. Anon. | 


(L) Diſcharging of Statute Merchant. Before _ 


Execution, 


II. TF, a man acknowledges a ſtatute to A. and after acknow- Cro. I. 424. 
| ledges another ſtatute to B. and then accepts a 5 5 for 4; bt 
years of the land, and grants it over to another; by this he has ,gjuaged 
ſuſpended his ſtatute during the leaſe for years, and the ſecond accord. 
conuſee may well extend the land upon the lefſee. Tr. 15 Ja. . de 127 


B. R. Harrington and Garroway, adjudged upon ſpecial verdict argument; 
8 5 3 P. 16 for by the 
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acceptance P, 16 Ja. B, R. the ſame caſe between the ſame parties ad- 
of there- judged again.] | 


verſion and 
rent, and aſſigning it over the extent is ſuſpended during the term, ——Tbid. 477. pl. 11. Paſch. 
16 Jac. B. R. S. C. accordingly.———lbid. 569. pl. 9. Paſch. 18 Jac. in the Exchequer 


Chamber. Garraway v. Harrington, S. C. and the judgment was reverſed, but it was upon a 
different point in the pleading.—— Palm. 272. S. C. Hill. 19 Jac. B. R. that by the purchaſe 
of the reverhon and rent his ſtatute was extinct, and that the ſecond conuſce may extend, and have 
action of debt for the rent, and is not put to audita querela, though the firſt conuſee ſhould extend 
. [ 5 50 I alſo, the extent being void; but it would be otherwife if it were only voidable ex 

'- poſt ſacto. And it was affirmed by the plaintiff's counſel, that this caſe in both points 
had been adjudged in this Cour: before, and affirmed for the matter of law in the Exchequer 
Chamber, and the judges likewiſe affirmed the fame, that it had been fo adjuized upon both 
points; but Noy. faid, that there were two writs of error brought upon thoſe judgments in the 
Exchequer Chamber, and that the juſtices were there agreed to reverſe the judgments, becauſe xo 
feire facias was ſued againſt the firſt conuſee be being in by judgment; and that the defendant in 
error perceiving the opinion of the juſtices againſt him compounded with the plaintiff, and ſo the 
judgment was not reverſed. | 


Br. Aſſiſe, 2. Where a man is bound in a ſtatute merchant to two, and the 
Rege one purchaſes the land of the conuſor before execution ſued, it 
giſt. Brev, ſeems there that this is a diſcharge agarn/? both the conuſees 
147, cites the reaſon ſeems to be inaſmuch as of a thing perſonal the one 
T has power to diſcharge the whole. Br. Statute Merchant, pl. 23. 
cites 21 Aſſ. 23. 
Nox. 47,48. 3. If a conuſor has two manors A. and B. and enters into two 
Go” ſtatutes, one to C. and another to D.— C. has execution of A.— 
purchaſe of C. after the ſtatute entered into, purchaſed one acre of the manor 
— is — of B. of the conuſor: this does not determine his execution 
contribu. againſt the conuſor. 2 And. 170. pl. 93. Trin. 42 Eliz. and 


non againſt agreed Hill. 43 Eliz, Deane v. Hynde. 
the conuſor | | 
himſelf. ——Cre. E. 797. pl. 43- Mich. 42 & 43 Eliz. C. B. S. C. but the point of the purchaſe 


does not appear, —Yelv. 22. Mich. 44 & 45 Eliz. B. R. S. C. but nothiog mentioned of 
the purchaſe. | | 


(M) What Act \ſhall be a Diſcharge] of all the 
| | Land. 


[1. FF, the conuſor of a ſtatute enfezoffi the conuſee of the land, 
this ſhall diſcharge the land; for though he does not en- 
| feoff another, yet the feoffee ſhall hold diſcharged. 45 E. 3. 22. 
* Br. St *25 Aff. 7. 25 E. 3. 51.) ; 
_ _— I. Bat if the ny the 2 land again of the 
Ada franger, it may be extended; for all the land which he ſhall 
3. cities , 
S. e. have before the extent is ſubject to the extent. 45 E. 3. 22. 
If a man 
makes à recognizance, and after infeoffi the recognizee, and he makes feoffment over, now the land is 
difcharged x rey it the copnizor NE he land it ſhall be e eee and yet it was 
once diſcharged ; but frangers ſhall be diſcharged thereby, viz, His feoffees; per Townſend J. 
Br. Recognizance, pl. g. cites 5 H. 7. 25, And Brooke ſays, that this was taken to be clear 
law at the time of H. 8, and in the Court of Chancery in the time of E. 6. upon a ſtatute ſtaple; 
nta —— Br, N. C. pl. 441 cites S. C,——And ſee Ibid. pl. 2939. 


[3- Se if conuſor loſes the land by aftim tried, and after this 
repurchaſes, it may be extended. 45 E. 3. 22, b. 25 Afl. 7. 
by Sharde. 25 E. 3. 51. b.] 14 If 

| : 4. 


* 
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[A. If the conufor enfeoffs the conuſze of the lands, and after- * Br. Sta- 
wards the conuſee re-enfeoffs the conuſor, the ſtatute may be ex- — 


tended upon this land; for though it was diſcharged by the pur- 23. cites 


chaſe of the coniſie, yet by the repurchaſe of the conuſor it be- & C.—— 
comes chargeable again; for the perſon is always chargeable, LO. 


and as long as that is chargeable all the land which he ſhall pur- chant, pl. 30. 
chaſe after the ſtatute acknowledged is ſubject to it, * 25 Aſſ. 7, cites 1 5 7. 
. * 2 1 25.— 18. 

Adjudged. 25 E. 3. 51. 42. Adjudged, ] e 5 9. cites 
S. C.——S. P. Adjudged in error; for the perſon of the eonuſor and all his other land is charged, 
and therefore when he 1epurchaſed, this ſhall be charged, Brooke ſays, and ſo ſee that it is not 
diſcharged any longer than the land is in ſeifin of the conuſee, but when the conuſor repurchaſes it, 
it is charged again. Br, Statute Merchant, pl. 5. cites 4 E. g. 22, 

So if the convor repurchaſes parcel, yet the conuſee ſhall have the reſidue in execution. Br. 
Statue Merchant, pl. 25. ciucs 25 All. 7. 


[5. If the connuſee releaſes all bis right in the land, this does [ 551 J 
not diſcharge the ſtatute; for the land is not charged, but the See Releaſe. 
body, and the land only chargeable in reſpect of the body. 45 E. (T) pl. 6. 


I and the note 


3 42. b. S 0. Tampel. 47. b. 23 E.. a0. 27 £090 CIR 


Execution 130. 8. P. Br. 

| Statute Mer- 
chant, pl. 25. cites 25 Aſl. 4 Conuſee may extend it aſter ſuch releaſe; per the Maſter 
of the Rollis. Mich, 1728. 2 Wms.“ Rep. 492. in the caſe of Brace v. the Ducheſs of 


Marlborough. f a . | 
Yet againſt his own conveyance the conuſee of a ſtatute cannot in ſuch-caſe e contribution, 


which is the reaſon of the books that all other lands in the hands of other feoffees are by that oc- 
cation diſcharged, though ſuch as are in the hands of the debtor himſelf arc ſtill chargeable. 


Hob. 46. pl. 30. in the caſe of Fleetwood v. Alton, 


(6. But if conuſee makes a deed, that conuſor ſhall held the land 
diſcharged of the ſlatute, if the conufor aliens the land, and re- 


purchaſes, yet it is not chargeable, 45 E. 3. 22. b.] 

7. So if conuſce rele ſes all his right in the land, and all ac- by detinue 
tins which he may have, becauſe of the flatute or the fame land, af A t 
this diſcharges the land. 25 E. 3. 51. 25 Aſſ. 7. by Harring.] merchant, 

| | the defend- 

ant pray-d garriſt nent againſt A. who was bound by the ſtatute, whs came, and ſaid that ES 
was made io him. and to anether who had releaſed to him all aftions, Belk. laid, the plaintiff may 
have action of debt upon the ſtatute it he will, by winch Kniveton gave judgment that the plaintiff 
ſhould be barred ; for he cannot recover upon the ſtatute contrary to the releaſe. And fo ſee re- 
leaſe of all actions a good bar in a flatute merchant; the reafon ſeems to be inaſmuch as the plaintiff 
might uvon it have action of debt. Contra Littleton in his chapter of releales; for ſtatute is only 
an execution, Br, Statute Merchant, pl. 47. cities 29 E. 3. 22. 

Conuſor enfeoffed H. of a manor. A. rclicaiced to H. the tertenant of all right, title, intereſt, 
and demands which he had, hath, or ought to have in and to the manor aforeſaid, &c. and all 
aftions, ſuits, executions, and demands which he, his heirs, &c. then had, or might have out of or 
againſt the premiſes of the tertenant, &c. Adjudged that this releaſe was a good bar of the exe- 
cution upon the ſtatute, Cro E. 30. Trin, 27 Eliz. C. B. Hyde v. Morley. 

But this caſe of Hyde v. Morley being cited Cro. E. 552. pl. 2. Paſch, gg Eliz, B. R. in the 
caſe of Bax row V Gray, the Count reſolved that the releafe of all his right and demand in the 
land to the fcotfee of the conuſot is not any diſcharge of the recognizance ; becauſe at the time of 
the releaſe made he had no right nor cauſe of demand in the land; for the land is not the debtor 
but the perſon, and the land is charged only in reſpect of the perſon ; and at the time of the re- 
leaſe, which was before the execution ſued, he had not any right nor demand in the land : and 
Popham ſaid he had conferred with the juſtices of C. B. concerning the judgment cited as in the 
caſe of Hyde v. Morley, and they did not remember any ſuch judgment, but were of opinion 
that ſuch a releaſe was not any diſcharge of the execution. Cro. I. 449: pl. 29. Mich. 15 Jac. 
B. R. in the caſe of Baſkerville v. Brocket. Arg. ſays it was adjudged Mich. 26 & 27 Eliz. that 
ſuch releaſe to the feoffee of the conuſor before execution was good, becauſe he has not any means 
to have execution againſt the feoffee but by way of extent, whereas in the hands of the conuſar the 
land was the debtor, [This ſcemt to be the ＋ of Hyde v. Morley mentioned above.] 5 
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By re/cafe of all demands by eonuſee of a ſtatute merchant the conuſee ſhall be barred of his 
action, becauie the duty is always in demand, yet if bc * releale all bis rigit i» , land it is 
no bar. Bridgm. 124. in the caſe of Mitton v. Bye, cites 25 Aff 7.—— Co. I 65. ſays 
it has been ſo adjudged ; for till execution he has no right in the land but only @ p tubilityy 
and ſo may fue execution afterwards,——-—2 Mod. 108. Arg. S. P. in the calc of Mons v. 
Philpot. 

12 mg will it prevent his taking out execution after, but may be barred by e Fne, Arg. Chan, 
Prec. 335. in the caſe of Goodrick v. Shotbolt. 


Bre. Statute [S. If the conuſee purchaſes parcel of the land, and afterwards 
Ns conuſor aliens the reſidue of ais land to 6 S. a ſtranger, J. S. nall 
S pci hold his land purchaſed diſcharged; becauſe he ought to have 
35 H.8.— contribution againſt the conuſee, and he cannot contribute to 
A——" himſelf, and therefore by his purchaſe “ all the land which ſhall 
7 Folz, come to the hands of the feofees is diſcharged. Com. Pope ard 
A e N. Roſſe 72. b. 4 D. 2, 3- El. 193. 30. Adjudged 35 H. 6. 
293. cites Execution 21. Per Curiam. ] 

Ss C.— : 7 

S. P. Arg. And. 266. pl. 266. pl. 263. in the caſe of Lynacre v. Rodes.———S. P. But if 2 
man be ſeiſed of two acres of land, and is bound in a ſtatute merehant., and after enfeaffs the obligee 
of the one acre, and retains the other, there he may ſue execution of the other; tor he may chute - 
to have execution of his goods, lang, or body; for if the obligee purchaſes both the acres, yet 
Ge Pall bawe execution of the goods. Br. Statute Merchant, pl. 48. cites 11 Hf. 7. 4. 

In ſeire ſaciss it w2s faid, that where one is bound in a !tatute ſtaple, and enfe-ffi divers 
perſons of divers parcels ſeverally, and then enfeoffr the cenuſce of a parcel, and afterwards ſues 
execution, the feoffecs, or any of them, may ſhew, that teoffment is made to the conuſee of 

reel, and this will extingurſh the ſtatute againſt all; quod non negatur. Quod nota bene. 
Br. Statute Merchant, pl. 10. cites 7 H. 4. 31. 

1 552 ] D. 193- b. 194- 2. pl. 30. &. Gascotcxntv. WHAIIEY. Adjudged; but ſays 
that the next term Whalley ſued a writ of error. . | 


5. P. Per . If the conuſor enfeoffs the father of the conuſee of part of 


. the land ſubject to the ſtatute, and another man of another parcel, 


by denied, and the oo, dies, by which this land deſcends to the conufer, 
Br. Statute yet all the land is diſcharged. Dubitatur. 35 H. 6. Exe- 


Merchant, 7 
pl. 35. cires cution 21.1 
35 i. 6. and Fitzb. tit. Execution 21.—— 8. P. Arg. And, 266. pl. 263. in the caſe of Lynacre 


v. Rodes. 


[ What Act ſhall be a Diſcharge of 
Part of the Land. 


8 P. That [o. If conuſee e e parcel of the land, yet this does not 

— aa of diſcharge the reſidue in the hands of the conuſor; for his body and 

the ſtatute goods are always chargeable. 45 E. 3. 22. b. 25 Afl. 7. 

againſt the 25 E. 3. 51. Com. Pope and Rofſe 72. b. 23 E. 3. Execution 

. Contra 22 E. 3. 16 

Self, but the „ 

feeffers of the conuſor of other parcels all be thereef diſcharged ; per Bromley, Hales, and 

Portman ]- and Rich, who 28s firſt Chancellor of England, and the apprentices of the court ; 

quod nota, and the like in the time of H. 8. and E. 6. Br. Statute Merchant, pl. 42. cites 
H. 8. But if the * had the land delivered to him in execution, and purchaſes 


parcel of the land of the conuſor, this is a diſcharge of the whole ſiatute. Note the diverſity 
between purchaſe after the ſtatute, and before execution, and where it is purchaſed after exe- 
ewtion had, and ſo is 45 E. 3. 22, Ibid. 

But per Moyle, if the conyſor upon a ſtatute merchant inſecff+ the conuſee of any part of his 
land, by this all the ſtatute is diſcharged; quod tota Curia couctſut. Br, Statute Merchant, pl. 35- 


And 


cites 35 H. 6. and Fitzh, tit, Execution 21, 


hl OS 


ww S 
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And per Ventris J. if the inheritance of part of the land extended comes to the conuſee, it deſtroys 
the whole extent; for if it ſhould not, the conuſce would hold the reſidue of the land longer, 
becauſe the profits that ſhould ſatisfy the debt muſt be leſs, and this would be to the wrong of 
him in the reverſion. 2 Vent. 327. in the caſe of Dighton v. Greenvil. 


[TI. If conuſee releaſes part of the land liable to the ſtatute by 
ſpecial words, making mention of the /latute (as he may) and after 
conuſor aliens the reſidue f the land, quære whether the alienee ſhall 
hold it charged, inaſmuch as it was chargeable in the hands of the 
conuſor after the releaſe; but it ſeems the alienee ſhall hold it 
diſcharged, becauſe it ſeems this is all one with the caſe where the 
conuſee had purchaſed parcel, and after the conuſor had aliened.] 

12. Acquittance of part of the ſum is no bar to the whole exe- 
cution; quod nota. Br. Statute Merchant, pl. 12. cites 38 E. 3. 

13. If the conuſee diſſeiſes the conuſor of part of the land of Jo. 446. pl. 
the conuſor, the ſtatute is thereby ſuſpended. Agreed by the ge 
whole Court. Mar. 63. pl. 97. Mich, 15 Car. B. R. Leake ſuſpends 5 


v. Dawes. a the exe- 
cution till 


the diſſeiſin be purged; for if the conuſee diſſeiſes the conuſor of part of the land, he cannot ſue 
execution againſt any feoffce of the conuſor till the diſſeiſin be purged, 


14. Conuſor of a ſtatute conveys part of the land to J. S. and Jo. 448. pl 
other part to W. R. and W. R. conveyed his part to the conuſee os br rg 
by bargain and ſale. The conuſee extends the lands of J. S. who mature de- 
brought ſcire facias to avoid the ſtatute, inſiſting, that by the pur- liberation, 
chaſe the ſtatute was extinguiſhed. But in alleging the bargain kong 1 
and ſale it was not ſhewed to be by deed inrolled. A queſtion aroſe, twice a 
what eſtate the conuſee had before entry, the deed not being in- bated, judg- 


rolled, whether an eſtate at will by the common law or by the ce 


ſtatute? As to which point the judges were not agreed. But it plaintiff, 
was agreed by the whole Court, that if he has but an eftate at | 555 } 
will the flatute is N : and it was adjourned, Mar. 62. 


pl. 97. Mich. 15 Car. B. R. Leake v. Dawes, 


(N) What Acc ſhall diſcharge all the Land, but 
[not any other | Part of the Thing to be extended. 


II. TF conuſee purchaſes all the land yet the debt is not extinct; tf che cou: 


for the body and goods of the conuſor are chargeable. 45 ſee pur- 


E. 3. 22. b. 25 All. 7. 25 E. 3. 51. b.] e 


yet he hall have his body in execution; for the ſtatute is, that he ſhall have the land in execution 


which was the conulor's the day of the recognizance, or after. Br, Statute Merchant, pl. 25. cites 
25 All, 7. & 38 E. g. | 


(O) Statute Merchant and Staple, Extender. In 
what Caſes the Thing may be extended. 


Execution, 


the land, though the land be but of a ſmall matter more va- pl. 284. 


Dr. FF the ſum due by the ſtatute des not exceed the value of > Frexh.the 
| lue, cites &. C. 


1 . ©. 
_— ——ů ů - ů 
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due, yet it ſhall be extended; for conuſor may have it again. * 29 
E. 3. 1. Adjudged 33 E. 3. Execution 161. 
Fitzh. tit. [2. If the ſum due by the ſtatute merchant exceeds the value 
1 7» "I of the land of the conuſor, yet it ſhall be extended, though the 
cizes S. C. conuſor never ſhall have it again; and fo in effect he ſhall loſe the 
fee. Dub. 29 E. 3. 1 
Fitzh, tit. 3. If there are diverſe parcels of land to be extended, and of 
e fome parcels of the land the charges upon the land exceed the valuc, 
Eites S. C. but the value of all the land together exceeds the charges, all ihall 
be —_— for there the conuſor may have it again. 29 E. 
2 1. | | => 
{4- If there are diverſe parcels of land to be extended, and ſome 
parcels are charged ſo much beyond the value of them, tnat the 
charges will exceed the value of thoſe lands, and of the other land 
alſs which has not any charge, whether the land which has not any 
charge may be ſevered from the other land, and fo be extended by 
itſelf, leaving the other land out of the extent, quære, inaſmuch 
as the flatute it, that all his land ſhall be delivered. Vide 29 E. 3. 
1. tit. Execution 254. | | 
7 Rep. 37- [F. If leffee for __ of a rent acknowledges a ſtatute and after 
(38) 2 releaſes the rent to the tertenant, yet the rent ſhall be extended; 
8 for it is in eſſe as to the conuſee, being extinct by act of the 
cordingly, party. Hill. 4 Ja. B. between Duncomb and Tillington. Per 
Ag Curiam.)] | | 


of Lilling- 
ſon's caſe. 4 Le. 235- pl. 370. Anon. and very ſhort, but ſeems to be S. C. and ſays, it 
was held to be in eſſe as to the conuſee.——4 Le. 239. pl. 386. Duncomb's caſe, is only a ſhort 


note, and mentions it only as the opinion of Coke Ch. J. that the rent ſhould be put in execution. 


[6. Upon a ſtatute merchant, if upon a writ of execution the 

* Fol. 472. conuſor be * returned dead, a writ of execution to extend the 

k=x— goods of the ſaid conuſor is not good; for he cannot have goods 

after his death. M. 5 Ja. B. Smith's caſe. Per Curiam. ] | 

L554] [7- But in this cafe the goods are extendible by name of the. 
goods which were the ſaid conuſor's, Dubitatur M. 5 Ja. B.)] 


Upon whom. 


1 cafe [8. If diverſe are bound by a ſtatute, if the land of any of them 
was, that ſolely be extended, and not of all, this is not good, but he whoſe 


n ber, land is extended may avoid it. 29 E. 3. 7. b.] 


aud ſhe wed, that 6 men had made a recognizance by ſtatute merchant to one man, of which he 
had ſucd execution; and faid, that the ks and chattels of 2 were ſeverally delivered; and ſaid 
farther, that 2 at another time had ſued a writ out of this court to the ſheriff, to deliver the chattels 
and the lands of the 4 who were parties to the recognizance, in diſcharge and aid of them 2, 
which writ the ſheriff had returned, that the 4 are not found, and alſo none came of the part of 
the conuſce to ſue to take the land nor chattels of his livery; ſo the ſheriff, the conuſee, and the 4, 
are agreed io have our land till the debt be intitely levied, whereas the others ought as wel] to 
bear the charge a3 we: wherefore we pray a writ, that ſo much of their land be put in execution 
as belongs to their portion, ſo that it be delivered to us in aid of our charge. Grene faid, this is 
not rea ſonsble; and after he ſaid, that they ſhould have writ to warn the conuſee to be here at a 
certain day to ſhew if he knew any thing to ſay why he ought not as well to take the ſuit againſt 
the others as againſt you: and then if he does not come, or has nothing to ſay, &c. he ſhall have 
execution of the 0:ter's lands, or you ſhall be diſcharged, having regard to the portion, &c. Hill. 
29 E 3. 7. 8. b. | 

[9. If 


If conuſee of a ſtatute merchant ſues execution againſt 
conuſor, and the a # returns, that he has extended the land, but 
does not return, that he has delivered it to the plaintiff, and there- 
upon comes one for the conuſor, and ſays, that he is debtor to the 
king, and had writ out of the Chancery rehearſing, that he was 
_ debtor in the Exchequer ; and prays, that execution ceaſe till the 
debt of the king be levied. In this caſe the conuſee ſhall not have 
execution for body or land till the debt of the king be levied. 
41 E. 3. Execution 38. Adjudged. But proceſs ſhall continue 
upon the roll till the debt be levied. ] 


(P) Extender of the Statute. IWhat Thing may see ( 
be extended. 


[I. IF there are goods and chattels to the value of the debt, the x. N. B. 
land ſhall not be extended. 45 E. 3. 22. b.] 131. (A) 


| the note in 
the margin, cites S. C. by Finch, that execution ſhall be ſued firſt of the goods and then of the 
lands; bus ſays 7 R. 2. Execution 46. The party has his election to take one or the other; aud 


ſo is the uſe at this day. 


C2. The goods and chattels can not be extended in the hands of a 
grantee. 30 E. 3. 23. b.] | 
(3. The land which was in the hands of the conuſor of the ſtae pitzh. tit. 


tute ſtaple [at the day of the recognizance made] or ever after, may 22 
pl. go. S. P. 


be extended. 2 H. 4. 8. b.] | 3 
24 E. g. 27. Per Stouffe. 


[4. If the reconuſor has 2 manors, the conuſee may ſue exe- 
cution in one only. 43 E. 3. 22. b.] 5 

5. So if conuſor aliens @ moiety of his land, conuſee may extend [555 ] 
that which remains in his hands; for he ſhall not have contri- 
bution. 45 E. 3. 22. b. Co. 3. Sir William Harb. 12. b.] 


[. If land be extended, the river which runs upon the land is 2 brut. 


extended alſo. 2 H. 4. 8. b.] 2 

e contra, 2 H. 4. 8. b. — Br. Extent, &c. pl. 8. ſays, that by the beſt opinion upon a ſtatute 
merchant, ſtaple, or elegit, where writ iſſues to extend land, and a water runs through the land, 
this water does not paſs by extent of the land; for the words of the writ are (of land) and theree 
fore cannot extend water; by the beſt opinion 2 H. 5. in the written book. 


[7. The office of filacer is not extendible. M. 10 Ja. B. R. 
er Curiam. ] Cops. : | 
[8. Land in ancient demeſne ſhall be extended upon a ſtatute Mo. 211. pl. 
merchant. 2 E. 2. Execution 118. adjudged ; for he ſhall have 351. that ic 


was ad- 


but a chattel. 7 H. 7. 10. b. admitted. Brook Ancient Demeſne 3 
37. Contra D. 22, 23. El. 373. 13. Contra 15 E. 3. Execution about 25 


62. 8 E. 2. Execution 136. in caſe of Elegit. ] 2 8 
55 at lan 

in ancient demeſne is extendible upon ſtatute ſtaple, or ſtatute merchant, in caſe of Martin v. 

Wilks. And Ibid. that 11 Jac. C. B. Cox v. Barneſby, in treſpaſs againſt the ſheriff for 

extending lands in ancient de me ſne, it was held that they were extendible, aud that the action did 


not lie. 


(9. If 
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$55 | Statutes [Merchant, er.] 


de (Eta) [9. If the bedy be taken, and he ſues audita querela, and fs 
of Afton mainprixe, and after makes default, the conuſee may pray to have 
Bus nel to- him in execution, or to have remedy againſt the mainpernors, 
wards the but ſhall not have both. 50 E. 3. 12. 
* 10. If feoffor upon confidence, before the ſtatute of 27 H. 8. of 
uſes, and after the 1 R. 3. had acknowledged a ftatute merchant 
or ſtaple, this might be extended by force of the ſtatute of 1 R. 3. 
For it is in effect a leaſe, and fo within the equity of the ſtatute. 
7 H. 7. 6. b. Per Curiam.] | | 
See (L) pl. [II. If a man ſeiſed of land leaſes it for years, reſerving a rent, 
1.——Cro. and after acknowledges a ſtatute, the reverſion and rent my be 
J-4*4- P'- extended upon this ſtatute. P. 16 Ja. B. R. between Sir J. 


Jac. E477. Harrington and Garroway.  Adjudged by admittance; for the 

pe. u. Conufee, who had it in extent, recovered againſt the leſſee in action 
| Jac — of debt for the rent. ] | 

S. C. Palm. 272. Hill. 19 Jac. B. R. S. C. If after the ſtatute acknowledged, the 


conuſor leaſes the land for years, the conuſce may ouſt the leſſee; for the words are into whoſe 
hands they come by feoffment, or in other manner. Kitch. of Courts 234. tit. Exc 
So of a rent charge whereof the conuſee is ſeiſed it ſhail be put in execution, and yet the tte de 
Mercatoribus, ſays only that the goods of the debtor, and all his lands. ſhall be deli gd by es- 
ſonable extent. and ſays nothing of tenements or other things. And in this cafe the connec aer 
© execution may avow for this rent without any attornment, he having his eſtas by the an, Mo. 
32. pl. 104. Trin. 3 Eliz. Anon. Dal. 34. pl. 27. Anon. S. P. and icems to be 5, Co — 
D. 30g. b. 206. 3, pl. 7, 8, 9. Mich. g & 4 Ez. GIMY. Sax, S. C. and there it appears 
that the rent commenced upon a ſcoffment in fee made by the conulor /ong ebe ricogrizance, 
and thef at the time of the recognizance the conuſor was ſeiſed of the rent in fe, and ſhewed thet 
the conufor was ſeiſed of the land out of which the rent iſſued, without hewing how he came by 
it, So that the reporter makes 2 quzre, becauſe being extinguiſhed, it cannot be {riled and de- 
livered ; but perhaps if the execution of the rent charge was once had by the extent, then the 
intereſt of the conuſee cannot be defeated by the purchaſe of the land made by the conuſor; quzre 
hoc, becauſe Brown inclined that it might. But for ſeveral defauks in the ple dings the plaintiſt 
had judgment to recover damages and coſts, &c.——S. C. cited 95 Rep. 37, (38). b. in LILLI Sa-. 
ros 's caſe, Mich, ; Jac. in C. B. where the opinion was, that a rent extinct cannot be extended, 
&c. To which :t wes anſwered and reſolved, that to ſome purpoſes by the common law, rent 
cuinct ſhall be ſaid in eſſe as to a ſtranger- And Ibid, 38, (39). b. fays that the opinion of a 
ſerjeant obiter in that caſe of Dyer, was utterly denied. 

If A. grants a rex! to B. to commence 3 years after, and then B. is bound in a recognizance, and 
before exreution B. grants the rent to J. S. and afterwards the rent commences, now the conuſce 
£annot have this rent in execution; per Weſton J. and ſome ſaid that the conulur never bad this 
rent in cſſe. Mo. 36. pl. 18. Trin. 4 Eliz. in an anonymous caſe. 


J 556 ] (72. If a man leaſes for life rendering rent, and after acknow- 
por—_—— ledges a recognizance, the rent may be extended upon this recog- 
Fo!. 473- n zance. 13 Hf. 4. Avowry 237. ] 


5. P. And the recognizee may diftrain and make avowry for the rent; quod nota. Br. Statute 
Merchant, pl. 34. cites S. C. A. ſeiſed of lands made a leaſe for life to B. and after- 
wards was bound in a recopnizance, and then granted the reverfion to J. S. B. attorned and died, 
d J. S. cmered, and the conuſee ſued execution againſt J. S. The queſtion was, whether the 
lads in ihe hands of J. S. were extendible? Dyer thought the execution well made, becauſe a 
tet ſion is a tenement; for by the grant of all tenements a reverſion paſſes, and ſo this was bound 
zu the bands of the conuſor. And it was ſaid by ſome, that in this caſe the grantee had a reverſion, 
aud the poilcfion is now come in lieu thereof. And Dyer held as before, Mo. 36. pl. 118. 
111g. 4 Eliz. Anon. 


[13. [So] if a man leaſes for life, reſerving far the 6 firfl years 
3 quarters of corn by the year, and after the 6 years, if he holds it 
over, 5. 4 year, and after acknowledges a ſtatute within the firſt 
6 years, the rent ſhall be extended as a franktenement, and not as a 


chattel, 15 E. 3. Execution 63.] | 
14. Upon 
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14. Upon a ſtatute merchant, the ſheriff returned quod clericus 
e, &c. and prayed writ to the biſhop ad deliber* bona eccleſtaſtica, 
and could not have it; for this is not given by ſtatute, but he 
had writ to the ſheriff ad deliberand' terr'. And fo it ſeems that 
the land of the gebe of a parſon, may be delivered in execution, 
Br. Statute Merchant, pl. 38. cites 19 E. 3. and Fitzh, Exe» 
cution 79. | | 
15. It was ſ-id for law, that if the conuſor upon ſtatute ſtaple A. was e- 


has a reverſion, and grants it over, and after the tenant for life dies, nant for lifes 
; a ; remainder in 
this land ihall not be put in execution; for the reverſion never 7 B.— 


was extendible in the hands of the conuſor, Br. Statute Mer- 2 

0 edged a fla - 
chant, pl. 44. cites * 33 H. 8. | po. ws 
afterwards granted his remainder to F. S.— A. died, J. S. entered. The queſtion was, whether 
execution ſhall be ſued of this land upon the ſaid ſtatute, inſomuch that the ſaid land was never in 
demeine in the hands of the conuſor, and ſo not extendible in his hands, Lord Keeper Egerton 
ſaid, that heretofore there had been a diference taken between a remainder and a rever/icn de pend- 
ing upon an eftate for life; tor to a remainder are no ſervices due nor incident, aud therefore it is 
termed ſeck: but a reverſion has ſervices incident, and thoſe may be extended; and by conſe- 
quence the reverſion, when it comes in poſſeſſion, But ic ſeemed unto him that all was one; for 
oue may charge a remainder, when it happens, as well as a reverſion; and a ſtatute is in the nature 
of a charge. Cook the Queen's attorney laid there was no queſtion in the caſe; for albeit there 
wes ſome ſcruple made in 33 H. 8. b. 227. yet the caſe is without queſtion; for it he in the re- 
mainder make a leaſe for years, to commence at a day to come, yet it he grant over his remainder, 
tne grantee (hall hold that charged with his leaſe, and every fatute is a charge executory. By | 
which the ſaid lord kerpcr awarded that there ſhould be a liberate made to the conuſce upon the 
rcturn above. Goldl. 120. pl. 3. Hill. 43 Eliz. Bull v. James. 

Br. N. C. pl. 227. S. C. 


16. * Copyhold lands are not liable, nor ſhall be extended, nor - ft tenant 
teaſe for life; but leaſe for. years, and all other goods and chattels by the 
of the conuſor or debtor are liable, and ſhall be extended, which 5 
the conuſor has in his own poſſeſſion and to his uſe, at the time of the years, be of 
execution ſued or awarded; but goods demiſed, pawned, or pledged, a manor, 
may not be taken in execution for his debt that demiſed or pledged 2 8 
them, during the time or term that they were demiſed or pledged. iato his 
Greenw. of Courts 144, 145. Tit. Statute Merchant, cites 22 hands &y 


E. 4. fol. 10. 34 H. 8, Br, Pledg. 28. forfeiture er 


determina- 
tion, and now he binds himſelf in a ſtatute merchant or ſtaple, and after demiſes this copyhold 
again, this copybold ſhall be liable to the ſtatute, becauſe it was once annexed to the franktenement 
of the lord, and bound in his hands: but if a eopyhbo/der bind himſelf in a ſtatute it ſhall not be 
extended; for he has only eſtate at will, Mo. 94. pl. 233. Paſch. 22 Eliz. Anon, ſays this 
diverſity was agreed in C. B. as Hammond reporied it. 5x 


17. Goods diftrained for rent, amerciament, damage feaſant, &c. 
and which are impounded in cuſtodia legis, during the time that 
they are ſo, may not be taken in execution, Greenw, of Courts 
144, 145. tit. Statute Merchant, cites Br. Pledg. 28. 

18. By the writ it appears, that the ſheriff may arreſt the conuſor [ 557 J 
and extend and take his lands, goods and chattels, and return the 
ſame extent in Chancery, &. And thereupon the conuſee may 
ſue a writ unto the ſheriff out of Chancery, to deliver him the 
lands and goods to the value of the debt, which writ is called 
liberate, F. N. B. 131. (C.) : 

19. A. ſeiſed of the manor of D. after the life of a tenant in The hut. 
dower, was bound in a ſtatute merchant to B. and ſo/d the\reverſion band ſeiſed 
to C. and his wife, and the heirs of C. After which the tenant in in ſee makes 

a dnuer a jointure, 


and then ac · datber died. C. died. But B. in the life of C. aſſigned the Natute 
1 to the queen. Proceſs iſſued out of the Exchequer againſt the 
and dies, Widow of C. to levy the debt it was inſiſted, that ſhe ſhould not 
living bis be charged, in as much as ſhe never was ſeiſed of the land in poſ- 
—_— ſeſſion. Shute thought her eſtate was paramount the charge as to 
daughter bis the queen's title ; for ſhe had intereſt in the reverſion before the 
heir; it was aſſignment made to the queen: Manwood ſaid, that it is a clear 
— — caſe, the reverſion is ſubject to this ſtatute, and when the reverſion 
cannot de Comes into poſſeſſion the ſtatute is extendible; and this was 
_ extended. 2 agreed to by the other barons. Sav. 34, 35. pl. 82. Mich. 24 & 


Sid. 86. Tr. 25 Eliz. in the Exchequer, Paſchall's caſe. 


8 


1658. Street ; 
v. Roberts. The reporter adds, vide Br. Tit, Contra. See (Q) pl. 1. 
4 Le. 235. 20. A. ſeiſed in fee of a rectory granted a rent-charge out of the 


pl. 370- ſame to J. S. who afterwards acknowledged a recognizance, in na- 


— — ture of a ſtatute ſtaple, according to the ſtatute of 23 H. 8. to B. 
B. Anon. b 
S. P. and and then releaſed this rent- charge to A. the grantor; upon a cer- 


ſeems to be tiorari out of Chancery the recognizance was certified, and B. 
S. C.— ſued an extent on the rent-charge, and upon a liberate delivered 


peg to B. who brought debt againſt him in the remainder for the 


Den. arrears, A. being dead, it was adjudged that the rent-charge was 
coxz's . extendible, notwithſtanding the releaſe ; for quoad the plaintiff, 


1 . . R . . 
mentions it it is in eſſe, though in rei veritate the rent is extinguiſhed. 7 


as the opi- Rep. 37. (38.) a. b. Mich. 5 Jac. C. B. LittingsTon's caſe, 
nion of , alias Duncomb v. Lillingfton. * 


Coke Ch. ]. a : : 
That the rent after the releaſe ſhould be put in execution, It was obſerved that the ſtatute of 23 


M. 8. (by force of which the recognizauce in the principal caſe was taken) refers for the execution 
of ut to the ſtatute Raple, and the ſtatute ſtaple, viz. 27 E. 3. refers to the ſtatute merchant, 13 E. 
1. the words whereof are, And when the lands of the debtor are delivered to the merchants, he 
„ ſhall have ſeiſin of all the lands which were in the hands of the debtor the day of the recogni- 
« zance acknowledged, into whoſe hands ſoever they afterwards come by feoffment, or otherwiſe,” 


Then immediately upon the acknowledging the recognizance the rent was bound, and extendible 


in whatever hands it comes, and whether before or after execution is all one as to the releaſe, 
which cannot hurt in either caſe : and by the ſtatute de Mercatoribus, all the land (which includes 
all herediraments extendible) which the debtor bad at the time of the recognizance acknowledged, 
ball be delivered, and preſerves the rent to be in eſſe, as to the execution of the conuſce. ) Rep. 


37. (38.) b. 38. (39-) a. Lillingfion's calc. | 


21. The ſheriff on extent upon a ſtatute ſtaple cannot ſeiſe the 
land, but only extend it, and the conuſee ſhall have the profits, 
but he may ſeiſe the goods, otherwiſe the party may embezil them; 
but though he may ſeiſe the goods, yet the property remains in the 
party, and the ſheriff nor the conuſee cannot uſe them, till liberate 
in a nota by the reporter. Jo. 204. Hill. 4 Car. in caſe of Audley 
v. Halſey. | | 

22. Lord Keeper was of opinion, that a term for years was not 
extendible by the conuſee of a ſtatute in the hands of an executor 
and though it be extendible in the life-time of the conuſor in 


his hands, yet the extent is but quouſque, and if the conuſor aliens 


the term before extent, the ſtatute binds not the term; and then 


if it be not extendible in the hands of the executor, it is but a 


chattel, like a jewel or a horſe, and there a judgment muſt be 

: preferred in courſe of Jaw to a ſtatute. 1 Vern. 294. pl. 286. 
Hill. x684. in caſe of Morgan v. Sherrard. 1 

(Q) bas 


( 
| 
0 
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(Q) I hat Things ſhall be bound by a Statute, 


Cr. IF tenant for life, the reverſion in fee are, and he in reverſion A reverfion 
actnotoledges a flatute, and after grants the reverſian, and #: affets in 
then tenant for life dies, This land ſhall be extended upon the 2 akne 
ſtatute; for it was bound by the ſtatute. Tr. 39 El. in Chan- judgment 
cery per Curiam and Cook, and the book of 33 H. 3. denied for may be 
law in Jon and Bull's caſe, Contra 33 H. 8. S. 227.] eee 


cution cum acciderit. D. 37g. b. pl. 14. Mich. 22 & 23 Eliz. Anon. — Br. Statute Merchant, 
pl. 44+ cites 13 H. 4. Contra.—— Br. Execution, pl, 143. cites S. C. 


[2. So if tenant for life, the remainder in tail, the remainder in See (P) pl. 


fee to a flranger are, and he in remainder in tail acknowledges a a 


ſtatute, and after grants his remainder to another, and then //ze 
for life dies, and after the tenant in tail, for the better aſſurance 
of it, levies a fine thereof to the grantee, and then the ſtatute is 
forfeited : this land ſhall be extended upon the grantee; for it 
was bound in the hands of him in remainder, Trin. 39 Eliz. in 
r, adjudged per Curiam between Jon and Bull. Re- 
ported Tr. 39 El. B. R.] 


8 


(R) Statute Merchant or Staple, Extender. Hou ste (B..) 
they ſhall be extended. By what Proceſs. [And Ea... 
Proceedings thereon. | | 


[t. IN a ſtatute merchant, the fir? proceſs after the certificate * Br. Stu- 


in Chancery is a capias to take his body, and zo more, and de 2 
this by the expreſs words of the ſtatute. 17 E. 3. 3. 15 Hf. 7. f ah”. 
16. Hobart's Reports 173. : *. 

2. And if upon this the ſheriff returns cepi corpus, then he ſhall Br. Statute 


remain in priſon by the ſpace of a quarter of a year, in which time Merchant, © 


Je may ſell his goods and lands to pay the debt, and this by the expreſs IS _ 
words of the ſtatutes. 15 H. 7. 16.] | 3 


I[3. But if the ſheriff returns non ęſt inventus, execution ſhall be e wer. 
granted of his goods and lands, * 15 H. 7. 16. 15 E. 3. Exe- chow, pl, 
10. cites 


cution 59, |] n= S. C 
4. In a ſtatute ſlaple and recognizance, in nature thereof, the 3, guutute 


firſt proceſs is to take his body, lands and goods all in one writ; for Merchant, 
this is by the expreſs words of the ſtatute, and more ſpeedy than pl. 16. cites 


the ſtatute merchant, 15 H. 7 16. ] FN ia. 


(F.) in the new notes there (.) cites S. C. 


['5. If A. acknowledges a ſtatute to B. and after acknowledges 
another ſtatute to C. and C. firſt extends his ſtatute, and after B. 
ſues execution of his ſtatute, and the ſheriff returns the extent of 
C. B. ſhall not have the lands delivered to him without garniſb- 


ment of C. Becauſe he is in by record of the Court. 22 E. 3. 8. 


adjudged 
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adjudged 9 E. 3. 24. But there ſaid, that the garni/hment ſhall ba 


by venire e and not ſcire facias, and there the firſt execution * 

was by elegit for damages recovered. Co. 4. Fulwood 65. b. 2 
1 | | | 

8. p. F. x. 8. {[6. When it is returned upon proceſs upon a ſtatute merchant, 
230. (F.) in that the conufor is dead, or non eft inventus, the proceſs Hall be to 
we Bk. make execution of his lands and goods which he had at the time of 


notes there : . : 
(a) cites x5 the recognizance acknowledged, or after. Old Entries, Statute 


H. 7. 14.— 3 » 2. 2 

* Merchant 595. * 9 E. 3. 24. 

Execution, pl. 97. cites S. C. and that the conuſee had a writ to have the lands, and that the 
ſheriff returned, that he could not have the lands, becauſe J. S. had the lands in execution for 
damages recovered in aflife againſt the conuſor. It was inſiſted, that this return was not to be re- 
ceived, becauſe the ſtatute gives a general execution of all the lands into whoſe hands ſoevet they 
came, and prayed a ſcire facias. But Scrope ſaid, that the fcire facias is given by ſtatute out of 
the record; but that here is no record to warrant the writ, aud therefore bid him take a venice 


facias ; and ſo he did, | 


[7. The firſt proceſs upon a ſtatute faple and recognizance in 
. nature of a ſtatute ſtaple, is to make execution of his lands and 
Fol. 474- chattels generally, & without ſaying, his lands which he had at the 

time of the recognizance acknowledged, New Entries 12. 234. 
236. Old Entries, Statute Merchant 595. Regiſter 152. Fitzh. 
Na. 131. (D.) 

[8. But if the ſheriff thereupon returns, that he had at the time 
of the recognizance, or after, in certain ſuch lands or goods which 
he has extended or delivered, &c. and that he had nat at the recog- 
nizance acknowledged, or after, any other lands or goods, & c. Old 

Entries, 598. ] | | 

But when it is returned upon any of the recognizances that 
he ts dead, the ſecond writ ſhall be to extend his lands which he had 
at the time of the recognizance acknowledged, or after. New Entries 
2 b. in recognizance, upon 23 H. 8. Old Entries 

598. c. | 
pi . a ſtatute ſtaple and recognizance, in nature of it, 
the writ of execution, upon return of the death of the conuſor, is to 
extend the land, &c. nec non catalla quæ fuerunt the conuſors at the 
time of his death. New Entries 12. b. But ſee Old Entries 598. 
c. ere is a writ to extend the land and goods of the conuſor 
at the time of the debt acknowledged, But it ſeems the New Entries 
is better, and this is the conſtant courſe, and fo has always been, 
as appears by the records of the extents which are in the Rolls, 
21 5 0m 8 C between Wigmore and the Executors of Michael 


Points, a new writ awarded, becauſe the ſheriff did not anſwer 


upon the firſt writ of what goods he was poſſeſſed at the time of 
his death. oF” | PIN 1 
[11, Upon a ſtatute merchant, if a capias be awarded out of the 
Chancery returnable in Bank, and the ſheriff returns that non e/# 
inventus, a new writ ſhall be awarded to take him, &c. Et quod ſi 


non fuerit inventus vel clericus fit, tunc bona, terras & tenementa, 


Sc. Tiberari faciat, Sc. Regiſter Judicial 8. b.] 
If a clerk [12. So in a writ of execution upon a ſtatute taple or recogni- 
end a lay ange, in nature of it, if the ſheriff returns that yon ęſt inventus, 


man are 


he 


r 


wee we A ap. a. 
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he ought alſo to return whether he be laicus or not; for this is the Matiptoand 
courle, as appears by the writs of extent in the rolls. i 


together in the ſame writ, Regiſt. Brev. 147- 


[13. And in the ſaid caſe, if he returns that he is a clerk, he 
ght to extend his lay land, and goods, or to return that he has not 
any luicum frodum, nor goods nor chattels; for this is the courſe. 1 


Car. between Pope and Bawtrie fo done.] 


14. But if he returns quod clericus oft beneficiatus nullum habens [ 560 } 
laicum feodum, but quod beneficiatus eft in ſuch a dioceſe, then 
a writ of ſequeſtration hall ga to the biſbep to ſequeſter the profits 
and to deliver them to the conuſee, guor/que he be ſatisfied. I Car. 
between Pope and Bawtrie ſo done, as appears by the record of 
the extent in the rolls. ] 
15. Upon a ſtatute merchant, the writ of execution for lands 
and goods is, quod vicecomes omnia bona & catalla, terras & tene- 


 menta, &c. eidem the conuſee ſine dilatione liberari faceret per 


rationabile pretium & extentum, &c. and is not commanded to do 
it per ſacramentum probarum & legalium hominum. Old Entries 
505, 596. | py 
16. But upon ſuch writ the ſheriff returns an N taten 
per ſucramentum proborum & legalium hominum, by which he has 
extended the land, &c. Old Entries 596. b. but there 595. d. is 
no mention of the inquiſitjon, ] | | 
17. But the writ of execution upon a ſtatute /aple, and upon 
the 23 H. 8 is quod vicecomes omnia terras & catalla per ſacramen- 
tum p oborum & legalium hominum de balliva ſua per quos, Sc. 
dil genter extendi & appreciari facerit, &e. Old Entries 597, 598. 
N 151. b. 152. New Entries 12. 234. 236. Fitzh. Na. 
131. (D).] | | 
(18, In the writs of execution for lands and goods upon a 
ſtatute * merchant, after return of non ęſi inventus or mortuus, * Fol. 475. 
there is ſuch clauſe, guod omnia terras & tenementa que fuerunt 
preditti (the conuſor) die debiti recogniti prædicto, vel unguam 
poſtea ad quorumcungue manus devenerint (mſi alicui heredi infra 
atatem exiſtenti per deſcenſum heredi tarium deſcenderunt) prefato 
= conuſee liberari faceret. Old Entries 595, 596. Regiſter Ju- 
cial 8. | | 
[ 19. $o after a return of a mortuus in the writs of execution TC. ſeiſed 
upon a ſtatute /aple, and upon recognizance; in nature thereof Fa - the 
after the ſaid return that he is dead, there is the ſame clauſe (uiſi queltion, 
alicui hæredi infra ætatem exiſtenti per deſcenſum hereditarium June 14 
deſcenderunt. Regiſter judicial. New Entries 155. c. 12. po 17,0, 
And this is the common practice and form of the writs at this , 1 
day in the rolls. ] e | | Aaple of 


; 20001. to A. 
and H, In Trin. 16 Car 1, there was a judgment obtained againſt the ſaid T. C. in this court of 
200/. debt and damager, at the ſuit of W. L. T. C. dies, F. C. being his ſon and heir; the conuſees 
ſue an extent upon the ſtatute, and in the writ (upon which depends this caſe) there are theſe 
words, aii alicui haredi infra ætatem exiſtenti jure hereditario deſcenderunt ; upon this writ the 
lands are extended, and upon that a liberate: this was in Augult 1651. In Anno Domini 1657. 
W. L. leſſor of the plaintiff, upon his judgment which he obtained againſt T. C. takes out a ſci. fas 
egainſt the tertenants, and afterwards took out e/egit againſt theſe lands of C. This J. C. when the 
extent upon the flatute was taken out, Was under age; but when the judgment and elegit was, be 

Vor, XIX. : Tx was 
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war of full age. J. C. by command of the connſees of the ſtatute enters upon the lefſre of him that 
bad the judgment ; it appears J. C. conſented ts the extent upon the flatute. He had no title of bis 
own ts enter upon IL. but it was in their right. The gueſtion was, whether this extent up u the 
land by the conuſees during J C.'s minority, 4he writ being niſi alicui haredi infra ætatem 
exiſtenti jure hæceditario deſcenderunt, whether it be t2/ally v. not only againſt the heir, though 
he did conſent, St againſt a/! others ; for if it were totally void, then W. L.'s judgment, though 
after the extent, was good; if fo, it is for the plaintiff which claims under W. L. but if voidable 
and may be made good, then it is for the defendant. Bridgeman Ch. J. in delivering the reſolu- 
tion of the Court, ſaid that though himſelf was of a contrary opinion, yet that he and his brothers 
are now of opinion that this extent upon the infant is totally void, viz. ſo void that any ſtranger 
may take advan'age of it; and fo gave judgment for the plaintiff, Cart. 18. Hill. 16 Car. 2, 
C. B. Keite v. Clopton. See (H) pl. g. | 


20. The writ of execution upon a ſtatute merchant for lands 
and goods is, that vicecomes omnia terras & tenementa quæ fuerunt 
prædicti (the conuſor, &c.) ine dilatione liberari faceret per ra- 
tionabile pretium & extentum tenenda ut liberum tenementum, &c. 
Old Entries 595, 596. 

L 561 ] {21. But the writ of execution upon a ſtatute /faple, aud upon 


recognizances in nature thereof, is, quad vicecemes omnia terras & 


catalla (of the conuſor, &c.) Fuxta verum valorem diligenter 
extendi & appretiari, & in manum noſtrum ſeiſiri faceret ut ea pre- 
fato (the conuſee) quonſue ſibi de ſumma prædicta ſitisfatium 
Fuerit liberari fattamus juxta formam ordinationis inde ſaclæ; et 
gualiter, Sc. Old Entries 597. d. New Entries 12. 234. 236. 
S. P. And [22. $9 by force of the writ upon the ſtatute merchant, the ſbe- 
this by the "f may deliver the land and goods immediately upon the extent to 
e 


1 party; but by the writ upon the ſtatute Haple or recognizance 


25 E. g. cap. in nature thereof, he is ts extend the land and goods, and to ſeiſe 
b: eee them into the hands of the king, but not to d.liver them to the party 
23H.8. has Without @ liberate.) | 


relation; in a nota by the reporter. Jo. 204. Hill. 4 Car. in caſe of Audley v. Halſey. 


Kitchin, of T[23. The executor or adminiſtrator of the canuſee of a ſtatute 


C t. - . 
Execute.” merchant, ſtaple, or recognizance, in nature thereof, Hall have 


231.5. P. execution upon ſbetuing of the recognizance, and teſtament without 
Sites a R. any ſcire facias, 17 E. 3. 31. 15 H. 7. 16. 2 R. 3. 8.) 
Ibid. 232, cites 25 H. 7. 17. S. P. becauſe it is given by the ſtatute, S. P. Br. Scire Facias, 
I. 235. cites 2 R. 3. 8.——8. P. And this upon ſurmiſe, as it ſeems by Lib, Intrat. Br. Statute 
erchant, pl. 37. cites 2 R. 3. 8.—— Blr. Statute Merchant, pl. 30. cites S. C.——S. P. And if 
The conuſor be returned dead, yet execution ſhall proceed of his lands and tenements without ſcire 
facias againſt bis beir, and the extent and liberate Pall be ſued immediately; but no remedy appears 
there for the goods of the conuſor, when the conuſor is dead, to have any execution of them. 
Thid. pl. 43. cites Lib. Intrat. Placitorum. : 

And if a man ſues ſuch execution as executor, where he is not executor, or if the teſtator be alive, 
there the teftator or the very executor ſhall have wvrit / di/ceit, and the conuſor ſhall have audita 
querela or ſcire facias. Br. Statute Merchant, pl. 37. cites 2 R. 3. 8. Br. Statute Merchant, 
Pl. 50. cites S. C. 


S. P. But if [i 24. If the conuſor dies, yet execution may be granted "againſt 


„r e the executor, without any ſcire facias to have execution of his goods. ] 
cutors. mult ſue a ſcire facias. Arg. Cart. 114. Mich. 18 Car. 2. C. B. in the caſe of Law v. 
Toothil and Rawlins, 5 a 


[25. So execution lies again/t the heir and tertenants without 


any ſcire facias, ] | 
{26, So if the conuſor be returned dead, yet execution Gn 
: | ” ma 


granted againſt the executor without any ſcire facias, though it 

appears by the return of the ſheriff, that the conuſor is dead, 
ontra 15 H. 7. 16. b.] | | 

[27. So upon return gf the death of the conuſor execution may Kitch. of 
be granted again/t the heir and tertenants of his land without any Courts 231, 
ſcire facias. 33 E. 3. Protection 115. Contra 2 R. 3. 8. b.] non, 
cites 2 R. 3. g. That upon ſuch return the conuſce ſhall have a ſcire facias againſt the heir and 
rertenants, 8 


28. One ſued execution upon a ſtatute merchant, and the ſheriff 
returned, non eſt inventus; whereupon he ſaid, that he had lands 
within the cingue- ports, and prayed a writ to the conſtable of the 
cinque-ports to deliver him thoſe lands, and it was granted him. 

Fitzh. tit. Execution, pl. 70. cites Mich. 21 E. 3. 49. But 
Fitzherbert ſays, he thinks that he ought to have a writ to the 
ſheriff firſt to have delivered thoſe lands, though within the cinque- 
ports, and then to have a writ to the ſteward of the cinque-ports. 

29. A man ſues diverſe certificates of one and the ſame ſtatute f * £6, 
merchant, and has a writ in C. B and ſues another-writ and has B,. e. 
certificate in * B. R. by which the conuſor was taken where he had Merchant, 
ſued aud. guer. upon the firſt certificate, and therefore prayed to be by 1 88 
mvinprize till they had pleaded in the aud. quer. But Seton ſaid, Greenw. of 
they thould not; becauſe non conſtat that it was one and the ſame Courts 145. 
ſtatute. And Mowbray ſaid, it would be well to ſue a writ to robe; 
the mayor and clerk to certify if there were other ſtatutes, &c. citesS. C.— 
and fo to aid himſelf: quære. Br. Mainprize, pl. 55. cites 29 And be- 
Af 29. cauſe where 


| a certificate 
is ſued in C. B. and the ſame plaintiff ſucs another in B. R. and the juſtices were certified by the 
mayor, that all was but one ftatute, the parties cauſed the record to come out of C. B. into B. R. 
and then a capias ſhall iſſue out againſt the conuſor, and yet one conuſor was taken before the 
common pleas ; but it appeared, that he atterwards eſcaped, Greenw. of Courts 145. tit. Statute 
Merchant, cites 29 Aſſ. 41. : | | 


30. Upon ſuggeſtion, that the lands were extended too high, 3 Be cited 
and praying that the extenders ſhall have it by the ſtatute of Acton „ik 
Burnel, the Court awarded a fieri facias againſt the extenders. 

Br. Statute Merchant, pl. 1. cites 40 E. 3. 26. | 

31. If a man ſues execution in Chancery upon a flatute flaple, Greenw. of 
he ſhall ſhew the obligation to have the capias; but he ſhall not eee 3 
ſhew it to have execution of goods ; per Littleton, Choke ſaid, he Merchant, 
thought not; for the writ remains in the Chancery, and once cites S. C. 
ſhewing is ſufficient in one Court; for there the writ halt iſſue to 
take the body and ſeiſe the goods returnable in the ſame court; and 
at the day of the return he ſhall have /zberate there: but upon Ha- 
tute merchant he ſhall have capias, and after writ to extend his land 
in all counties that he will, which capias is returnable before the 


Juſtices of C. B. which is another court, and therefore there he Hall 


hei the obligation again; quod Danby and Priſot conceſſerunt. _ 


Br. Statute Merchant, pl. 18. cites 37 H. 6. 6. 
32. The writ of execution upon a ſtatute merchant may be re- But the 


turned as well into C. B. as B. R. F. N. B. 130. (G). writ of exe- 


cution p 


a /tatute flaple ſhall be always returnable in Chancery and not in B. R. nor C. B. as the writ of 
| Tt 3 ; exccution 
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Execution upon a ſtatute merchant may. F. N. B. 131. (C)———S. P. Per Crooke J. Cro. C 
453. Paſch. 22 Car. B. K. in the caſe of Tleve v. Vere, | 
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33. If a man be bound before the mayor of the ſtaple, or in a 
ſtatute merchant before another mayor, &c. and have 0 {nds but 
in Durham or ether county palitine, then upon the certificate of the 
ſtatute made by the mayor, &c. upon the return of the therif?, that 
he has not lands nor tencments within the builiwick, the party may 
furmiſe, that he has not any thing but in the county pulutine, &c. and 
pray thet the tenor of the record miy be ſent thither to have exe- 
cution done; and upon the ſurmiſe he {tail rave a writ. F. N. B. 
132. (A). | 

34. Two inguz:/itions taken at ſcveral days by ſeveral juries upon 
one flatute merchant were adjudged naught; ne as taken of the 
land, and the ather for land and gies : and extent of the whole 
4th part was naught; for it ſhould be of the moiety of the 4th 
part. And note, it was of @ leaſe, which was but a chattel, and 
the ſheriff might have ſold it as goods; but ſeeing he had extended 
it, in this caſe he ſhould receive benefit but az in a comumin cætent. 
Brownl. 38. Hill. 10 jac. Anon. 

35- If the debt be not paid at the day, the proceedings upon it 
to have the fruits and effects thereof are not like to the proceed- 
Ings in other caſes or ſui:s upon obligations, &c. to reduce them 
to judgment; but as they are in their own nature much lice to 
the nature of a judgment, ſo is the proceeding and execution 
thereupon much like to the proceeding and execution upon a 
judgment; and therefore the conuſee may bring an action of delt 
upon a ſtatute, or he may as ſoon as the ſame is forfeited hve a 
preſent execution cf it. Greenw. of Courts 143. tit. Statute 
Merchant. | 

36. If you would ſue out a recognizance talen in Chancery, you 
are firſt to bring a copy of the recognizance to one of the clerks of 
the pelty-bag, and thereupon he will make out 2 writs of ſcire 


facias; one of a return paſt, and the other of a return to come. 


Theſe writs you muſt deliver to the ſheriff of Middleſex, who 
w. return them, as in this caſe the Jaw injoins him to do; and 
when you have your writs returned you are to carry them again 
to the petty-bag, and retain one of the clerks thcre to be your 
attorney herein, and then give the defendant a day to appear, 
which if he do not accordingly, a judgment is to be awarded 
againit him for his ſaid default; and if the defendant anpears = 
the day to him ſo given, then is the plaiatiff to declare againſt 
him by his ſaid attorney, and the defendant is to anſwer and plead 
to the plaintiff here, as is uſual in the courts of common law ; 
and when you are at full ;/e you are at the furtheſt of your pro- 
ceeding in Chancery; for then if you proceed to trial, you muſt 
have the whole proceeding in this office written into parchment; 
and it muſt either be ſent by the officer of the petty-bag, ſealed 
up, to be tried in B. R or C. B. (which you will) or elle it may 
be delivered over unſealed by the lord keeper or lord chancellor, 
which is agreeable with the words, ſe propria manu, &c. 5 or 

ere 
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there can be no trial by jury in Chancery. Curſ. Canc. 501. 
cap. 18. | 

37. The way of proceeding upon a fatute ſtaple is to go firſt 
to the clerk of the ſtaple, and ſhew him the date of your ſtatute 
ſtaple, when it was acknowledged, which will appear by the ſtatute 
itſelf; nd then he will make a certificate thereupon, and ſeal it 
up; the which carry to the cheræ of the crown, and give it him to 
make the exigent therein; and then deliver your certificate to the 
clerk of the crown, and have then your obligations made, and your 
extent i; to be made and indorſed on the back fide. This indorſe- 
ment of the extent is called the fine of the extent, wh ch muſt be 
delivered unto the Hei, who wil! impannel a jury to inquire and 
extend, and apprehend as well the body as the lands, gobds, and 
chattels of the party ſo bound; and when the ſheriff h-s extended 
them into the king's hands, he will keep them until you bring him 
a deliberate, which you may have in the office of the petty- bag; 
but before you ſue out the deliberate be ſure to inform yourſelf 
whether there be eſtate or goods extended ſufficient to ſatisfy your 
ſtatute ; for after you have taken your deliberate you ſha'l never 
have more than what was firſt extended and delivered. Therefore 
if you can find any more lands or goods extendible in any other 
place than you have at firſt extended, you may get them extended 
likewiſe until you have ſufficient to ſatisfy your debt; and when 
you have ſufficient then deliver up your ſtatute unto the clerk of 
the petty-bag, who will thereupon make your ſaid writ of delibe- 
rate, and not before, Curſ. Canc. 501, 502. tit. Statute Staple. 
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fi. IF the land of the conuſor of a ſtatute merchant be extended 1f conuſee 
and delivered to the conuſee, yet the conuſee may have fucs exe- 


cution, and 


a capias to take his body alſo. Contra 20 E. 3. Execution 84 ] body 


of the conuſor In execution this day. be may the next day ſue execution of the lands and the next day 
After of the goods, and it the connuſce diſcharge: the body, the whole exccuuon is diſcharged ; per 


Windham, 2 Le. 96. pl. 117. in the cale ot Linacre v. Rhodes. 


| [2. If fix are bornd in a ſtatute, and execution is ſued againſt all, [ 564 } 


and one is taken, yet afterwards another writ may be granted to 


take the bodies of the ethers, and by force thereof they may be 


taken, and put in execution. 26 U 6. Execution 6. ] 


[3. If execution be ſued upon a ſtatute /aple, and thereupon x: was 


the land and goods are extended, and delivered to the conuſee, agreed by 
yet the conuſee may have a capias to take his body alſo. ] | a 


within the years in the rate the conuſee may have capias for the body; quod nota, But per Fair- 
fax, he may have capias after the years; for though the years are paſt, yet non conſtat, that the 


conuſec is latisfied. Br. Statute Merchant, pl. 16. cites 15 H. 7. 14. 


4 LA. If execution be ſued upon a ſtatute, and the land which the —— 


conuſor has in right of his wife is extended, and after, before the Tol. 416- 


monies levied, the feme dies, the conuſee ſhall have execution after g 


cgainſt the body of the conuſor; becauſe as well the body as the Courts a9 
EC 8 t 3 land Tit. Exc- 
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eution cites land was liable to the execution at the commencement. 2 R. 3. 
— 7. b. by all the juſtices. 15 H. 7. 14, 15. Same caſc, by all the 
dn uf Juſtices, he ſhall have execution within the year for the body 
caie by the Clearly. ] | 

mayor of 

the ſtaple into Chancery, 2 writ was awarded to the ſheriff of S. to take the body of the conuſor, 
and ts ſeiſe bis lands and tenements, and the iherift returned as to the boa y. non eft imventus, but thet 
be bad extended the land, which proved to be the land of the wiic, who atierwerds died, and the 
heir entered, and upon praying capias of the body, all the juſtices held, that he ſhould have it, 
though he had not a? the firſt, nor before the lands were diveſted; becauſe the ſtatute gives the 
Jand, goods and body, which varies from the executions at common law; for by Keble, where 
the conuſee has tie iand and body alſo of the conuſor, he will make the greater haſte to ſatisfy the 


conuſee, and it may happen, that the land may be diveitcd as above, and then it is reaſonable that 
the body ſhould remain. Br. Statute Merchant, pl. 16. cites 15 H. 7. 14. Duplege v. Debenham. 


[S. So if after the land is extended, the conuſee is expelled from 
the land by menace of life, Sc. by the conuſor, he may have exe- 
cution againſt his body. 2 R. 3. 7. b. by all the juſtices. ] 

® See Sta [. If upon a ſtatute faple, the land be extended, and the land 
tute 32 H.8. ig * epified, yet after the years of the extent expired, he ſhall not 
3 Þ-5-5 have a capias to take his body without a ſurmiſe made of the 
cauſe, for which he would have it, in as much as it appears that 
years are expired, and ſo by preſumption the debt levied. 15 H. 
1 | 
® Br. Statute g 7. If upon a ſtatute faple, the land be extended and delivered, 
Merchant, and non eft inventus returned as to the body, and after, before the 


pray debt levied, the eſtate in the land is evidted, as by death of the feme 


ingly. of the conuſor, whoſe land it was, yet he ſhall not have any other 
lands or tenements by a new extent. * 15 H. 7. 14. b. 7 H. 
. 


® This is (8. If the ſheriff extends parcel of the land of the conuſor, and 


miſprinted, 


dad eng delivers it to the conuſee in the name of all, and he accepts it, he 


have been ſhall not have any new execution for the remnant. 22 E. * 4. 14 


8 * [9. But otherwiſe had it been if he had refuſed to accept it. 
. 43. | 

and 3 22 E. 4. I4.] | : 

Hill fays, he ought to have refuſed the livery of parcel, and to have lad another execution of the 
whole; but when he received parcel of the lands delivered to him by the ſheriff, in the name of 
all the lands which were the conuſor's, he received it as the writ purported, viz. As all his lands, 
avd therefore now ſhall have nothing more, &c. Fizh, tit, Execution, pl. 86. accordingly, 
cites 22 E. 3. 14. Fitzh. tit. Exccution, pl. 134. cites S. C. accordingly. 


And a man 10. The opinion was, that if a man ſues execution of a ſtatute 
. _— merchant in divers counties, in each proportionabl;, viz. Twenty 
cution of pound in one, and twenty pound in another county ; yet upon 
_ my — nihil returned in one county, he ſhall have execution of the whole 


aud an clegit in the other, if he has aſſets there. Greenw. Courts 146, tit, 


of the /and Statute Merchant, cites 16 E. 3. Execution 49. 
in the ober | | 


county. Greenw. of Courts 146, 147. tit. Statute Merchant, cites Execution 38, 


{ 565 ] 11. A man was bound in a ſtatute merchant in 10/. folvendum 
| anne 16 E. 3. and aliened the land, and execution was ſued, ſup- 
a the day of payment to be anno 14 E. 3. and the altenee was 
by this oled, and brought writ of error, and it lay well by award, 
notwithRanding he be a ſtranger ta the record, becauſe he is — ; 

| — 


"= '- OY RW 


cites 17 Aſſ. 24. 
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and no other, and was ſeiſed of the land at the time of the exe- 
cution proſecuted. Pole ſaid, now we never ſhall have exe- 
cution again: but per Mowbray, yes, you ſhall; for the Chancery 
ſhall certify the tenor of the record, or otherwiſe we will award 
execution at another time upon this certificate, which now re- 


mains before us; and per Seton, if execution be ſued, and made 


to the party, and the alienee brings afliſe, the other may juſtify 
though execution was never returned: but Pole Serjeant contra, 
and that it ought to be returned, with whom agreed Mowbray J. 
becauſe the alienee is a ſtranger to the recognizance, cantra of 
privies, by him. Br. Statute Merchant, pl. 21. cites 17 Aſſ. 24. 
12. If execution be made, and not returned, the party ſhall never Otherwiſe it 
have another execution : per Pole, Br. Statute Merchant, pl. 21. 1 * 


cuticn, and 


the ſheriff 
dees not return the execution, there he may ſue another execution, contra if the execution be made, 
though it be not returned. Br. Statute Merchaut, pl. 21. cites 17 All. 24. 


13. If a ſtatute merchant be ſued of parcel of the lands of the 
conuſor, in the name of all his lands, he ſhall never extend on the 
reſt of the lands. Greenw, of Courts 147. tit. Statute Mer- 
chant, cites Mich. 22 E. 3. fol. 14. 

14. If the conuſor or his heir, after execution ſued, infeaffs the 
n__ or his aſſignee upon condition, and after re-enters for the 
condition broken, yet the execution ſhall never revive again; for 
a thing which is determined cannot revive again. Br. Audita 
Querela, pl. 5. cites 46 E. 3. 20. 

I5. Execution of a recognizance by elegit of Jands, &c. 'of 
Thomas Camoys, was had by two merchants; and afterwards 
by a former ſtatute, the ſame 7 Bos were out of the hands of the 
ſaid merchants delivered to the former conuſee, whereupon the two 
merchants deſired to have execution of other lands of the ſaid 
Thomas Camoys, and conceditur, 2 Inſt, 679. 

16. If conuſor upon ſtatute ſtaple be taken, and eſcapes, yet Le. 230, 
his goods and lands may be extended upon the fame ſtatute ; for 23*-Pl-319- 


the eſcape and the action which the plaintiff has againſt the ſheri e 


for the eſcape is no ſatisfaction for the debt. 5 Rep. 86. b. in accord- 
BLVuriEIp's CASE, Cites it as adjudged, Hill. 33 Eliz. in C. B. f But 


: e goes 
Linacre v. Rodes. at 5 by 


; conſent o 
the conuſee, the whole execution is diſcharged, and the conuſor ſhall have his land again im- 
me dliately.— 2 Le. 96. pl. 117. S. C. that iu caſe of execution upon ſtatute merchant, the 
execution by the body is not a full execution, and therefore, though the ſheriff has diſcharged the 
body, yet che conuſee may have execution of goods and lands, but not of the body. —— And. 266. 
pl. 273. S. C. accordingly.—-——S. P. Greenw. of Courts 145. tit. Statute Merchant. 


17. So if the connor be taken, and dies in execution, the conuſee 2 Le. 98. 
ſhall have execution; of his goods and lands. 5 Rep. 86. b. in 2 
Blumfield's caſe, cites the caſe of Linacre v. Rodes. Anderſon 


a ſaid, chat 
if the conuſor dies in execution, the conuſee ſhall have execution againſt his heir of his land ; for 


the having the body in execution is not any ſatistaGtion to the party; for the body is but a pledge 


till the money is paid, and there is no reaſon that the act of the ſheriff ſhall diſcharge the execution. 
And Windham to the ſame intcat,———S. P. Greenw. of Courts 145. tit, Statute Merchant, 


Tt4 18. H. 


. 


+ Ge ww 
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18. H. acknowledged a ſtatute, and died; and upon an ex- 
tendi facias the ſheriff returned the conuſor dead; a new-extendt 
facias iſſued againſt the goods of the deceaſed; upon which the 
Heri returned, that the * widow, who was adminiftratrix, &c. ha 
' fold them; and thereupon another extent iſſued againſt the g d' of 
the ſecond huſband. Moor 761. pl. 1056. Irin. 3 jac. in 
1 Heyward's caſe. | 

19. An extent upon a ſtatute merchant iſſued out againſt 
Robſon the conuſor, and the ſheriff returned, that the conuſor 
was poſſeſſed of diverſe goods, and ſeiſed of lands which he de- 
utvered to the cogntzee, and that the cognizee accepted of the land; 
and becauſe the ſheriff did not return, that he had not any other 
lands, goods, or chattels, it was adjudged inſufficient, and a new 
writ awarded ; but many held, that in the cafe of cognizor, it was 
well enough, but not in the caſe of a purchafor. Brownl. 37. 


Fletcher v. Robſon. 


(S. 2) Intereſt. IV bat Intereft the Conuſee has in 
the Land after Extent. 


I, AS intereſt by extent is a new ſpecies of an eſtate intro- 

duced by ſtatute law; our books ſay, that it is an eſtate 
created in imitation. of a freehold; & quaſi a freehold ; but no book 
can be produced which ſays, that it is quaſi an eſtate. The ſtatute 
of 27 E. 3. eap. g. enacts, that he to whom the debt is due ſhall 
have an eſtate of freehold in the lands: and the ſtat. of 13 E. 1. 
de mercatoribus ſays, that he ſhall have ſeiſin of all the lands and 
tenements. When a ſtatute is extended, it turns the e/tate 4 the 
contſor into a reverſion; and fo are the expreſs words in Co. 1. 
Inſt. 250. b. and fo the objection, that he does not hold by fea!ty, 
is anſwered ; and there are no tenures, that are to no purpoſe ; 
but he that enters by virtue of a power to hold till fatished an 
arrear of rent, leaves the whole eſtate in the owner of the land, 
and not a reverſion only; per Ventris J. 2 Vent. 327. 
Dighton v. Greenvill, 

2. If a leaſe for years be made, reſerving rent, and then the 
leſſor acknowledges a ſtatute, which is extended, the conuſee after 
the extent ſhall have an action of debt for the rent, and diſtrain 
and avow for the rent, (as in Br. tit. Stat. Merch. 44. & Noy. 
fo. 74.) but he that enters by a power to hold for an arrear of 
rent ſhall not; per Ventris J. 2 Vent. 328. in the caſe of 
Dighton v. Greenvill. 

3. He in reverſion may releaſe to the tenant by extent, which 
will drown the intereſt and merge his eftate according as it is 
limited in the releaſe. Co. 1. Inſt. 270. b. 273. Tenant by 


ſtatute may forfeit by making a ferffment. Mo. 603. He is to 
attorn to the grant of the reverſion, 1 Roll. 293. And is liable 
to a guid juris clamat, 7 H. 4. 19. b Tenant by extent may 
ſurrender to him in reverſion, 4 Co. 82, Corbet's caſe; and 

therefore 


[1 


So to AP « 
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therefore theſe caſes are to ſhew, that an extended intereſt makes 
an eſtate in the lands as much as any demiſe or leaſe ; per 
Ventris |. 2 Vent. 328. in the caſe of Dighton v. Greenvill. 
4. The conuſee of a ſtatute extended the lands, and they were He ſhout 


n a liberate. He aſſigned his int ut beve 
delivered to him upo /ſig ntereſt, but Re 


the conuſor /till continued in poſſeſſion. The queſtion was, whether cieftment 
this intereſt was aſſignable? Ihe Court held, that it was not on the libe- 


aſſignable. It was objected, that before entry by the conuſee this rate and re- 
p 7 92 . covered the 
was like an interefſe termini, or the intereſt of one that has a bol 


leaſe to commence at a future day, which is aſſignable; ſo here and then the 


the conuſee has an eſtate before entry: ſed per Holt Ch. J. be- e 
14d been 


cauſe by the return of the extent an intereſt was veſted in the good. 
conuſee, and by the return of the liberate it muſt * be intended, that 4 Mod, 48. 


he had the actual poſſeſſion; for the ſheriff returns, quod liberari Wa 3 * 


feci, ſo that the eſtate of the conuſee is turned into à right which Hanham v. 
may be granted, but it cannot be aſſigned; for the conuſor con- Woodford, 
tinuing in poſſeſſion makes a diſſciſin. 2 Salk, 563. Trin. e 


3 W. 3. Hammond v. Wood. pl. 4. Mich. 

a ä 3 W. & M. 
B. R. Hannam v. Woodford, S. C. and held accordingly by Holt Ch. J. and Eyre J. 
3 Lev. 312. Trin. 3 W. & M. in B. R. accordingly, in the caſe of Stephens v. Hannam. 


S. P. ciied Arg. Comb. 249. in the caſe of Smart v. Williams, 
L567 5 


(T) Re. extent; for whom it ſhall be granted, 
(land when. | 


Fo RE-EXTENT may be granted as well for the plaintiff g . Extent, 
l A as for the defendant, if they come at the day that the ex- e pl. 5. 


tent is returned. 22 Aſſ. 44. It ſeems it is in the diſcretion of eee, oi 


the Court. 43 Aſſ. 18. Statute 
: Merchant, pl, 24. cites 22 Aſſ. 24, 


[2. 20 E. 3. Fitzh. Extent 18. After the extent returned a it he und 
re- extent was denied upon a ſurmiſe that the land was extended at be extended 
ten marks where it was worth one hundred marks; but the reaſon = low and 

, Ss . elfvered to 
there given is not good, that is to ſay, that he ſhall have account the party, 
againſt him when he has received the money; for it ſeems he and he 


ought to Jevy the money according to the extent, and not accord- mes not 
ing to the true value before the account lies. ] ſue a re. en- 
tent, he is 


without remedy unleſs he pays the money. Br. Extent, &c. pl. 5. cites 22 Aff. 44  — 
Br. Statute Merchant, pl. 24. cites 22 Aff. 44, ———Frzh. tit. Extent, pl. 12. cites 19 E. 3. 
accordingly. | 

In aſſiſe the tenant pleaded in bar, that he had the land extended upon a ſtatute ſtaple, and the 
conuſor ſued a re-extent, becauſe the land was extended 109 lou, and it was granted him; quod 
nota. Br. Extent, pl. 6. cites 43 Aſſ. 18. But Brooke cites 15 H. 7. that at this day a 


man ſhall not have re- extent, nor other remedy, but ſhall pay the monies; but if extended tos 


high, it may, at the prayer of the couuſee, be delivered to the extenders by the ſtatute of Aﬀton 
Burnell, Br. Extent, &c. pl. 6 Ibid. pl. g. cites S. C. and ſays, that neither plaintiff nor 
defendant upon a ſtatute merchant or ſtaple ſhall have re- extent. But the conuſee, if the land be 
extended too high, may pray that it be delivered to the extenders by the ſtatute of Acton Burnell; 
and as to the conuſor, if he miſlikes, he ought to pay the money the ſooner. Br, Statute 


Merchant, pl. 16, cites 15 H. 7. 14. S. C. 
3- Nota, 
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3. Nota, it appears by the preamble of the act of 32 H. 8. 
and by diverſe books, that after a full and perfect execution had by 
extent returned, and of record, there ſhall never be any re-extent 
upon any eviction ; but if the extent be inſufficient in la there 
may go out a new extent. Co. Litt 290. a. 
4+ The conuſer and the conuſee of a ſtatute both died. The 
executors of the conuſee ſued execution in Chancery, upon which 
writ the ſheriff returned the death of the conuſor, and alſo an in- 
quiſition of the extent of the lands of the conufor ; but in the 
inguiſition no certain eſtate was returned, but generally that the 
conuſer ny ed, at the day of the recognizance acknowledged, 7 
the manor of Brodeley, whereas the name of the manor was Borley, 
without ſhewing what eſtate; notwithſtanding a liberate i/Jur4 
forth upon this return, and the exrcutors accepted of it according 
to the extent. The doubt was, if the executors die before any 
Profits recei ved by them of the land upon that extent, if their exe- 
cutors might have a re- extent upon that inſuflicient and uncertain 
return? And it was the opinion of the juſtices, ſhewn the 
Ld. Keeper, that they might, for the firſt extent was void ; for 
the return, that he was ſeiſed, might be taken either of an eſtate 
for life or in tail; in which caſe, after the death of the conuſor, 
his land is not extendible; and therefore of neceſſity, in this caſe, 
where the death of the conuſor appears in the return it ought to 
be found, that he was ſeiſed of an eftate in fee-ſimple only. 
D. 299. a. pl. 31. Paſch. 13 Eliz. Anon. 

5. A ſtatute ſtaple was certified into the Chancery of the Ex- 
chequer, and extendi facias was awarded there, returnable in 
B. R. and the extent was filed. Afterwards it was diſcovered, 
that ſeveral lands were omitted, and therefore a re-extent was 
moved for: but it ſeems it cannot be, becauſe the extent was 


filed. Sid. 356. pl. 8. Hill. 19 & 20 Car. 2. B. R. Anon. 


(U) Re- extent; for what Cauſes it lies. 


[Pr. IF A. recovers debt or damages againſt B. and upon an elegit 


1 @ termof B's is delivered to A. in ſatisfaction of the debt, 
though this is of more value, yet no re-extent ſhall be granted; 
for here it is not delivered as an extent of land, but as a chatte! 
to the plaintiff in recompence of the debt. Hill. 11 Jac. B. be- 
tween Cummin and Brandlin. Adjudged.] | 


een 2nd before the delivery he had tendered the money en pais, or aſterwards in Court, he 
have an audita querela, ——Brownl, 38, 39. S. C. 


2. After an elegit ſued upon a recognizance, and an extent 
and livery made, the conuſor came and ſhewed an acquittance of 
part of the debt; and as ta the reſidue, that the extent was not well 
made, and prayed a re-extent, and a writ to ſummon the conuſee 
to anſwer to the deed : but it was not granted; for the ſuit is de- 
| termined, and ſo he muſt take out an original, whereupon the 
| matter 
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a matter may be tried. Fitzh. tit. Extent, pl. 16, cites Hill, 
| 133 . a 

2 3 Erxtendi facias upon a ſtatute merchant ſued, and the ſheriff 
os did not return the writ, and the party made thereof ſuggeſtion 


and therefore prayed writ to the coroners, and could not have it, 
but only a re-extent, Br. Statute Merchant, pl. 34. cites 27 
E. 3. & Fitzh. Suggeſtion 20. 

4. If execution be defeated by lawful entry, the conuſee ſhall not - 
have a new extent. Kitch. of Courts 232. tit. Execution, cites 
15 434. -- „ 

5. It was ſaid for law, that if a man ſues execution upon a 
ſtatute merchant or ſtatute ſtaple, and part of the land is extended 
in the name of all the land, which 1s returned accordingly, and the 
party accepts it, he ſhall never have extent or re-extent of the 
reſt. Vide inde or de conſimili lib. intrac. placitor. and that 
upon a ihil returned upon a teſtatum eft, he may have proceſs in 
another county: but otherwiſe it ſeems of ſuch return of goods; 
for there the judgment ſhall be quod habeat executionem de terris 
Poo ſumma levetur. Br, Statute Merchant, pl. 40. cites 
0 Th # 


6. An extent was ſued upon a ſtatute merchant, and the ſheriff 
put the conuſee in paſfon of parcel of a houſe and lands, and let the 
conuſar continue in the reſt of the houſe. The conuſee, in order 
to have full poſſeſſion of the whole, cauſed the eri that he did 
not make a return of his writ; whereupon it was entered on the [ 569 ] : 
roll, quod vicecomes nihil inde fecit nec miſit breve; and then an 
alias extendi facias iſſued to the new ſberiſh who returned that a 
writ of extent came to the old ſheriff, and that he extended the 
lands, wherefore he could not extend them upon the new writ. 
Manwood ſaid that this certainly is an inſufficient return, becauſe 
it now appears on record that no execution was done; but if the 
entry had not been, he ſhould well agree that the ſame is an exe- 
cution for the party, though it be not returned. 2 Le. 12, 13. 
pl. 20, 20 Eliz. in C. B. Colſhill v. Haſtings. 

7. If a later extent be avoided by an elder extent, and after- 
wards the elder extent i jar; the later extent ſhall have the 
land according to his firſt extent, and this without any re- extent. 
Sce Brownl, 39. in caſe of Comyns v. Brandling. 


de ks. Sb EO ²³² AAA AS . E 
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(J) [Re-extent.] At what Time it ſhall be sc 
prayed. 


Cr. IF a ſtatute be extended at too low a value, the defendant 
ſhall not have a re-extent, if he does not come at the day 


that on ns is returned. 22 Aſſ. 44.] | 
[2. So the plaintiff ſhall not have a re-extent, if the land be Br. Statute 


extended too high, if he does not come at the return of the ex- Rs 
tent. 22 Aſſ. 44. ] | 15 H. 7.14 
S. P. For 


if he once agrees to the extent, he never ſhall reſuſe it after. — 5. P. Regiſt. Brev. 146. in a nota 


there, cites Hill, 43 E. 3.——If one will turn che extent on the extenders for very high * 
c 
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he ought to ſay ſo at the firſt dav of the return, or not at all. Mo. 753. pl. 1039. Per tot. Cur, 
Mich. 2 Jac. Anon.——Fitzh. tit. Extent, pl. 11. S. P. becauſe he came in another term, and the 
ſheriff had returned that he had taken the land, cites Hill. 44 E. 3. 2. | 


>= (). Statute Merchant, Staple, Recognizance. 
ng D:ſcharge of a Statute after Execution ſued. 


Br. Statute ¶ f. T* the body and land are in execution upon a ſtatute, and 
3. after the conuſee ſurrenders to the canuſor all or part of the 
Fe 2: ora. land extended, this ſhall diſcharge the body of the conuſor, and all 
ingly.—— the reſt of the land; for his body is held in execution only till 
- 3 > ſatisfaCtion, according to the extent; and by the ſurrender he ac- 
pl. 1:7. in knowledges himſelf ſatisfied : for he cannot ever be otherwiſe 
caſe of ſatisfied out of the land. 15 E. 4. 5. b. and the land is become 


Ehe. charged in fact by the extent.] 


S. P. Pl. C. 72. b. in cafe of Roſſe v. Pope. 


Br. Statute * [Se] if the body and land are in execution upon a ſtatute, 
ons and after the years incur according to the extent, though the conuſce 
S. Casif bad not made any profit 7 the land, yet if he has ns cauſe to Hold 
land be ex- it over the extent, the body ſhall be diſcharged alſo, as well as the 


nates hed. 15 E. 4 5. b.] 


may determine in twenty years, and the conuſee does not take the profits in the twenty years, the 

party ſhall be diſcharged of the execution. Per Brian. 

[ 570 ] So if it be a honſe which is afterwards brut, the party ſhall be diſcharged, Br. 
| Statute Merchant, pl. 25. cites S. C. Per Brian. | 


[3. But if the conuſee has cauſe to hold over the term, there 
the body ſhall remain alſo in execution till ſatisfaction. 15 E. 
4 5- b.] 
Br. Statute {4 So if all or part of the land extended be evicted, yet the body 
e „ ſhall remain in execution till ſatisfaction. 15 E. 4. 5. b.] 
F. C. that if the land be recovered, the body ſhall remain. ——--And if the recovery of the land 
be for waſte done by the canuſor, the body ſhall remain; but if it be tor walte done by the conuſee, 
the body ihall be diſcharged. Ibid. Per Brian. 


5. If A. and B. acknowledge a flatute ta C. and the bodies of 
A. and B. are taken in execution, and the land of B. extended and 
delivered, and after B. dies, and the land extended deſcends to C. 
the conuſee, this ſhall diſcharge the ſtatute againſt A. For his 
body ought to be delivered for this cauſe. 15 E. 4.5. b. 
AndifJ.N. [6. If the body be taken, and the land extended and delivered 
ee upon a ſtatute, and after part of the lands deſcends to the conuſce, 
bond ts this ſhall diſcharge the body and all the land. Com. Roſſe 72. b.] 


me in a ſta- | 

*ute merchant, and I have their bodirs in execution. and likewiſe two acres of land of my father's, 
my father dies, by which mens the land deſcends to me, iu this caſe J. N. ſhall be diſcharged 
„% this deſcent, Br. Statute Merchant, pl. 15. cites 15 E. 4, 5. Per Brian. | 


7. Ss in the ſaid caſe, if the —_ inferffs the conuſee 4 
| parcel of the land extended, this ſhall diſcharge the * and all 
act, and 


the land; for by the execution the land is charged in 
5 ©. © become 


| the 


cites 15 E. 4. 5. Per Littleton, 


4, 5 
2. 


recovercd for waſte done by the conuſee himſilf. Brooke Statute 
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become debtor, and now it cannot ever be ſatisfied out of the 
land; and ſo in law it is a ſatisfaction. Com. Roſſe 72. b.] 

8. The conuſee upon a ſtatute merchant ſued execution, and Br. Statute 
had it of the land, &c. a defeaſance was made after the execution, ee 
that if he paid 20l. contained in the ſtatute at a certain day, that Ke. 5 
he might enter. In aſſiſe brought by the conuſee, the conuſor, 
being tenant, pleaded this in bar, and that he paid and entered; 
and this was held a good bar. Sce Br. Aſſiſe 227. and Br. Dette, 
pl. 133. and Br. Defeaſance, pl. 7. cites 20 Aſſ. 7. | 

9. If the conuſee purchaſes any parcel after execution ſued, this 
is a diſcharge of the whole ſtatute; quod nota. And therefore 
it ſeems to be otherwiſe before execution ſued. Br. Statute 
Merchant, pl. 5. cites 21 E. 3. Lib. Aft, 23. 

10. Aſſiſe againſi tenant by flatute ſiaple, the plaintiff ſaid, that 
after execution ſued, the plaintiff repaid the money, and the de- 
fendant upon this rebailed the jlatute to him in lieu of acquittance, 
and after by covin retook it, and ſued execution, judgment, &c. 

And per Cur. he is put to his audita querela, and {hall not have 

it otherwiſe contrary to matter of record, Br. Statute Merchant, 

pl. 29. cites 43 All. 18. | | 

II. If a man has three in execution upon a ſtatute, and releaſes S. P. arg. 


one, this is a diſcharge for all. Br. Statute Merchant, pl. 15. 2 96. 
| pl. 117. in 
; p . the caſe of 
12. A diſcharge of parcel ſeemed to Littleton to be a diſcharge Lynacre v. 
of all, becauſe the execution is intire. Br. Statute Merchant, Rhode. 
pl. 15.'cites 5 E. 4 5. i 
13. When execution is had of the land, if he who has the A teleaſe 
execution, releaſes the execution in one acre, this ſhall diſcharge by the co- 
the execution in all, and of his body alſo. Arg. And. 266. "(ce after 
. the extent, 
pl. 263. in the caſe of Lynacre v. Rodes. = WERE Toſi 
it to all in- 
tents and purpoſes. Per Veutris J. 2 Vent. 336. in the cafe of Dighton v. Greenvill, 


(Z) Diſcharge of a Recognizance after Execution. [ 571 I 


LI. 3 the bodies of divers coniſors are in execution upon ſuch a 
recognizance, and the conuſee comes into Court, and ſays 
that*he releaſes, or that he will not have one of them in execution; 
if this matter be entered of record, all the others ſhall be diſ- 
charged; for this conuſance proves in itſelf a ſ.tisfaction. 15 E. 
b. | 
I the body and land be put in execution upon ſuch recog- 
nizance, and after the land is recovered by a ftranger in an action 
of waſte, for waſle done by the conuſor, the body ſhall not be diſ- 
charged, becauſe the land is recovered, and fo by conſequence diſ- 
charged, becauſe the land is recovered, and ſo by conſequence 
diſcharged by the act of the conuſor himſelf. 15 E. 4, 5. b. 


Brook Statute Merchant 15.) : 
[3. But otherwiſe it would be in the ſaid cafe if the land was 


Merchant 


. 


* Statutes L Merchant, et.] 


Merchant 15. in abridging 15 E. 4, 5. Nota this may be if the 
conuſor be a leſſee for life. ] be” 

[ If the body and land be in ſuch execution upon ſuch re- 
cognizance, and after the conuſor recovers in an action of waſ/le 
againſt the canuſee (admitting that he may) for waſte done by the 
conuſee, yet it ſeems that the body ſhall not be diſcharged thereby; 

for the conuſor recovered it by force of another ſtatute, and da- 
mages for it, and this is not any ſatisfaction in law; but the tort 

of the conuſee himſelf was the cauſe of the recovery.) 
—ů Is. If the body and land are in execution upon ſuch recog- 
Fol. 478. nizance, and after the conuſee makes feoffment in fee of the land, 
— which he has in execution, and conuſor enters for it, yet it ſeems 
that the body ſhall not be diſcharged by it. See 15 E. 4. 6. 
Per Brian, that in ſuch caſe the conuſor may enter for a for- 
feiture, but ſays nothing whether the body ſhall be diſcharged 

thereby. ] | 


[Z. 2] Reſtitution. 
Thereare ([. [1] See for this. Co. 3. Inſtitutes 243.] 


divers pre- 

cedems in the Chancery for reflitution by writ, to be made after execution upon a ſtatute ſtaple, 
Inſt. 243. | 

Y Anno bp H. 6. execution was ſued upon a ſtatute ſtzple, and for that xs certificate of the ſtatute, 

&c. appeared of record, the conuſor had a writ of ſuperſedeas out of the Chancery with re{titution 

to be made; and the form of this writ appears in a regiſter MS. in the Chancery. 3 Inſt. 243. 
In the caſe of Sir RoBzxT GAN DNR, in the time of Sir Thomas Bromley Lord Chanceilor, 

after a ſuperſedcas granted, execution was done upon a ſtatute ſtaple, whereupon a ſuperſedeas was 

granted with reſtitution, reciting the ſpecial matter. 3 Inſt. 243. 
There is another precedent in 33 Eliz. in the caſe of one Canrxaxrt, {but there the writ recited 

no ſpecial cauſe, but pro dive caufis & confiderationibus }, a ſupei ſedeas with reſtitution was 

awarded. 3 Init. 243- 


2. Upon a recognizance of one hundred marks, the conuſee 
had elegit, and writ to extend and deliver the lands to the conuſee 
till he had levied one hundred pounds. The ſheriff returned 
the extent, and it was moved that the recognizance being only of 
one hundred marks and the extent being of one hundred pounds, 
the writ ſhould abate, and the conuſee be put to a new writ, and 
prayed reſtitution of the lands delivered on the extent. But 
Thorp ſaid, that this was only a miſpriſan of the clerk ; for that 
the roll is good, and makes mention of this, ſo that he ſaid they 
ſhould have the land till the conuſee had levied the one hundred 
marks, and then they ſhould have reſtitution. Then it was ob- 
[ 572 ] jected, that the writ iſſued without warrant, ſo that the conuſee 
could not have execution upon it; ſed non allocatur, but all was 
entered on the roll. Fitzh. tit. Execution, pl. 35. cites Paſch. 
44 E. 3. 11. But ſays quzre if he had levied one hundred 


pounds, what remedy ? 


(A. a) Statute 


ww | we 


"_—_ P 0 
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(A.a) Statute Merchant, Staple, Recognizance, 


The Act of whom ſhall be good Cauſe to hald over. 
Act of God. 


II. IF land in extent upon a ftatute merchant, or ſtaple, be * Br. Statute 
ſurrounded by water, the tenant ſhall hold over his term till, arg 2 g 


&c. II H. 6, 7. Co. 4. Sir Andrew Corbet 82. b. Becauſe this 5. C. Per 
comes without negligence of the party, and by the act of God. Keble. 
* 15 H. 7. 14. b. 33 H. 8. Brook Statute Merchant 41.] _— of 

| ourts 232. 


tit. Execution, cites S. C. and cites 11 H. 6. 8. S. P. 


2. If parcel of the land extended be burnt by wildfire, he Br. Statute 


Merchant, 


ſhall hold over his term until, &. * 15 H. 7. 14. b. 33 Hl. 8. W. 8/4 


Brook Statute Merchant 41, where by ſudden tempeſt. | S. C. Per 


Keble.—— 


Kitch. of Courts 232. tit. Execution, cites S. C. accordingly.— 4 Rep. 82. b. Mich. 41 & 
42 Eliz. in the Court of Wards, in Sir Andrew Corbet's caſe. S. P. cites the ſame caſes. 


hor, : 
[3. So if the profits of the land extended are waſted by any aff 
of God, without default or negligence in the conuſee, he ſhall hold 
over till, xc. Co. 4. Sir Andrew Corbet 82. b.] 
III. If I have execution by ſtatute merchant, and before the 
term ended the tenant of the franktenement dies, his heir within 
age, and the lord ſeiſes the ward of the land; after the full age of 
the heir I may enter again till I have levied the money, notwith- 
ſtanding the term is paſt, Per Chant. Mich, 11 H. 4. 7. a. 


pl. 11, 
Act in Law. 


[4. If he in reverſion recovers in audita querela againſt tenant 5. if the 
by ſtatute merchant, who rever/es it by attaint, he ſhall hold over wife ef t4e 


his term until, &c. becauſe he was diſturbed by the audita querela, _ ps 
(which is an act in law.) 11 H. 6, 7.] | der 
againft the 


tenant by execution, he ſhall hold over. Co. Litt. 289. b. 


Act of a Stranger. 
[5. If a ſtranger enters upon the tenant by ſtatute, and oufts S. O. cited 
dim, yet he ſhall not hold over his term but mult have his remedy 5 by 


againſt the ſtranger, Sir Andrew Corbet 82. b. J porter. 2 
| | Saund. 72. 


But if a man puts out his 


Hill. 22 & 22 Car. 2. B. R. in caſe of Underhill v. Devereux. 


lefſee for years, or diſſeiſes his ſeſſee for life, and after acknowledges a flatute, and execution is ſued 
againſt him, and the Jefſee re-enters, the tenant by execution after the leaſe ended ſhall hold over. 


Co. Litt. 289. b. . 
So if land be extended, and the conn/ce is oufted by a guardian in knight ſervice, he ſhall hold 


over. Kitch, of Courts 232, tit, Execution, cites 15 E. 4, 5. 


, (Ho au} mh 


| 
| 
| 
| 
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(B. a) The Act of the Pariy. ho ſhall have 


Benefit thereby. 


II. TF he who has the reverſſon oufts the tenant by ſtatute mer- 
chant or ſtaple, he may hold over his term until, &c. For 
he ſhall not have benefit by his own tort. 11 H. 6, 7. Co. 4. 
Sir Andrew Corbet 82. b. 15 H. 7. 14. b. 15. b. It is at the 
election of the tenant by ſtatute either to hold it over, or to have 

bis action for the profits. 7 H 7. 12. b.) 
*$ P. A 2. Tenant by itatute merchant, or ſtaple, may hold over their 
fey ihe ir term; for the judgment is, that he ſhall have the land according 
far iner- to the rate and extent, until he be ſatisfied, and mentions nothing 
rupts the of any years certain. And there may be ſeveral caſes where ſuch 
3 by tenant may hold over his term of the extent; as if the * conufer 

ature mer- , . - . . 

chant, he interrupts him to tate the profits, &c. where it is no folly in the 
fhalt hold conuſec, there he ſhall hold over his extent, if he be not ſatisfied 


over; pcr | . jd 
. before. Br. Statute Merchant, pl. 16. cites 15 H. 7. 14. 


Ch. J. in delivering the opinion of the Court. Cart. 77. Trin. 18 Car. 2. C. B. in cafe of 
Thomaſon v. Mackworth. 


(C. a) The At of the Party himſelf. 


But if the CI. FF the tenant by ſtatute does not levy the money by his neglect; 


cenie vim- . F 4 
2 hare fo that the term expires by efluxion of time, he ſhall not 


tagte rom hold over. Co. 4. Full. 67.] 


the conuſee, 
tue conulee may hold over his term. Kitch. of Courts 232. tit. Execution, cites 15 fl. 7. 14. 


[2. If the terant by ſtatute merchant, by his ill huſbandry, does 
not levy the money within the term, he ſhall not hold over; for 
it is his own default. 11 fl. 6, 7.] | 

— [{3: If the tenant by ſtatute merchant, or ſtaple, ſurrenders his 
Fol. 479- eſtate to him in reverſion upen condition, and enters for the con- 


ſy = 9 dition broken after the term expired, he ſhall not hold over; for 

miſprined the ſurrender was his own act, and he cannot by his own act 
for Sir An- enlarge his intereſt. Co. 4. Full. 82. b. 33 H. 8. Statute 
yy na oh Merchant, Brook 41.] | 
As if land of 10l. per annum is delivered in execution for 4ol. this may incur in four years, and 
there the conuſee by ſuch condition cannot enter after the tour years incurred; for he ought to 
take the profits upon his extent immediately ; for he ſhall not hold over his term unleſs in ſpecial 
caſe, as where the Jand is ſurrounded with water, ſudden tempeſt, or the like; and the judgment 
all be quod teneat terram ut liberum tenementum ſuum quouſque denarii leventur; quod dicitur pro 
lege. fr. Statute Merchant, pl. 41. cites gg H. 8. 


* Miſprint- [. So it ſeems, if he enters within the term by effluxion of 
_ time for the condition broken, yet he ſhall hold over his term. 
Sir Andrew Co. 4. Full. 82. b. put generally. ] 

Corbat's | | 


caſe. / ; 4 3 If 


tals Si on. 


— OOTY A © ww wed 
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- 1 4 5 5 Br. Statute 
[ 5. If a man has execution of @ houſe which will continue in ex — 


tent by effluxicn of time, by + 20s. and where in the term the houſe pl. 15. cites 
* 75 burnt (it ſeems it is intended by a caſual fire, and not by wild- 15k. 4, 5.— 

re); ſo that he cannot have contentation within the term, yet he © ks. 
ſhall not hold it over the term. 15 E. 4, 5. b.] LY 

[6. If the tenant by ſtatute makes ferffment in 2 of part of the 
land in extent, and the conuſor enters into the land for it, as he 
may, the tenant by ſtatute ſhall not hold the reſidue of the land 
extended over his term, becauſe he has loſt the other land by his 
own act. See 15 E. 4, 5. it ſeems will prove this, per Brian. 

[7. If the land of a fe or life for years be extended upon a 
ſtatute, and after part of the land is recovered in an action of waſte 
for waſie done by the conuſor before the extent, it ſeerns that the 
conuſee ſhall hold the reſidue over his term, till ſatisfaction of the 
ſum arrear. Sce 15 E. 4, 5. b. Brook, Statute Merchant 15.] 

(8. But in the ſaid caſe, if the recovery in the action of waſte 
was Wis waſte done by the tenant by ſtatute after the extent, it ſeems 
he ſhall not hold the reſidue in ſuch caſe over his term till ſatiſ- 
faction, becauſe it comes by the action of the tenant by ſtatute 
himſelf, 15 E. 4, 5. b. Brook, Statute Merchant 15.) 

[9. But in the ſaid caſe, if the recovery in the action of waſte 
be for waſte done by the conuſor after the extent, there he ſhall hold 
the reſidue over his term till ſatisfaction ; for this is the act of the 
conuſor himſelf. See 15 E. 4, 5. Brook, Statute Merchant 15. ] 

10. If ſtatute ſtaple be extended, and ſo remains by ſeven years 
without deliberate made, yet he may have a deliberate at the end 
of the ſeven years. Br. Statute Merchant, pl. 41. cites 33 H. 8. 

11. The reaſon of holding over by tenant by ſtatute merchant, 
tenant by elegit, &c. is, that there is no term certain, but only 
till ſuch a ſum be levied by them; and therefore it is conſiſtent 
with ſuch an intereſt, that in ſome caſe ſuch tenant may hold over. 

4 Rep. 83. a. in Sir Andrew Corbet's caſe. 


(D. a) Statute Merchant, Staple, Re-entry. In 
what Caſes Conuſor may re-enter. 


[ 1. the conuſor tenders the money to the conuſee for which his Br. — 
land is extended, and the conuſee reſuſes the money, yet the A MM 


conuſor cannot re-enter. Contra 22 Aſſ. 44. 22 All. 44. 
| ; Per Bank J. 


that he may enter upon him, or have audita querela, But Brook makes a quzre of the entry. 


(2. If the extent with all ceſis and damages is ſatisfied by caſual If a roy 


or oth 


profit, yet the conuſor cannot enter, but mu ſue a ſcire facias. ju 
15 H. 7. 15. b. inaſmuch as the conuſce is in the land by matter — 


of record, and ſhall not be diſturbed by entry before anſwer in on a ſtatute, 


and a ward 


court of record.] 4 falls of ſuf- 
ficient value to ſatisfy the extent, yet it ſhall be no ſatisfaction in tender to ſatisfaction; for it is 


only a fruit of the tenure, and not like cutting of trees, or digging, coal, or other ore; and 
Ch. J. ſaid, it was ſo adjudged, 2 Brownl. 122. Brandon's calc, cites 22 E g. 1. 


Vor. XIX, | 7 | U u 5 E If ; 


" ohh, Statutes [Yerchant, gt. 


Br. Statute [ 3. If the extent expires by effluxion F time, according to the 
Merchant, extent, yet the ware ö but ought to ſue a ſcire 
S. C. & P. facias; becauſe it may be that the conuſee has cauſe to retain the 
IL 575 ] land over the years of the extent, and he ſhall retain alſo till he be 
ſatisfied of his c and damages, with his reaſonable labcurs and 
expences. * 15 H. 7. 15. b. Dubitatur. Co. 4. Fulwod 
67. b. Reſolved, and that the Lord Chance!l:y ſhall aſſeſs the cats 
and damages. Contra 32 E. 3. Scire Facias 101. ] 
I. Upon an extent by elegit, the owner of the reverſion, after 
Fol. 480. the extent is expired by effluxion of time, may re-enter 2:thout 
ere ſuing of any ſcire facias; becauſe ſuch tenant by elegit fall not 
cites S. C. have cofts and damages, nor other thing, but only the land till the 
debt fatisfied. Co. 4. Fulwoad 67. b.] 

5. If the conuſee aliens in fee, the conuſor may enter, and if the 
other brings aſſiſe, he may plead this ſtatute in fact. Br. Statute 
Merchant, pl. 15. cites 15 E. 4, 5. Per Brian. 

6. Conuſor cannot enter during the terms in extent, but ſhall 
have a ſcire facias. Kitch. of Courts 232. tit. Execution, 
cites 15 H. 7. 14. 2 | 


Statute Merchant, Staple, Recognizance. In what 
_ Cafes he may avoid it by pleading without Scire 
Facias. Ee 


(E. a) In what Caſes it may be avoided by Plea 
*See Audita without Scire Facias, or Venire Facias, or“ Au- 


us | dita Quer ela. 


1 8 a certificate in Chancery of a ſtatute mercbant, 
the conuſee has a writ to take the body, and the —4 
does not make execution : but at the return of the writ, the conuſor 
may come, and /hew the acquittance of the conuſee of the debt in bar 
of the execution, and the conuſee ſhall be put to anſwer it, though 

properly the parties have no day in Court. 17 E. 3. 3.] 
2. Co, in the faid cafe, the conuſor may at the return of the 
-writ ſhew an indenture of 22 by which it was granted, that 
upon payment of a certain ſum the ſtatute ſhould be void, and 
aver the payment thereof; ſor 2. exccution made, he may plead 
it without audita querela. Otherwiſe it had been if execution 

had been made. 17 E. 3. 3] _ 
3. Execution was ſucd in C. B. upan flatute merchant, and audita 
-querela 52 by which the plainti,f ſued another execution 
thereof in B. R. wherefore they ſhall ſend to C. B. to certify the 
record, and ſo they did; and upon this they held plea thereof in 
B. R. as upon error brought there, and the parties ſhall proceed 
there. Br, Juriſdiction, pl. 107, cites 29 A, 4. | 

| 4. A man ſued execution upon Ja: ſtatute ſtaple, and the 4:- 
„ fendant ſued ſcire facias againſt him upon defeaſancy by 1 
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and the conuſee was compelled to anſwer to it without audita 
querela; quod nota, Br. Scire Facias, pl. 62. cites 7 H. 4. 31. 

5. If habeas corpus be returned, that the party is impriſoned by 
execution upon ſtatute merchant, and the defendant pleads a releaſe 
of the conuſee, the Court cannot hold plea thereof upon the releaſe 
cvithout audita querela; per Cur. notwithſtanding that the writ of 
execution be returned here, by which he ſued audita querela, | 
Br. Juriſdiction, pl. 44. cites 22 H. 6. 46. 

6. Where the conuſee is ſatisfied within the time by caſual profit, [ 576 ] 
the conuſor ſhall have a venire facias with a ſurmiſe thereof, and 
22 a ſcire facias, Br. Statute Merchant, pl. 16. cites 15 

7 | 

1 Ejectione firmæ. It was found by ſpecial verdict, that the 3 Le. 153. 
Ld. Mountjoy being oo in right of his wife, was bound in a 1238 
ſtatute of 2000l. in 6 Eliz. to L. D. and after let the land to H. 3 0. 
fer 21 years, and after let the land to J. C. for 99 years to com- Ld. Mount - 


mence immediately, and 12 Eliz. the land was extended upon the Noone 


ſtatute at 53]. per ann. The Lord Mountjoy and his wife grant iy) made 


the land to Perry in fee, and during the extent J. C. grants the both the 

term to hs ſon. The Ld. Mountjoy died; the fon enters upon — = 

the conuſce of the ſtatute, &c. Quzre if the leſſee may enter Lady 

upon the conuſee of the ſtatute without a ſcire facias. Ad- Monnyjey 

jornatur, Cro. E. 152. pl. 31. Mich. 31 & 32 Eliz. B. R. — * ne 

Cadee v. Oliver. | | oy i the 
: on of C. 


might enter upon the conuſee of the ſtatute after his extent expired, without ſuing a ſcire facias ? 
But the Court diſcharged the arguing that point by the counſel; becauſe by the death of the Lady 


Mountjoy, the extent was void, and therefore might be avoided by entry. 


(F. a) Scire Facias or Venire Facias, or Pleader. 
For what Cauſes it ſhall be granted. 
[r. IF he who makes a ſtatute merchant be taken in execution, Fitzh. tit. 


and ſets forth the acquittance of the conuſee, yet he ſhall not Execution, 
have a venire facias thereupon, but ſhall be put to his audita II. 4 E. 3. 


guerela. 47 E. 3. Execution 40. Adjudged.] 24+ 


2. If execution be ſued upon a ſtatute merchant of the body and nit of exe. 
land, and before the return thereof, the conuſor purchaſes an audita cation with 
guerela, though the ſtatute be not returned, by which the Court — 
may be informed whether there be ſuch ſuit or not, yet for the upon a tia- 


miſchief, that the conuſor may be taken in the mean time, and —— 
ant, 


his land delivered, a venire fucias may be granted with a clauſe of vrt d, 


| fuperſedeas. 17 E. 3. b. Adjudged. ] not re- 


turned, and 


the conuſor ſurmiſed that the execution is incurred, and prayed venire facias upon audita querela, 
and could not have it notwithſtanding the non-return; quod nota; and yet the whit ought to have 
been returned, and the land upon it delivered to the conuſee by liberate thereof, as it is {aid in che 


time of H. 8. Br. Statute Merchant, pl. 3a. cites 39 E. g. 30. 
3. If a man be ſeverally obliged in two ſlatutes to two men, and 


execution ts firſt ſued upon 8 che * 
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have ſcire facias againſt him, becauſe he is in by law. Br. Scire 2 
Facias, pl. 235. Cites 2 R. 3. 8. | n 
b 


(G. a) Scire Facias ad Re Habendum, or Audita 


Querela. In <vhat Caſes. a 

| Is ; 

} {$5 FTE un execution ſued upon a ſtatute m:rchant, no 

| ſcire facias tu re-have the land, lies upon /bewing of a P 

[ 577 J defeaſance of the ſtatute, and ſurmiſe of the performance of it; but f 
he is put to his audita querela; becauſe this diſaffirms execution # 


to have been ever good. 33 E. 3. Execution 161. Admitted. ] 

I 2. If a conuſor ſues an audita guerela upon a defeaſance of a : 
ſtatute merchant, and alleges that he has paid the miney according J 

to the defeaſance, ad after the plaintiff is nonſuited, by which bis 
boay is awarded ta prijen z the plaintiff ihall aſterwards have a /cz. þ 

fac. upon ſhewing of his acquittance, and ſhall not be put to an 
audita querela out of Chancery; becauſe the judgment was given | | 

upon the nonſuit in B. thit his body ſhould remain for the debt; 
ſor this is grounded upon the records of this Court. 33 E. 3. : 
161. title Execution. Adjudged. ] | 
Fol. 481. *[3- After execution upon à ſtatute merchant again/? the terte- i 
ats a ſcire facias does not lie azainft the conuſce, and the other 
terienants, upon a ſurmiſe that the other tertenants have land liable 
to the extent, which is not extended, but is put to his audita 
querela; for this diſaffirms the execution. 33 E. 3. Audita Que- 
rela 38. And there div-r/ity taken between a re ognizance in the i 
fame court, and where it is upon a flatute out of the Chancery. | 7 
Br. Statute [ 4. Alter execution upon a ftatute merchant, no ſcire facias to 


Merchant, re-have the land lies upon a ſurmiſe that the maney was. paid before 
pl. 26. Cites * . „ x . j 
5. C. the execution fuel, and ſbetuing arquittance thereof; but he is put 


c 
to his audita querela out of the Chancery, where the execution 
is awarded returnable in Bank, or King's Bench, fo the original 
thereof is in the Chancery. Tit. Scire Facias 9. in Abridging 18 

E. 3. where that diver/ity is taken, where the execution is upon 1 
recognizance in the ſame court, and where it comes out of Chan- — 
0 28 Aff. 7. accordingly; for this ſurmiſe diſproves the 

firſt execution, and does not ſtand with it. ] | 

* Br. Statute {5. So] after an execution upon a ſtatute merchant no ſcire | 
Merchant, facias hes upon a ſurmiſe that before execution the conuſer paid 1 


pl-29- cites the money, or made agreement with the connſees and [who] delivered 
ay the ſtatute is him in lieu of acquittance, and after gat the ſtatute and | 
ſued execution, but is put to his audita querela, becauſe the original i 
. ſait is ia Chancery. 43 Aſſ. 18. 43 E. 3. 23. 1 H. 7. 14. „ 
15 E. 4. 6 | | $6 
Condor  [6. But after execution upon a ſtatute merchant a ſcire facias | 
| 


Mall , lies to re-have the land upon a ſurmiſe that he has paid after the 


I, {ci 6 a F 
4 extent all the money, ſhewing his acquittance, or part, Sewing = 
e 


the term acquittance, and brings the reſidue into court, or that the reſi 


ended with- paid by caſual profit, without ſui dita ela, becauſe this | 
_— —— by caſual prifit, without ſuing an au  querela, * 


">. 


c 


R 
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affirms the execution to be good, and that it is ſatisfied after by zcquitrance, 


or that he 


matter enſuing. 50 E. 3. 16. 21 E. 3. 1. adjudged. ' 38 E. 3. 12. 70 


ave the 


b. Brook, Scire Facias 87.] | Sees i 


court. Kitch. of Courts 232. tit, Execution, cites 1 


[/. [82] after an execution upon a ſtatute merchant, it ſeems 
a ſcire facias ty re-have the land, lies upon a ſurmiſe that part was 
paid before the extent, ſhewing the acquittance of the party, and that 
the reſidue is levied according ta the extent afterwards, and he is not 
put to his audita querela; for this affirms the execution to be 
good, though the extent be for all the, ſum acknowledged. See 
for this 38 E. 3. 12. Brook, Scire Facias 87, But it is not clear 
there whether part was paid before the extent or after, but was 
received by the conuſee before the aſſignment of his ejlate, | heretore 
quzre this, } | | 

[8. Upon a Ratute faple or recognizance in nature thereof, if 
the land of the conuſor be extended, upon fr zfe of payment after 
the extent, and ſhewing of acquittance, or upon paying of the monies 
arrear in the court of Chancery, a ſcire facias ad re habendum terram 
lies in Chancery, without any audita querela ; becauſe the recog- 
nizance and execution is in the /ame count, and this is purſuant to 
the execution, and in affirmance of it. +15 H. 7. 15. 


5 H. 7. 14. 


The conu— 
for (hail not 
have fcire 
tacies before 
the years 
are expired, 
unleſs upon 
acqulitances 


or bringing 


the money 


into court; but after the years expired he may; becauſe in the laſt caſe it ſhall be intended that 
the party is ſatisfied, but it hell not be fo intended within the years without ſpecial matter de- 


clarcd. Br. Stat. Merchant, pl. 16. citcs 15 H. 7. 14. 
71 I do not hind ii there, 


[9. S/, a ſcire facias lies upon a ſtatute ſtaple or recognizance 
in nature thereof upon a ſhewing of a defeajance, and alleging of the 
performmnce of .the conditions, and this without being put to an 
audita querela, though it dififfirms the execution, becauſe the re- 
cognizance and original ſuit is in the fame court. 7 H. 4. 31. 
it alſo appears by the itature of 11 H. 7. cap. 10. that the canuſor 
being brought into court by habeas corpus has uſed to have à ſcire 
facias thereupon. | | 

[9. So, a ſcire facias lies upon a ſtatute ſtaple or recognizance 
in nature thereof upon a ſurmie of payment before the execution 
ſued, and ſhewing of acquittance thereof, without being put to an 
* audita querela, though this diſafirms the execution ab initto ; 
becauſe the recognizance and the original ſuit is in the ſame court, 
and it is grounded upon a deed, Regiſter 150. Such writ of ſcire 
facias upon a recognizance in Chancery. | 

*{11] [But ſcire facias does not lie upon the ſaid recognizances 
upon a ſurmiſe of any thing, which extinguiſhes the recognizance by 
a matter in fatt before the execution ſued, as upon allegation of 
purchaſe of parcel of the land, and ſuch like, though the body be taken 
in execution, but he is there put to an audita querela ; becauſe it is 
grounded upon a matter in fact. Com. Roſſe 72, Audita que- 
rela there brought. | 

[12.] {After execution upon a ſtatute merchant, if the body of 
the conufor be taken in execution as well as the land extended, a 


ſcire facias lies upon a ſurmiſe f a thing which enſued after the 
| | U 


[*578] 
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Fol. 482. 
— — 
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2 extent, which extinguiſhes the extent, as, that he had ſurrendered all 
25. ctes 8. 97 part of the land extended to the conuſee, or ſuch like, without 
C. accord any audita querela, becauſe the body is in execution, and this 
ns. writ is more ſpeedy than the audita querela, the proceſs in the 
delay audita querela being only a diſtreſs infinite. 15 E. 4. 5.] 
io bringing [13] [But in the ſaid caſe a ſcire facias would not lie, but he 
__ ſhould be put to an audita querela, if his body had not been taken 
whercin the n Execution, but only the land extended; for there would be no 
proceſs iz ſuch miſchief from the detaining of the body in priſon ; for this is 
dr a grounded upon a naked ſurmiſe, without any writing or record to 
pluries, and Warrant it. 15 E. 4 4+ 5+ Admitted. } 5 | 


ſo in inſinitum; and it is not reaſonable to permit ſuch delay when is in pri | 
1 : y the party is in priſon. And 
2ſterwards a new ſeire facias was returned the ſame term, Nota. Ty F 


14. The plaintiff was relieved againſt a ſtatute, and ordered 


to have the poſſeſſion thereof, becauſe the extender had received 


his debt according to the yearly value. Toth. 276. cites Clethero 


v. Beckingham, Paſch. 21 Jac. li. B. fol. 951. 


C 579] (H. a) Scire Facias. Statute Merchant, Staple, 
Recognizance. In what Caſes, and jor what Cans 


Li. FF a ſtatute merchant be of lool. and conuſee apporiions the 

Hatute, and has ſeveral writs of execution of body and lard 
for ſeveral parcels thereof, in ſeveral counties, ſcilicet, 201. in one 
county, 20l. in another county, and ſo in other counties, and his body 
taken in London for 201. Upon tender of the money in court he 
ſhall have writ to the ſheriff to deliver him ; for the writ of extent 
in London was to take his body, and to deliver his land and 
chattels till the 201. be paid, and not till all the debt was paid, 
and therefore the ſheriff has not any authority to hold him in pri- 
ſon after the 20l. paid. 16 E. 3. Execution 49. 


2. But in the ſaid caſe if the body had been taken before the ap- 


. portionment, there it had been otherwiſe; for there he was taken 
to remain in priſon till the debt paid. 16 E. 3. Execution 49. ] 
. Scire facias iſſued againſt A. upon a recognizance entered into 
by 7 S.—F. ſays, that J. S., at the time of the recognizance was 
iſed of other lands, now in the hands of B. not named in the writ, 
and prayed a writ againſt B. to know why the lands in his hands 
ſhould not be charged as well as his, and the writ was granted, 
&c. Fitzh. tit. Execution, pl. 37. cites Hill. 41 E. 3. | 
4. If one acinowledges 2 flatutes upon his lands one after the 
other, and ſatisfies the former ſtatute, but does not vacate it; and the 
conuſee of the ſtatute tales out an extent upon the lands; this 
extent may be avoided until the former ſtatute be avoided by a 
ſcire facias. (Hill. 22 Car. B. R.) For the law is not to take 
notice of the private acts done between the parties: and it does 
not appear, that the former ſtatute is ſatisfied. But upon the 


pleading, and an iſſue upon the ns hs 26 eBEs 


+ 8 ww i £6 
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* 


and therefore he {hall diſtrain. 


Statutes [Yerchant, ac. 
it be or no? 2 L. P. R. 535, 536. tit. Statute Staple and Mer- 


chant. 


(H. a. 2) Scire Facias; Neceſſary in what Caſes. 


I, A Acknowledzed a recognizance of 250l. to the chamberlain 

„ London, and his ſucceſſors, and afterwards he acknow- 
ledged a flatute /tap!: of 2001. to B.— B ſues execution by a liberate, 
which is not returned: the ſucceſſor of the chamberlain ſues execution 
in the nature of an elegit, aud has the moiety of the lands of A. de- 
livered in execution. A. dies, It was reſolved in this caſe, 
amongſt other points, that the execution of the elegit was good 


enough witnout ſuing a ſeire facias againſt B. being by matter of 


record: but it was faid, that if the ſheriff had returned the former 
extent, and the matter had appeared to the court, he ought to have 
had a ſcire facias againſt B. 4 Rep. 65. b. Hill. 33 Eliz. Ful- 


_ wood's caſe. 


2. The cognizor of a flatute afterwards granted a rent=charge, 
The ſtatute was extended, and the cognizee levied his debt, coſts, 
and damages. The grantee diſtrained for the rent. All the Court 
held, that this diſtreſs was good withou: ſuing a ſcire facias againſt 
the conuſee; for none but the conuſor, or his aſſignee of the land, 
ſhall * have it, and not the grantee of the rent; and if he cannot 
diſtrain then by covin of the conuſor he ſhould be without remedy, 
ſince he cannot have ſcire facias though the ſtatute be ſatisfied, 
Jo. 456. pl. 1. Trin. 16 Car. 


B. R. Harwell v. Burwell. 
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For by 
B-rkley, the 
g antee did 
not meddle 
with the 
poſſoſiion, 
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And Croke 
held, that 
he might 


diſtrain if he will take notice at his peril, that the extent is determined, and the debt, damages, 
and colts levied, aud that he cannot have a {cire facias becauſe he has no title by record whereupon 
to ground a ſcire facias; and that the rule does not always hold, that where one comes in by 
matter f 1ecord he ought not to be ouſted without a ſcire faciastor matter of record; for he 
whoſe lands are extended upon an elegit upon a 1ecognizance, after the debts ſatisfied, may enter 
without ſcite facies; but the conuſee ot a ſtatute (becauſe he is to have coſts or damages which 
are not known) cannot be ouſted without a icire facias. And adjudged for the grantee, Mar. 


124. pl. 203. & 159. pl. 230. & 207, pl. 247. S. C. accordingly. 


(I. a) Statute Merchant, Staple, Recognizance. 
Scire Facias ad Re Habendam Terram. In what 


Caſes it lies. 


ſ1. IF the money be levied according to the extent by effluxion of 


time a ſcire facias lies to re-have the land. 21 E. 3. 


| Scire Facias 109. 18 E. 2. Execution 244.] 


 [2: If part of the money be /-vied according to the extent, and Statute 


part is arrear; upon te 
ſcire facias lies to re- have the land within the term, according to 


r of that, which is arrear, in court, a Merchant, 
the conufer 


came and 


the extent: becauſe all appears of record, how much was due, ſurmiſed, 


2 levied, and how much arrear. 21 E. 3. Sci. Fac. 
109. >” 


that the co- 
niſer had 
levied bis 


debt except 101 which he Is ready to 72 and brought it into court, and ſaid, that be is ready to 
all 


tender the caſti according as the Court 7 
| T2 


award, and p:ayed i{cuc facias to re-have his land, _ 


580 Statutes [Berchont, ac.) 
had it by award as well as upon elegit; though ſeveral ſaid, that it is the courſe upon the elegit 
and not upon the ſtatute merchant. © Br. Scire Facias, pl. 43. cites 47 E. 3. 11,———S0 upon pay- 


ment of port and tender of the reſt, the ſame year, fol. 25. ibid. Br. Reſtitution, pl. 10. 
cucs S. C. f 


12 2 But, in the ſaid caſe, if he tenders the money to the conuſee 
Fol. 483+ and not in * court, and the conuſce refuſes it, yet he ſhall not have a 
= x ne : ſcire facias upon this ad re habendum terram, 22 Aft. 44. 


Merchant, pl. 24. cites S. C. Per Bank. 


4. If the conuſee upon a flatute merchant males aſſignment after 
he has had execution of the land by the ſtatute, then the tender of 
the money ſhall be made to the 9 — quod nota. And quære 
if it be not good to the conuſee himſelf, Br. Tender, pl. 38. 
cites 15 E. 3. & Fitzh. tit. Reſpond. 1. 


; (K. a) For what Canfes it ſhall be granted. 
[ * 581 1 (1. I. he who has the extent by ſtatute Haple takes more pro- 
t 


S. F. Ad fit ex poſt facto, by = profit, which is not extended 
fo 4 . (to the value of the debt, as it ſeems), that is to ſay, by * ward, 


ſualty bap- Wreck, ® or eſcheat ; upon this matter ſhewn, a ſcire facias ſhall be 
pens in exe- granted to re-have the land. 2 H. 4.8. b. +15 H. 7. 15. Co. 4. 
which - ulwood 67. b. 15 E. 4. 5. b.] | 

makes a full ſatisfattion, be ſhall have ſcire facias upon this matter. Br. Statute Merchant, pl, 15. 


cites 15 E. 4. 5. Per Brian. | 
+ Br. Statute Merchant, pl. 16. cites S. C. 


[2. So if he has profit by fiſhing in a river which runs upon the 

land extended. 2 H. 4. 8. b.] 5 | 
[3- [But] if he has levied the money before the term incurred 
by amending the land, yet no ſcire facias lies thereupon. 17 E. 3. 

6. b. | 

Br. Statute : [ 4. But if he has levied part by cutting of word, and has re- 
Merchant, ceived the reſidue, and of this ſhews his acquittance, the conuſor 

oof + va ſhall have a ſcire facias. 21 E. 3. 1. adjudged by admittance. ] 
* Br. Scire Facias, pl. ga. cites S. C. — Br. Reſtitution, pl. 10. cites S. C. 


* The ori. [S. So if he has levied part by taking the profits, and the other 
sua! 15 (Ct). gan ſhew how much he has levied in ſuch manner, and tenders the 
refidue à he ſhall have ſcire facias. 21 E. 3. 26. b. 
{6. If a man acknowledges a ſtatute to B. and after pays part 
7 the money to B. and receives an acquittance from him, and after 
. extends land for all the flatute, when he has levied ſo much upon 
the extent, that, with what he had received before, all the ſtatute is 
ſatisfied, Sc. the conuſor may have a ſcire facias againſt him; for 
it ſeems that there is no diverlity where part of the money is paid 
after the extent, and where before, But quære if he be not put 
to his audita querela. ] 
Thongh the [7. Upon a general auerment that he has levied the money, no 
conuſee fcire facias ſhall be granted, becauſe peradventure he has levied it 
Fan e fte by amending the land. 17 E. 3. 36. b.] | 


[CC mer- 
„ ature ſtaple, or recogrizance ig nature of a fiatute ſtaple, has received the whole debt by 
; a : execution, 


Statutes (Merchant, at:! 581 


execution, yet cannot the conuſor enter; for he mult hold the land until he be facisfied not only . 


of his debt, but of his coſts, damages, labours, and expences. 2 Inſt. 680, 


[8. So upon averment that he has levied part, and of part has 
received the money, and ſhews acquittance of it, and of the reſidue is 


ready ta make gree, he {hall not have ſcire facias. 17 E. 3. 43. b.] 


9. If A. recovers debt or damage againſt B. and in an legit has 
a term of B. d:livered to him in full ſatisfaction of the debt, though 


the term is of more value, yet no ſcire tacias lies in this caſe, becauſe 


this is done by the jury, and not by way of extent of the land, 
but delivered as a chattel. Hill. 11 Ja. B. between Cumin and 
Brandling, Per Curiam, ] | 

Co. if the conuſor after the extent tenders the money to the gr. Statue 
conuſee, and he refuſes it, yet he ſhall not have a ſcire facias againſt Merchant, 


him to account. 22 Aff. 44. Per Bank.] + 2 
Bank J. and 8. P. but ſays, that the conuſor may enter upon the conuſee after ſuch tender and 


refuſal, or may have audita querela; but ſays quære of the entry, S. P. Br. Extent, pl. g. 
cites S8. C. accordingly ; but cites 15 Hf. 7. 15. and 47 E. 3. 11, 12. and 25 contra; for he ſhall 
have ſcire facias aud liberate, and otherwiſe he cannot enter, 


[17r. [But] if the conuſor after the extent renders the money * 5821 
in court, he ſhall have a ſcire facias to re-have his land. 21 E. 3. Notwith- 
2. 5. . 18. "> ſtanding the 


words of 


the ſtatute de Mercatoribus are, that all the goods of the debtor, and all his lands, ſhall be 
delivered by reaſonable extent“ to hold till all the debt be fully levied, yet by good conſtruction 


the conuſor ſhall have a ſcire facias upon tender of the debt, with miſes and coſtages; for the land 
was delivered in nature of a gage, though 17 E. 3. 43. b. and 18 E. 3. 11. ſeem to the con- 


trary; but in 21 E. 3. tit. Scire Facias 109. and 47 E. 3. 11. a ſci. facias was granted. 32 E. 3. 
Scire Facias 101. the aſlignee of the conuſor ſhall have the ſcire facias, 6 E. 3. 53, accordingly, 


2 Inſt. 679. 


[12. But if the conuſee has compoſied the land before the ſeire 


facias granted, he ſhall have allowance of his charges and coſts, 


21 ES +1. | | 

[13. When the conuſor brings the money into court, if he ſays 
that the conuſee has cut trees, he ſhall not have a ſcire facias to put 
him to anſwer to the cutting for damage, as of waſte. 21 E. 3. 26. 


b. 30. b. Contra 21 E. 3. 2, 3. + 
[14. But he may have ſcire facias ad computandum for the profit . Br. Sta- 


made by the cutting of the trees, and to re-have his land, all arrears tute Mer- 


being levied by ſuch caſual profit. * 50 E. 3. 16. 15 H. 7. 15, Sant Pl. 8. 
21 . 3. 26. b. 30. b.] cites S. C. 


(L. a) Statute Merchant. Scire Facias. Fol. 484. 
Ir. HEN the money is levied by caſual profit by him who Where the 


has the land in extent, the conuſor may have a ſcire 1 
facias as well as a venire facias; for this is not in diſaffirmance of ibis he 
the execution, but in affirmance, and to re- have his land. * 21 E. term by 


3. 1. adjudged. + 50 E. 3. 16.] | — 
nuſor ſhall have thereupon a wenire facias, and upon that a ſcire facian, Kiteh. of Courts 232. 


tit, Execution, citcs 25 H. 7. 14. 5 
| ; „Statute 


- 


„ Br. Statute Merchant, pl. 13. cites S. C. ſays, that the conuſor ſhall have ſcirr ſacias againſt 
bim, and vet venire facias by award. Br. Sche Facias, pl. gz. cites S. C. 
+ Br. Ststutc Merchant, pl. 8. cites S. C. | 


[2. If a man ſues execution by elegit apon a recognixance, the 
other may after tender the money in court, and ſhall have ſcire facias. 
21 E. 3. 26. b. 30. b. adjudged. } | 


(M. a) [Scire Facias ad Re Habendum Terram.) 
| Who ſhall have it. 


L583 *J C.. br jg tenant of the franttenement of the land extended, 
The aſſignee though be be a jiranger to the record, that is to ſay, 
of paree! is though he is not the conufor, yet he ſhall have a ſcire facias to 
the dd of Te-have the land, if part be levied, and part not, upon tender of the 
gz H. 8. reſidue in court. 46 All. Scire Facias 134.) 

cap- S. but [z. If a ſtatute be extended upon land in the hands of ſeveral 


—— * perſons who have ſeveral franktenements in ſeveral parcels, and p.rf 


"ignees, and is levied, and part not, according to the extent, the one wha has 


the land it o ſeveral franktenement of parcel upon tender in court of the monies 
evirted * . . d F 
them aff rear, * ſhall have a ſcire facias to re- have the land, though the 
they are others do not join with him. 46 Aſſ. Scire Facias 134.] 
within 
letter and remedy of that act, becauſe the whole is evidted from them, and they may have a ve- 
extent for the whole debt, according to the words and meaning of that act. 2 Inſt, 679. cites in 
Marg. 45 AT. tit. Scire Facias 134. | 

Which caſe in 46 Lib. AT. becauſe it has been often miſtaken and miſapplied by many, we 
will truly put the fame: . feiſed of black-acre and white-acre in fee, acknowledges a flatute 
merchant to J. and infeoffr B of white-acre, J. ſurs execution of black-acre out of the poſſeſſion 
of A. the conuſor, ard of white-2cr7 out of the poſſeſſion of B. A. conveys black acre to C. in fee, 
J tenant by flatute merchant A bis intereft to D.—C. the affignee of A. ſues a ſcire facias 
egainft D. aſhgnee of ]. and tenders the money that 1s behind ; D. the defendant pleads to the writ, 
for that C. tenant of the freehold of white-acre, whereof execution was allo ſued of record, is not 
named in the writ to whom this ſuit was as well given as to the plaintiff; judgment of the writ; 
but non allocatur, whereby it appears by the rule of the court, that any one feoffee may have a ſcire 
facla and tender the while money to the tenant by ſtatute merchant, or to his aſſignee. Another 
"exception was taken to the writ, lor that every ſcire facias ought to be warranted or grounded upon 
2 record, and thir ſcire ſuciat is not grounded up the r:cord,, but maintained upon a ſuggeſtion of 
tendering the money, in which cafe be ought to have a venire facias, and not this writ of ſcire faciasz 
et mor ailloeatzr. Whereby it appears, that partly upon a record, aud partly upon a — — (no 
ſcire ſaciss being granted without ſome ſuggeſtion) the ſcite ſacias, upon this certainty of the tender, 
w3s maintainable. Laſtly, it was excepted againſt the writ, that it appeared to the Court. that 
the ſeive faciar was brought by the rere of black-acre againſt the afſignee of tenant by Natute 
rauf. fo as each of them, as well of the one part as of the other, plaintiff and defendam, were 
ftravgers to the record; et non allocatur, tor that it had been often ſeen that this writ did he as welt. 
between ſhangers 25 piivics, and the writ of venire facias alſo to make the conuſee, &c. to account, 
&c, Then does Belknap, of counſe} with the defendant, put a caſe upon the ſtatute of Glouceſter, 
cap. 3. It is given by ſtatute (ſays he) that if the father alieu the right of the mother, that the fon 
and heir of the mother ſhall not be barred, if he has not affets by deſcent, &c. and other lands may 
afier deſcend to him from his father, that the alience of the father ſhall have recovery againſt him 
bu fire facies ; but if lands deſcend to bim afterwards from his father, and he aliens the lands 
which he recovers as heir to his mother, the alienee of the father ſhall not have a ſcire facias againſt 
the alience of the heir, which opinion is grounded upon theſe words in the ſtatute, donques avera 
le tenant id eſi, the alienee of the father), recovery vers luy (id eſt, the ſon and heir of the mother) 
Le la ſeiſin fon mere, &c. And therefore Belknap concludes, that no ſcire facias hes againſt the 
aliznce in that caſe. no more here. Whereunto Thorp Chief Juſtice anſwers, although it be ſo in 
the caſe pur by Belknap, it is given by the ſtatute, &c. wherefore (ſays Thorp) will you receive the 
mIney, or no? Belknap ſaid, yes, if he will tender the miſes and coltages. Kirton, the miſes and 
eoliages Malt be taxed by the Court. Thorp, they ſhall not; for we cannot know them; and 
alter wards be tendered a demi-mark for milcs and coitages, and the other faid they were not 

lulliciemy 
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lufficient; and the Court held them ſufficient. Thorp demanded if he would receive the money, 
vr no, for miſes and coſtages, as he 1c::4ered, otherwiſe we will (ſaid he) re- bail to the party his 
money. And afterwards he received the ſame, and the plaintift had execution. 2 Inſt. 679, 680, 


3. If A. acknowledges a ſtatute to B. who extends, and after 
A. grants the reverſion by fine to C. and B. attorns, C. the 
grantee, though he is not privy to the record, yet upon a ſurmiſe that 
B. has levied the moncy by caſual profits, ſhewing how, he ſhall 
have a ſcire facias to re-have the land. 32 E. 3. Scire Facias 
IOI, b. | 

[4+ ; f a man acknowledges a ſtatute to A, and after acknowledges Br. Statute 
another ſtatute 16 B. and after A. extends his flatute, and then B. Merchant, 
extends his ſtatute, it ſeems that when A. by any means is ſatisfied, 9g TO 
B. may have a ſcire facias againſt him to account, becauſe his ſta- 25 
tute is to have effect after ſatisfaction of the firſt ſtatute.] 

[ 5. In the ſaid caſe, if A. ſues execution upon his elder ſtatute, nr. Statute 
and after B. ſues execution upon his ſtatute, and the ſheriff re- Merchant, 


turns that it is in execution to A. by an elder flatute, and that it is #5 cite | 


worth 5 marks a year, B. ſhall have a ſcire facias againſt A. upon 
ſhewing to the Court that part of the money for which the extent 
was made to A. is levied according to the extent, and that the 
reſidue is acquitted by A. and ſhews the acquittance to the Court, 
B. hall have a ſcire factas thereupon again A. to have the land 
in execution upon his ſtatute, the ſheriff having returned the 
value of the land by the year. 38 E. 3. 12. b. Brook, Scire 


Facias 87.) | | 
6. The afſignee of the * after execution had upon a ſtatute [ 584 } 


merchant ſhall have a ſcire facias to re-have the land. Br. De- 
puty, pl. 18. cites 32 E. 3. and Fitzh. Scire Facias 101. | 


(N. a) Scire Facias. Againſt whom it lies. 


[1. F tenant by ſtatute merchant legſes parcel of his eſtate, and Fitzh. tit. 
v leſſee levies the debt by caſual profit the ſcire facias lies 3 
againſt the leſſor and not the leſſee. 50 E. 3. 16. S 
Belk. 
[2. But if tenant by ſtatute merchant /zaſes all his eſtate, if Fitzh, tit. 
grantee levies the debt by caſual profit, the ſcire facias lies againſt — 


him. 50 E. 3. 16. 4 Af, Scire Facias 134+] 5, C. per 
[ 3. But if he has levied the money before the grant over, the Fith. tit, 
ſcire facias lies againſt both, 50 E. 3. 16.] | . 
: | 8. E. Per Belk, 
[4. But Brook in abridging this in title Scire Facias 208, ſays, 
that it lies againſt leſſee, but makes a quære of it, 
5. If the conver of the ſtatute levies part of the money by 
caſual profit, and * receives the reſidue, and after grants over his: Fol. 485. 
e/tate, the ſcire facias may be brought againſt the conuſee. 21 E. 


3. 1. adjudged by admittance. But there it does not appear, 
| | whether 


I, 44. cites 


3*1 

*+4 
': 
: 
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whether he levied it before the grant over, but it ſeems it is fo to 
| be intended; for his acquittance is ſhewn. ] g 
Br. Statute 6. If A. acknowledges a flatute 10 B. and after acknowledges 
Mercnent, another flatute to C. and B. ſues execution of the land, and leaſes 
R =] —— eftate to D. and after A. deviſes the land to his feme for life, 
and dies, and then C. ſues execution of the land, and the peri 
returns that it is extended, and in execution to B. upon an elder 
ſtatute, and extends the land at ſive marks a year. In this caſe 
C. upon a ſurmiſe that part of the money was paid to B, and 
ſhews his acquittance, and that the reſidue is levied according to 
the extent, and that the feme will not ſuc the ſcire facias to re- 
have the land, he ſhall have a ſcire facias againft D. to have exe- 
cution ; for otherwiſe he never ſhall have execution, and D. has 
the eſtate of the conuſee. 38 E. 3. 12, b. Brook, Scire 
Facias 87. ] | | 
* Orig. is /. If conuſee ſues execution upon a ſtatute merchant, and after - 
8 afhigns it to another, the conuſor may ſue * ſci, fa. gainſt the 
ut it fees ; , . | 
it ſhould be £972ſee only, without naming the aſſignee, and the aſſignee cannot 
(ſcire fa- come, and pray to be received, to ſave his term, upon ſurmiſe 
22 * that it is brought by colluſion by conuſor to make him loſe his 
ſeems tobe term; for if it be ſo brought, the aſſignee may have an aſſiſe, in 
miſcited; which the colluſion ſhall be tried; for it is not within the ſtatute 
donde not to fave the term which is uncertain, 21 E. 3. 1. Adjudged.} 


obſerve any 


mention of aſſignee in the year book of 21 E. 3. 1. 


+ [8. If A. conuſee of a ſtatute extends, and after affigns over 
the extent, and after part is levied, conufor renders the reſidue of the 
money in Court, and fhews the acquittance of the conuſee in Gurt, 

he ſhall have a ſcire facias again/? the conuſee and the aſſignee; 
and if at the return ſerved, the conſee makes default, and the 
| aſſignee comes, and diſtreſs awarded againſt the conuſee, and 
585 ] dem dies given to the ailignee, and at another day the conuſce 
being in ward of the marſhal for other cauſe, and being brought. 
to the bar, but the aſſignee mates drfault, yet the conuſee ſhall be 
put to anſwer the debt, though the monies brought into Court do 
not belong to him, but to the aſſignee; for the land ſhall not be 
held in gage, if the conuſor be ready to pay. 15 E. 3. Re- 
ſpond. 3 Adjudged.] | | | 
Br. Sta'n'e 9. If a man makes two Hatutes at ttus ſ.veral times, and the 
Merenan', ſecond conuſee his firſt execution, the other ſhall have ſcire facias 
ere againſt him to have execution, becauſe he is in by the law. Br. 
| Statute Merchant, pl. 37. cites 2 R. 3. 8. 
Br. Statue 10. And if the ſheriff returns the conuſor dead, the conuſee ſhall 
pong have ſcire facias againſt the heir and the tertenants, and therefore, 
„6 it ſeems that he ſhall not have the goods. Br. Statute Merchant, 
pl. 37. cites 2 R. 3.8. | | | 
Ow. 69. 11. A ſtatute was acknowledged in Augu/t, and the land was 
Maurors fi in November, a ſcire facias was ſued out in two days after the 
Ne ble, the lands ſhall not be charged in the hands of the vendee, 
zz E but the inrolment of the bargain and ſale, after ſcire facias ſued out, 


The 2 ſhall have relation, and the writ is not brought agaiuſt the tenant 
Na et iu j 
| ms 


of the land, who is the purchaſor. 2 And. 160, pl. 88. Mallory out a ſcire 


: | facias 
v. Jennings and Breden. azainſt the 


conuſor, before the deed was inrolled, and had judgment to have execution. The queſtion was, 
3 ithe bargainor was a ſufhcient tenant againſt whom the execution was ſued? After many an zu- 
ments it was adjudged, that the ſcire facias was got well awarded, and judgment was given for 
the plaintiff. 


(O. a) [S ce Facias.) How it ſhall be [as 10 
0; Cofts and Damages. 


* E execution be ſued upon a ſtatute merchant, ſtaple, or re- 
1 cognizance in nature thereof, and the land extended and 
delivered within the years of the extent by effluxion of time, no ſcire 
facias lies to re-have the land without a ſpecial ſurmiſe that the 
-conuſee is ſatisfied, as by payment and acquittance, or bringing the 
money arrear into Court, or by cafual profit, or ſuch like; for 
it may be that the conuſee has levied it, and yet the conuſor ſhall 
not have the land, as if the land be worth 201, a year, and it is 
extended at 1ol. 4 year, yet he fhall not be aided, 15 H. 7. 15. 
32 E. 3. Scire Facias 101. ] C4 
[2. But after the years of the extent are paſt by efluxion of 8. p. And 
time, a ſcire fac as lies to re-have the land without any ſbecial per Huſſey, 
ſurmiſe; becauſe by intendment the debt is levied, and yet it may there wporr 
be that the damages and coſts are not ſatisfied, or that he has J. J of 
cauſe to hold over; but this ſhall come of the other part upon the e conuſor, 
return of the writ, 15 H. 7. 15. | . five facies 
the executors. But Brooke ſays, it ſeems that the conuſce never ſhall have ſcire os. 


ſtatute merchant, nor ſtatute ſtaple, though the conuſee dies. Br. Scire Facias, pl. 123. cites 
S. C.. Statute Merchant, pl. 16. cites 15 H. 7. 14. 


[3. After execution, if a es be ſued to re-have the land 
upon ſurmiſe that the conuſee is ſatisfied by * profits, he muſt 
Jhew in ſpecial by what caſual profits he has levied it, as by cut- 
ting of wood, by heriots or ward fallen, otherwiſe the writ does 
not lie. 32 E. 3. Scire Facias 101, ] | 
[4. After an execution, and the years expired according to the | 586 ] 
extent, a ſcire facias lies to re-have the land, without tender of an 
ſum for coſts, damages, & or expences, [but} this ſhall come in —. 
tion upon the return of the writ and demand of the other part. ] Gong 
[5. [But] a ſcire facias lies after execution to re-have the land 
within the term of the extent upon the ſaid ſurmiſes that all is paid. 
or t paid ſhewing the acquittance and tender 7 the reſidue, or 
of ſo much in Court, or that all is levied by caſual profits," without 
bringing in, or tender of, any thing in Court for coſts or damages 
before the award of the writ, 46 Aſſ. Scire Facias 134. ] 
ls. But 21 E. 3. Scire Facias 101. there, before the award 
of the writ, coſts and damages [were] tendered; for he may ſo do, 
but he is not compellable as it ſeems. ] | * e 
[7. But in the ſaid caſes upon the return of the writ, an | 
ſhewing of the other part, that he had ſuſtained coſts and da- 


— * 
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es, then he ought to tender in Court the cofts and damages. 
46 F. 2 


Scire Facias 109. } 

[8. But in the faid caſes the plaintiff in the ſcire facias 
tenders a ſum for coſts and damages, it ſeems the Court is to adjudge 
whether that which is tendered be ſufficient | - 

The coſis [9. But 46 Af. Scire Facias 134. it is ſaid, that the Court 
and G2- ſhall not adjudge whether it be ſufficient, but the defendant ought 
be raxed by to accept or refuſe it at his peril, and fo it was there done; but 
the Cou't; jt ſeems the Court * adjudge it well enough, as 15 H. 7. 16. 
per Nen, Co. 4. Fulwood 67. b. Upon flatute ſtaple the Chancellor /hall 
but contra : 4 | . - 
by Thorp; adjudge it; for he may aſſeſs it as well as a jury. ] 
for he ſaid 
that they cannot know them. 2 Inft. 680. cites 46 Af. tit. Scire Facias 134- 

By ſome of the juſtices the conuſee u ſtatute merchant, or ftaple, ſhall recover his coſts, 
damages, and expences, but they were of different opinions as to the manner bow he ſhall be re- 
comp-nced of his damages; Fairtax ſaid that it ſhall be where the years arc expired, and the 


conuſor ſues ſcire facias to rchave his land, then the conuſee may allege his damages and coſts, and 
the Chancery ſhall aſſeſs them at diſcretion. Br. Statute Merchant, pl. 16. cites 25 H. 7. 14 


— 
* 


(P. a) Scire Facias ad compulandum. In what 
| Cafes it ſhall be ad computandum, 


Ti: FF tenant by ſtatute merchant holds over his term according 

to the extent, the conuſor ſhall have a ſcire facias ad com- 

putandum againſt him, and by this he ſhall be reſtored to all the 

iflues which he has taken over the ſum due. 18 E. 2. Exe- 

cution 244. ] 

Etegirwas 2. If the tenant by ſtatute merchant, or flaple, within the term 
eee wat levies the ſum arrear by caſual profit, there the ſcire facias may be 
e e to rehave the land, and ad computandum; becauſe the ſum which 
and the he has levied by the caſual profit is not certain till the account 


debtor made. 32 E. 3. Scire Facias 101, Such writ granted.) 
tend: red the money to the Court, and prayed ſcice facias to rehave his land, and ſaid that he had 


cut trees, and prayed that he by the ſame writ ſhould anſwer to the waſte, and had it accordingly, 
and at the day be did not tender the money at above; tor he ſaid that after this the defendant had 

"levied all by caſual profits, and 8. more, aud pieyed to rehave his land, and that the defendant 
render the fl. and anſwers to the waſte, and the deſendant demanded judgment of the writ, for by 

gen ſon of the waſte he ought to have bad writ of account; and becauſe thoſe two points could 
not well ſtand in one writ, therefore the plaintiff prayed to rehave his land, and relinquiſhed the 
other points, and had it by award. Br. Scue Facias, pl. gz. cites 20 E. 3. 2. 30. 


8 Seire facias ad computandum does not lie againſt conuſee | 
{ 597.) a | merchant or ſtaple ; per Bank J. quod nota — "Br. 
*. Scire Facias, pl. 153. cites 22 Aſſ. 44. 
8. C. 8 


But if be 4. If a man has execution upon a ſtatute merchant, and the 
had leaſed te leaſes all his eftate over to one who levies the money by caſual 


in this caſe ſcire facias ad computandum lies againſi the 
leſſee. Br. Statute Merchant, pl, 8. cites 50 E. 3. 16. Per Belk. 
ſcire 


computandum lies againſt the conuſee. Br, Statute Merchant, pl. 8. cites 30 E. 3. 16. per Belk. 
(P. a. 2) Avoided 


- 
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(P. a. 2) Avoided for what Cauſe ; and Pleadings. 


i. IN ſcire facias upon a recognizance againſt tertenants after 
I - 2 77 ho conuſor, they pleaded, x. one A. uh 2 
much of the ſ me land charged, and is not cbarned, judgment of the 
writ; and becauſe the party could not deny it, the writ was 
abated, &c. Fitzh. tit. Execution, pl. 139. cites Trin. 17 E. 2. 

2. If execution be made on a /tatute merchant, and the fer- 
tenant brings aſſiſe, the other cannot plead the execution in bar, unleſs 
the liberate be returned; per Poole; quod Mowbray conceſſit, 
if he be a flranger to the recoznizance ; contra if he be privy to 
the recognizance. Br. Aſſiſe, pl. 214. cites 17 Aſſ. 24. Brooke 
fays, nota the difference by him, and quære; for he that was 
-grieved was purchaſor after the recognizance made. 

3. In aſſiſe by ſtatute merchant payment and acquittance is no 
plea; for if execution was made there, notwithſtanding there be 
payment and acquittance, the defendant is put to audita querela. 
Br. Statute Merchant, pl. 26. cites 28 Aſſ. 7. | 

4. Note, it appears often in the book of aſſiſe, that he who 
pleads that the land was delivered in extent by ſtatute merchant, 
elegit, &c. and juſtifies his plea in bar by it, ought to aver that 
1 * are not yet levied, Br, Pleadings, pl. 63. cites 31 
Aſſ. 28. 

5. In aſſiſe brought againſt tenant by ſtatute merchant, he 
pleaded that he wt 0 [and admitted good] and yet he has only 
a chattel. Br. Aſſiſe, pl. 348. Per Brooke upon 38 Aſſ. 4. 
6. Scire facias againſt R. as ſon and heir of B. i have exe- 
cution out of a recognizance made to the plaintiff by the ſaid B. 
Pole ſaid, the writ does not ſurmiſe, that we have land by deſcent ; 
and if we have not land by deſcent, the writ does .not lie againſt 
us; judgment of the writ, Priſot ſaid, in debt againſt the heir he 
ſhall not ſay, that he has land by deſcent. Aſcue ſaid, they are 
not alike ; for his declaration ſball be comprehended in the ſcire 
Jacias, and not ſo in debt, by which the writ ſhall be ſued againſt 
him as tertenant if he knows any thing to ſay why he ſhould not 
have execution of the land which his father had at the day of the 
recognizance made; for of this you ſhall have execution, &c. and 
of no other land; quod Curia conceſſit. Fitzh. tit, Execution 


135. cites Mich. 27 H. 6. *[ 58 
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7. A man ſued execution of a ſtatute merchant, and had capias 2 | 


out of the Chancery returnable before the juſtices of C. B. 15 Hill. it 
aud he ſheriff returned, non ej! inventus, Littleton prayed an 9 ing 


alias capias and extendi facias, and could not have it without cution in 
Chancery 


Jhewing the obligation; and if the party be taken and brought to We. 


the bar, and nd obligation is ®. to be ſhewn, he ſhall go at large; 228 
per Priſot. And fo ſee clearly, that the ſtatute ought to be ſhewn ee 


at firſt ; for there is not any inrolment of it. Br. Statute Mer- obligstios : 


to have 


chant, pl. 18. Cites 37 H. 6. 6. 


int x the Chancery, and ouce ſhewing ſutfices in one Court; for there the writ fell iff 


the 


| | | ; capias, but 
he ſhall not ſhew it 20 have execution of the goods. Coke ſaid, he thought not; for — 2 


xe is 


tale 


take the body and ſeiſe the goods returnable in 15: e Court; and at the day of the return he ſhalt 
have 7iderate there; ut upon flatute merchant r il have caplat, and after writ to extend the 
land in ail counties that be will; which caviasi3 returnable. before the juſtices of C. B. which is 
another Court, and theretore there be bal! ber rhe o{igation again; quod Danby and Priſot 
conceflerunt, Br, Statute Merchant, pl. 18. cies 37 H. 5. 6. : | 


8. And per Priſot, if obligation be burnt after ſhewing, the 
plaintiff ſhall not have execution in Bank, Br. Statute Merchant, 
pl. 18. cites 37 H. 6. 6. | 5 

9. And if no obligation was made but only recognizance taken, 


and the Chancery awards capias, C. B. ſhall not make execution upon 


it for tort, &c. Br. Statute Merchant, pl. 18. cites 37 H. 6. 6. 
10. 27 Eliz. cad. 4. S. 7. Enacts, that the whole contents of 
flatutes merchant and ftatutes of the flaple ſhall within ſix months 
after the actnnoledging be entered in the office of the clerk of 
recognizances, according to 23 H. 8. cap. 6. ſhewing the ſlatute fa 
acknowledged unto the clerk, which clerk of recognizances ſhall enter 
the ſame flatutes into a book, taking 84. for every entry. 
. 8. If the party, to whom any ſuch ſtatute ſball he acknowledged, 
ſhall not, within four months after the acknowledging, bring unto 


the clerk or his deputy ſuch ſtatute ſo acknowledged, to the intent 


that the clerk may enter a copy thereof; every ſuch ſtatute not /o 
entered ſhall be void again/t all perſons as ſhall after the acknow- 
ledging of the ſaid ſtatutes purchaſe for money, or other good conſi- 


eration, lands liable to the ſaid ſlatute, or any rent, leaſe, or profit 


out of the ſame. | 

11. Error in debt upon a judgment given in debt before the 
mayor, &c. of the ſtaple upon a bond. And upon error brought, 
the error aſſigned was, Iſt, That it is not averred, that the parties 
were merchants at the time of the debt contracted: it is averred, 
that they were merchants at the time of the plaint levied ; but 
that is not enough: for tne ſtatutes of 27 E. 3. cap. 8. & 36 
E. 3. cap. 15 require, that one of them at leaſt ſhall be a mer- 
chant. 2dly, It does not appear, that the bond was given for 
a matter concerning merchandiſe. But the writ of error was 
quaſhed, becauſe the writ was directed majori, aldermannis, & 
vicecomitibus civitatis Briſtol, to remove the record of a judg- 
ment given upon a plaint levied before them ; and the record re- 
moved was of a judgment given upon a plaint levied before the 
mayor and conſtables of the ſtaple. 2 Ld. Raym. Rep. 819. 
Mich. 1 Ann. B. R. Gibbons v. Saunders, | 


This tide 3 (Qa) Saver Default. 


ſtands in 
Rollas here, 3 | . 2 
but ſeems [I. is good ſaver default, that he was impriſoned in ſuch « 
8228 f common priſon at the time, &c. though 15 was ted 
take ; and that he might have made attorney for him. 3 H. 6. 46. b.] 
this being a 


lace where no gentleman will be looking alter, or expeR to find it, 1 ſhall add no notes io this 
place, but refer to title rau LY, FA 8, 1 hall a6q-1 MA 


[2. The 


=. 
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[2. The ſame land though he was impriſoned for a treſpeſs 


done by himſelf. 3 H. 6. 6. 46. b.] | 
* ['3. It is good ſaver of default, that he was hindered by in- 


_ creaſe of water. 3 H. 6. 40. b.] 


For more of Statutes and Statutes [ Merchant, ⁊c.] in 
general, ſee Audita Muerela, Gntry, Exetution, 
Holding over, Prerogative, Recognizances, 


and other proper Titles. 


. 
* — 


(A) By Owner or Poſſeſſr of Goods, as by Bail- 
ment, &c. In what Caſes ſuch taking ſhall be 
Felony. | 


1. A FORESTER was indicted, that he feloniouſly cut and But it was 
; | a * ſaid, that 
carried away trees, and the juſtices would not arraign % , 7 

him; for the trees are annexed to the foil, which cannot be ſaid abated the 

felony notwithſtanding that a ſtranger had done it; and the trees, rec, and 
as here, were in the keeping of the forgſter. Br. Corone, pl. 76. 1 ** 


cites 12 Aſſ. 32. carried 


2. It was ſaid, that if a man bails goods to another to keep, and A man may 
after the owner, who bailed them, retates them frloniouſiy, that he take Sirown 
ſhall be hanged, and yet the property was in him; and Norton ene” aaa 
ſaid, that it was law, &c. Br. Corone, pl. 45. cites 7 H. 6. 42. where he 


bails them 


to J. N. and after ſteals them to the intent to charge the bailee of damages, this is felony ; per 
Needham. Brook ſays, gquere inde. Br. Corone, pl. 159. cites 13 E. 4. 9. 


3. W. was indicted, for that he had goods in his keeping, and It be. wu 
that he felopiouſly tool and carried them away; and it was doubted — man 


if a man who has goods in his poſſeſſion, can feloniouſly carry Chamber, 
except 


them away: it ſeems he cannot; for if the taking be not felony, except | 


the carrying away cannot be felony ; and ſo it appears elſewhere. het Where 
Br, Corone, pl. 45. cites 7 H. 6. 42. | | HOME, 
al OA 


man, he cannot take them feloniouſly, Br. Corone, pl. 159. cites 1 3 E. 4. 9.——IIf the party 


be guilty of no treſpaſs in taking the goods, he * be guilty of felony in carrying them —_— 
- a 


Vor. XIX. 


them away, that he ſhould be arraigned of this; quære tamen. Ibid. 
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Aud from this ground it has been holden, that one who finds ſuch goods as I have loft, and eons 
verts them to his own uſe animo furandi. is no felon, and a fortiorsti, therefore. it mult follow, 
that one who has the actual poſſcilion uf my gohds by my delivery for a lpectal purpoſe, as a 
carrier who receives them in order 10 carry them to a certain place, or tailor who has them in order 


to make me a ſuit of clothes, or friend why us intrutted with them to keep for my uſe, cannot be 


{aid to ſteal them by imbezzling of them alterwards. Hawk. II. C. 85. cap. 33. S. 2, 3. 


Hawk. Pl. 4. But it was held tnat the bailee after his poſſeſſion determined, 
_ 90. * may commit felony af the goods to him delivered; as where they 
that if the are bailed to carry to my houſe, and he carries them there, and 
Carrier after takes them ſecretly, this is felony. Br, Corone, pl. 159. 


takes awa . 
feretly eites 13 E. 4. 9. 


ni mo furandi, he is guilty of felony, becauſe the poſſeſſion which he received from the owner 
being determined, his ſecond taking is in all reſpects the ſame as if he were a mere ltanger. 


See pl. 8 — 5 But where a tav-rner delivers a piece [of plate] to the gueſt 
_— 84. in the tavern, and he takes it away ſecretly, this is felony; for it 
Alich, os 1095 never out of the poſſeſſion of the houſe. Br. Corone, pl. 159. 
& 37 Eliz. Cites IJ E. 4+ 9. | ; | 

B 


Baynes's caſe, S. P. the owner, his wife and ſervants then being in the houſe; and held not to 
[ 590 ] be burglary, but to be ſuch a robbery, whereby he was ouſted of the bcactit of his 
clergy, by the ſtatute 5 & 6 E. 6. cap. g. and v.as hanged, 


A filk- 6. A merchant alien bails a fardel of goods to a carrier to carry 
ant "py it ta Exeter, and by the way he opens the fardel, and takes part 


2 * amber, and after made report to the Chancellor that it was 

own nou , 

and th - - : f CGE a 

__— therefore when he did otherwiſe animo f-lonico, it is felony not- 

ſtole away withſtanding the okay and this by the opinion of ſeveral 
r. 


t 1 1 juſtices, but not of all. Corone, pl. 159. cites 13 E. 4. 9. 


agreed at the ſeſſions at the Old Byiley, 12 October 1664, by Hide Ch. J. Kelyng and Wild, titat 
this was felony, notwithſtanding tt was delivered to the party; for it was dehivered only to work, 
and ſo the intire property remained only in the owner. Kelyng 35. Anon.———lawk. Pl. C. 

O. cap. 33. S. 5. favs, it has been reſolved that even thoſe who have the poſſeſſion of goods by 


e delivery of the party, may be guilty of felony by taking away part thereof, with an intent to 


ſteal! it; as if a carrier open a pack, and take out part of the goods, or a weaver who has received 
filk to work, or a miller who has corn to grind, take out part with an intent to ſteal it; in which 
caſes it may not only be ſaid that ſuch poſſeſſion of a part diſtinct hom the whole was gained by 
wrong, and not delivered by the owner, but alfo that it was obtained baſeiy, fraudulently and 
clandeſlinely, iu hopes to prevent ts being diſcovered at all, or fixed upon any one when dif- 
covered. Hawk. Pl. C. 90. cap. 33. S. 3. 5 : . 


7. A lord cannot be principal of goods of his villein; for if he 
takes them ſecretly, it is no felony ; for he has title to take them, 


and therefore it ſeems that he may be acceſſary. Br. Corone, 
pl. 215. cites 29 H. 6. | 
Ifihe fbep- . If a man commits the keeping of his goods to bis ſervant, the 
"i — ſervant cannot take them feloniouſly ; for they are in his poſ- 
or * butcr ſeſſion. Br. Cotone, pl. 154. cites 10 E. 4. 14. Per Billing. 
the platc in | R 55 e Ls 
their keeping, or a ſervant other things in their keeping, this is felony per Huſſey, who ſaid that a 
butler was hanged for ſuch an act; but per Brian, it — be felony i for he cangat take that vi 
& armis which is in his cuſtody; and the juſtices were of the ſame opinion, therefgre guete- 
Bs. Corone, pl. 126. cites 3 H. 7. 12. 3, 7 OS EY 1 
* S. P. And ſo if 2 cook cart ies away the ſtuff, it is felony; for the ſame was always in the 
e , IOOoIoop 


gun. ” YD IS 


own ew mg WS 6 ww -5V 
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Tf 1 hail a bag of money to my ſervant to keep, & c. and be flies with It, this is felony; for when 
he is in my houſe to keep it, there it is iz my 6w7 po/ifſion. Br. Corone, pl. 58. cites 21 H. 7. 14. 
Per Cutler Serjeant, 15 

Ars my butler has my plate to keep, and he who keeps my horſe, if thoſe go away with it, it is 
felony. Br, Corone, pl. 38 cites 21 H. 7. 14. Per Cutler Serjeant. | 

But if I deliver a horſe to my ſervant to ride in an errand, and he goes away with it, or I ſend 
my fervant with money to pay at L. aud he goes his way with it, it is not felony, the reaſon1s that I 
delivered ii out of my potkethon, but the other remains in my poſſeſſion; note the diverfity, which 
Pigot, who demanded the queition, did not deny, but athrmed it, Br. Corone, pl. 38. cites 
21 H. 7. 14: 

Serjeant a ſays it ſeems generally agreed, that one who has the bare charge, or the 
ſpecial ule of goods, but not the poſſeſſiun of them, as a ſhepherd who looks after my ſheep, or 
a butler who takes care of my plate, or a ſervant who keeps a key to my chamber, or a gueſt who 
has a piece of plate (et before him in an inn, may be guilty of felony in traudulently taking away 


the ſame; for in all theſe caſes the oitence may as properly come under the word cepit, the in- 


jury to the owner is as great, «nd the fraud as ſecret, and the villainy more baſe than if it had been 
done by a ſtranger, Hawk. Pl. C. go. cap. 33. S. 6. 


9 Feme is no felon by taking the goods of her baron, becauſe 
ſhe has colour, therefore a fortiorari the very owner. Br. Corone, 


pl. 141. cites 5 H. 7. 18, 


10. By the ſtatute 21 H. 8. cap. 7. IF a ſervant ſball have à Tn the con- 


b ſtruction of 
caſket, jewel, or money, or giods or chattel of the maſter delivered this ſtatute, 


to him by the maſter to keep, and 172 ervant withdraw himſelf the follow: 
from the maſter, and go away with ſuch caſket, &c. to the intent ing opi- 
to leal the ſame, and defraud the maſter, Sc. or elſe being in the — 
ſervice, without aſſent of the maſter, imbezzle the ſame caſket, &c. en, 1ſt, That 
or any part thereof, or otherwiſe convert the ane to his own uſe, it _— 
with like purpoſe to fleal it, he ſhall be guilty of felony, if ſuch 2 der 
caſtet, & c. be of the value of 40s. wants to the 
| ; : owner of 
the goods, both ar the lime when they were d liuered. and alſo at the time when they were folers 
591 ] 24ly, That u is fri&ly confined to ſuc h goods as are delivered to keep, and therefore 
that a receiver, who having received his maſter's renis, runs away with them, or a 
ſervant who being inttuſted to ſell goods, or to receive money due on a bond, tells the goods, &c. 
and devarts with the money, is not within the ſtatute, but that a ſervant who receives bis maſter's 
goods from another ſervant, ts keep for the maſter. is as much guilty as if he had received them trom 
the maſter's own hands, becauſe luch a delivery is looked upon as a delivery by the maſter, 
34ly, That it inc/udes not the waſting or conluming of goods, however wilſul it may be, aer the 
taking away of an obligation, or any other bare choſe in action. | 
4thly, That it extends mot to the taking of ſuch things whereof the aRual property is not in the 
maſter at the time; and therefore, that if a ſervant having money, or corn, &c. delivered to him, 
melts down the money of his own head, without the command of his maſter, into a piece of plate, 
or turns the corn into malt, and then runs away with them, that he is not within the itatuice, becauſe 
the property of theſe things is fo tar changed by «ltcring them in ſuch a manner, that they cannot 
be known again, and the maler cannot afterwards take them without a treſpaſs; but it is agreed, 
that if a ſervant makes a ſuit of clothes of cloth, or a pair o* ſhoer leather, delivered to bim by the 
maſter, and then runs away with them, that he is within the itatute, becauſe the property is no way 
altered; and even in the firſt caſe whether the very taking of the plate or malt be within the 
ſtatute, or not, yet | can ſee no reaſon why the whole act of the ſervant taken together, ſhould 
not be looked upon as a converſion of the maſter's goods to his own uſe, gyith an intent to ſteal 
them, which brings it within the expreſs letter of the ſtatute; and it has been reſolved, that 2 
ſervant Who changes bis maſter's money from filver to gold, and then runs away with it, &c. is 
within the ſtatute; and I can fee no good diſtinction between that and the preſent caſe. Hawk, 
Pl. C. ga. cap. 33. S. 12; 13, 14, 15+ 5 


(g) Of what Things it ſhall be ſaid Felony. 


1. TNDICTMENT that W. N. felonicufly took and carried 2 


away fix boxes of charters concerning the inheritance of ,, haue 


W. C. in the boxes being. Per Nele, that which ought to be felony, fme worrb 


X x2 ought in them 
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ſelves. and Ovght to be of the value of 12d. and of charters there is no value. 
: Oar And per Choke, it is no felony; for charters are real, and not 
© t - , 
Whote vajus Chattels real, and therefore no felony; and the box is of the nature 
frem the re- Of the charters ; for he who is attainted of felony ſhall not forfeit 
dation ibey his charters of his land, but he ſhall forfeit a ward and term for 
or E s . - . 
x ful "wag years; for thoſe: are chattels real; to which all the juſtices 
which can. agreed. And after the defendant was diimifſed of the indictment 
zo! be ftolen, of the box; for it is not felony for the cauſe aforeſaid. Br. Co- 
SS Peper or . 3 . 
een FOE pl. 154. cites 10 E. 4. 14. 
on which are written afſurances concerning lends, or obligations or covenants, or other ſecurities 
for a debt, or other choſe in ation; and the reaſon; Mherefote there can be no felony in taking 
away any fuch thing, ſeems to be, becau'c, generally ſpeaking. they being of no manner of ule 
to any but the owner, are not ſuppoſed o be fo much in danger of being ſtolen, and therefore need 
not to be provided for in ſo ſtrift a manner as thoſe tungs which are of a known price, and every 
body's monty; and for the like reaſon it is no telony to ike away a vin, Or an iufant in ward, 


Exc. Hawk. Pl. C. 93 cap. 33. S. 23. 


-: gh Pl. 2. A man has a mere property in ſome things that are tame by 
* #0 nature, and yet in reſp:&t of the baſeneſs of their nature a man 
{hall not commit any larceny, great or ſinal!, though he fteal 
them, as of maſtiffs, blood-hounds, or of other kind, dogs, or of 
cats; and Exewile it is of their whelps or young. 3 in{t 109. 
3. One W H. had in the night digged up the graves of diverſe 
everal men, and of one woman, and ton rhe winding-ſheets from 
the bodies, and buried the bodies again. Reſolved that the pro- 
perty of the ſheets was in the executors, adminiſtrators, or other 
owner of them ; for the dead body is not capable of any property, 
and the property of the ſheets muſt be in ſome body; and accord- 


ing to this reſolution he was indicted of felony at the next afſizes; 


but the jury found it but petit larceny, for which he was whipped, 
as he well deſerved. 3 Iuſt. 1 10. at Leiceſter Aſizes in Lent, 
10 Jac. Hain's caſe. | 


J 592 ](C) In what Caſes the ſterling the ſame Things 
may be Felony in one Reſpect, and nos 10 in another 
Reſpect. 


8. * 1. FF one who has no right, cuts down trees, and lets them lie, 
why ard at another day afterwards carries them away, this may 
te Court. be felovy ; but not where they are taken and carried away at the 


Vem. 187. ſame time. Allen 82, 83. Per Cur, Mich. 24 Car. B. R. in 
mig as * caſe of Udal v. Udal. 


24 C27. 2. . 5 a . 7 
B. R. in 2. So if a man cuts and carries away corn at the ſame time, it 
coſe of is not felony, becauſe it is but one att; but if he cuts it and Jays 


2 it by, and carries it away afterwards, it is felony ; per Hale Ch. J. 


Hawk. Pl. Mod. 89. pl. 35. Mich. 22 Car. 2. B. R. Anon. 
1. 9. cap. | 
43- S. 21 fays. that ſuch goods, the ſtealing whereof may amount to felony, ought to be no wa 


aß sed to ihe firechold, and therefore it is wo larceny, but bare treſpaſs to (ical corn or graſs 
growing, or appics ona nice, or leaf on a church or houſe; but it is larceny to take them, being 


ſevered from the freetiold, whether by the owner, or even by the thief himſelf, if he ſever them 


at dus Lime, and eben comes again at another time and takes them, And the general —_— 
\ this 


» 1-6 
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this diſtinction between chattels fixed to a freehold, and thoſe Iying looſe, perhaps may be this, 
becauſe the former not being removed without trouble and difficulty, are not ſo liable to be 
ſtolen, and therefore need not to be ſecured by fo ſevere laws as the others require. 


(D) Indiftment and Pleadings. 


| OD felonice pj equum, is not good; for it ſhould be The indie 


felonice ce;it © a»duxit. Br. Corone, pl. 159. cites ent faith 
E 3 E : felonice 

M. 2 E. 3. and Itin. Not. 8 E. 3. o 
| : Por tat it, 


yet the removing of the things taken, though he carry not them quite away, fatisfies this word 
afportavit; as if 4 gueit takes he coverlet or theets off his bed, and riſing before day, takes the 
coverict or ſheets out of the chamber where he lay into the hall, to the 1atent to ſteal them, and 
went to the ſteble to fetch his horfe, and the loftler appr: hended him: end this was adjudged 
larceny; and the covrriet or ſheets were carried 2way, being removed trom the chamber to the 
hall, albeit they were ſt:i| in the houſe of the owner, So if a man's horle be in his cloſe, and 
one takrs him, and as he is carrying him away he 18 apprehended before he gets out of the cloſe, 
vet this is fulhctent to meke it Jarceny, 3 inſt. 108, 109. Hawk. Þi. C. 92. cap. 33. S. 18. 
S. P. Neither 1s he lefs guilty who pulls oft the wool tic m another's ſheep, or ſtrips their ſkins, , 
with an intent to ſteal them, or he who intending to fteal them, or he who intending to ſtcal plate 
takes it out of a trunk wherein it wes, and lays it on the floor, and is ſurpriſed before he can 
carry it off. 


For more of Stealing in general, ſee Feræ Nature, Houſe 
(C) Lodger, Maſter and Servant, and other 
proper Titles. 


Steward of Courts. 


(A) His Office and Authority, and how conſidered. 


. I * Court Baron the ſuitors are judges, but in /zet the * Br. Jurife 
ſteward is judge. Br. Judges, pl. 18. cites 12 H. 7. 16. 273 
cites Fitah. Det. 177. and not the lord nor his ſteward.————S2 in hundred, aud in the 
county : but in Court of Piepcuders the fleward is judge; tor there are no ſuitors; for where 
ſuitors are, they are judges, and not the ſteward. Br. Judges, pl. 20. Cites 6 E. 4. 3. Per Choke, 
S. P. In county court, court baron, and hundred, as well in writ of right patent as in [ 5 93 ] 
juſticies and other ſuits there; and the ſheriff, ſteward, and bailiffs are not judges & 
there; quod nota bene. Br. Judgments, pl. x28. cites 39 H. 6. 5. S. P. And the bailitf 
and ſheriff are only miniſteis. Br. Court Baron, pl. 21. cies 6 E. 4. g. 


2. Any that ſupp/ies another*s place, or that is in any employ- 
ment deputy to another, may according to the true ſenſe of che 
word be termed a ſteward; as the high ſteward of England. 

| Xx 3 | cauſe 
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cauſe the king appoints him in divers matters to exerciſe his 
place; and fo the under ſheriff may be termed by the name of 
the ſheriff's ſteward, being his deputy. And how properly the 
lord's ſteward is ſo named, any man may judge by this, that tae 
whole authority of the ſteward is derived from the lord, as from 
® But » lord the head; and not only fo, but witha! he * repreſents the lor d' 
2 1 perfor in many employments; for in the lord's abſence he fits as 
we few. J© 7 in Court to puniſn offences, determine controverſies, re- 
ard or dreſs injuries, and the like and farther, ſome things he performs 


5 0 er in the lord's name, and not in his own name; for if the ſteward 
70. b. pl. 41. : : 
Arg. in caſe admits any copyholder, or by ſpecial authority, or particular 
of Wythers cuſtom, licenſes a copyholder to alien, the admittance and 
v. Ilebam. licence ſhall be made in the lord's name, and the entry in the 
court-roll ſhall be, quod dominus per ſeneſcallum adit & 
licenciavit, and not that the ſteward did admit or licenſe. Co. 
Compleat Copyh. 55, 56. 8 45.—8. P. Co Litt. 61. a. b. 
3- In a court baron the ſuitors are the judges in rea! cauſes, but 
not in perſonal; per Shute J. Godb. 49. pl. 60. Mich. 28 & 
29 Eliz. B. R. Anon, . | 
By cuſtom 4. By pre/cription a Court may be claimed to be held tefore the 
Aeg nun. feward. Godb. 68. pl. 83. Mich. 28 & 29 Eliz. B. R. in 
the teward Caſe of Lover v. GorsTon, Cites 6 E. 4. but if there be no 
a e cuſtom or preſcription to warrant it, then as 4 H. 9. is, it is coram 
N ſeneſcballs & ſectatoribus. And per Gaudy, every court baron 
fuitors. Le. is to be holden before the ſuitors, if there be no preſcription to 
3:6. Anon. the contrary : but a leet always before the ſteward. And it was 
ſaid at the bar to be the form of pleading in the book of entries, 
that in rea] cauſes the Court was held before the ſuitors, and in 
perſonal cauſes before the ſteward. Godb. 69. pl. 83. in caſe of 
Lovel v. Golſton. . 
5. A ſteward is an cer of truſt; for he enters plaints in the 
Court, and ſurrenders, and although he has not a judicial place, 
yet he has a minifterial place, and the lord and tenants repoſe 
their truits in him, and is alſo an office of il. Arg. 4 Le. 244. 
pl. 397. Paſch. 8 Jac. C. B. in caſe of the Earl of Rutland 
V. Ss er. | 
6. The ſteward is but a cle, and nit a judg-; for he ſhall 
not be named in a writ of falſe julgment, nor ſhall hold plea of 
any actions but under 20s. Fer Walmſley J. 2 Brownl. 335. 
Paſch. 8 Jac. C. B. in the Earl of Rutland's caſe. | 
Raym. 22. 7. Stewardſhip of a court baron is a private thing, and does 
Anon. but not concern the adminiſtration of juftice. Sid. 40. pl. 5. Paſch. 
N 24 faid by T'wiſden to have been 


elend 13 Car. 2. B. R. in Stamp's c 
the Court ſo adjudged in this Court, 


inchned | 
that a mandamas lay io reſtore one to a ſtewardſhip of a court leet, but not of a court baron, But 
it was achourned, and precedents ordered to be ſcarched. — See Mandamus (E). 


2 Lev. 18. 8. Steward of a court baron is ju/ge of that part of the Court 
1 23 that concerns the copyholders, and is regiſler of the other. Per 
B. K. The Hale Ch. J. Vent. 153. Mich. 23 Car. 2. B. R. Iles's caſe. 
King v. the Churchwardens of Kingſcleere ſeems to be S. C. and therefore Hale Ch. J. ſaid. that 
Jig 14 au officer of juſlicc, uulels he be fte wald at will only. (B) Hu 
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(B) His Porver, as 10 Fines and Amercements. 


I. Tf any ſuitor preſent in Court refuſe to be of the jury, or if any 
; make another ſuch contempt, or any contempt or diſobe- 
dience in a court leet, the ſteward may ſet a fine upon him, with - 
out afirming by affrerors. But when one is amerced that {hall 
be affcered. Kuch. of Courts 84. tit. Authority of the Steward, 
cites 10 H. 6; 7. ; 

2. All fires in a leet may be aſſeſſed by the ſteward, and all 
amerciaments by the atteerars, and in the avowry there for the 
amerciament, the defendant alleges preſcription in the uſage of 
this aſſeſſing by affeerors; per Frowick and Kingſmill J. Kelw, 
65. pl. 5. rin. 20 H. 7. Anon. 

3. In replevin the defendant preſcribed to diſtrain for all amer- 
ciaments in the manor, &c. and that the plaintiff being a copy- 
hold tenant, was preſented by the nomage for not repairing a 
copyhold tenement, for which the feward amerced bim 10s. it was 
held, that the ſteward might aſſeſs fines for a contempt, but could 
not amerce without a preſcription. 1 Le. 242. pl. 327. Mich, 
32 & 33 Eliz. B. R. Blunt v. Whiteacre. 

4. For ſuch fences as are within the „„ the ſteward, 
as jud e, and of which he has the vieu, he may aſſeſs a fine, but 
not otherwiſe without preſer.tment. So that for not coming to 
Court, and doing ſuit, he cannot fine without preſentment ; for 
non conſtat to him, if the perion was reſident within the leet or 
not, or what cauſe he had for his ablence. Cro. E. 241. Trin. 
33 Eliz. B. R. Fall v. Turbet. 

5. It was objected that an amerciament, for which the ayowry 
was, ought to be by the ſuitors, being 1½ a court baron, they 
being judges there, and not by the ſteward. But reſolved well 
enough; for it is the common courſe tbreugbeut the realm, that 
the amerciaments are aſſeſſed by the ſteward. Cro. E. 748. 
pl. 1. Paſch, 42 Eliz. B. R. Rowleſton vy. Alman. 


(C) His Power, as 49-the Fury. 4 


1 FF a jury in a leet after an oath made to prefent the articles S. P. Kitch, 
of the leet, refu/- to make preſentment according to their - 8 
oath, the ſteward who is judge there may afſe/s a fine upon every tönt ot 


one of them at his diſcretion for his concealment and contempt, the ſteward, 


D. 211. b. pl. 31. Paſch. 4 Eliz. Anon. cites 10 E. 


2. If the jury conceal any thing, the ſteward may impannei * 
another jury to inquire of the concealment, and if that be found 
they ſhall forfeit 20s. to the lord of the manor. Kitch, of 
Courts 32. tit, Charge in Court Leet. 


Rx 4 fo | (D) His 


593 Steward ok Courts. 
cauſe the king appoints him in divers matters to exerciſe his 
place; and fo the under ſheriff may be termed by the name of 
the ſheriff's ſteward, being his deputy. And how properly the 
lord's ſteward is ſo named, any man may judge by this, that tae 
whole authority of the ſteward is derived from the lord, as from 
® But a lord the head; and not only ſo, but witha! he * repreſents the lord”s 
of 3 wn? per ſen in many employments; for in the lord's abſence he fits as 


cannot be bis . ” . . 

own flew- Judge in Court to puniſh offences, determine controverlies, re- 

my 3 dreſs injuries, and the like and farther, ſome things he performs 
. - 


a. in the lord's name, and not in his own name; for if the ſteward 
Arg. in caſe admits any copyholder, or by ſpecial authority, or particular 
of Wythers cuſtom, licenſes a copyholder to alien, the admittance and 
v. Hehe. licence ſhall be made in the lord's name, aud the entry in the 
court-roll ſhall be, quod dominus per ſeneſcallum admit & 
licenciavit, and not that the ſteward did admit or licenſe. Co. 
Compleat Copyh. 55, 56. 8 45.—S. P. Co Litt. 61. a. b. 
3- In a court baron the ſuitors are the judges in real cauſes, but 
not in perſonal; per Shute J. Godb. 49. pl. 60. Mich. 28 & 
29 Eliz. B. R. Anon. 5 
By eufiom 4. By preſcription a Court may be claimed to be held tefore the 
wn. Hetuard. Godb. 68. pl. 83. Mich. 28 & 29 Eliz. B. R. in 
the ſteward Cafe of LoveL v. GorsTon, cites 6 E. 4. but if there be no 
may be cuſtom or preſcription to warrant it, then as 4 H. 9. is, it is coram 
0 Jeneſchails & ſedtatoribus. And per Gaudy, every court baron 
ſuitors. Le. is to be holden before the ſuitors, if there be no preſcription to 
3:6. Anon. the contrary : but a leet always before the ſteward. And it was 
ſaid at the bar to be the form of pleading in the book of entries, 
that in real cauſes the Court was held before the ſuitors, and in 
perſonal cauſes before the ſteward. Godb. 69. pl. 83. in cafe of 
Lovel v. Golſton. ä 
5. A ſteward is an cer of truſt; for he enters plaints in the 
Court, and ſurrenders, and although he has not a judicial place, 
yet he has a minifterial place, and the lord and tenants repoſe 
their truits in him, and is alſo an office of il. Arg. 4 Le. 244. 
pl. 397. Paſch. 8 Jac. C. B. in caſe of the Earl of Rutland 
v. Spencer. 
6. The ſteward is but à cle, and nit 4 judg-; for he ſhall 
not be named in a writ of falſe judgment, nor ſhall hold plea of 
any actions but under 20s. Fer Walmſley J. 2 Brownl. 335. 
Paſch. 8 Jac. C. B. in the Earl of Rutland's caſe. 
Raym. 12, 7. Stewardſhip of a court baron is a private thing, and does 
Anon. but not concern the adminiſtration of juftice. Sid. 40. pl. 5. Paſch. 
1 13 Car. 2. B. R. in Stamp's . faid by Twiſden to have been 
the Court fo adjudged in this Court. 


inchned ; 
that a mandamas lay io reſtore one to a ſtewardſhip of a court leet, but not of a court baron. But 
it was acjourned, and precedents ordered to be ſcarched . — See Mandamus (E). 


2 Lev. 18, 8. Steward of a court baron is ju/ge of that part of the Court 
_ 23 that concerns the copyholders, and is regi/ler of the other. Per 
B. K The Hale Ch. J. Vent. 153. Mich. 23 Car. 2. B. R. Iles's caſe. 
King v. the Churchwardens of Kingſcleere leems to be S. C. and therefore Hale Ch. J. ſaid, that 
Jig 14 au officer of jullice, ualcls he be ſte wald at will only. (B) Ha 


(B) His Porver, as 10 Fines and Amercements. 


1. | i. any ſuitor preſent in Court refuſe to be of the jury, or if any 
f make another ſuch contempt, or any contempt or diſobe- 


is dience in a court leet, the ſteward may ſet a fine upon him, with - 
_ out afirming by affeerors. But when one is amerced that {hall 
1 be affeered. Kuck. of Courts 84. tit. Authority of the Steward, 
rd cites 10 H. 6, 7. | | 
wy | 2. All fires in a leet may be aſſeſſed by the ſteward, and all 
ad amerciaments by the atteerars, and in the avowry there for the 
* amerciament, the defendant alleges preſcription in the uſage of 
_— this aſſeſſing by affeerors; per Frowick and Kingſmill J. Kelw, 
5 65; „ Frum 20 H. 7 Anon F 

3. In replevin the defendant preſcribed to diſtrain for all amer- 
ciaments in the manor, &c. and that the plaintiff being a copy- 
e hold tenant, was preſented by the homage ſor not repairing a 
copyhold tenement, for wiich the feward amerced him 105. it was 
* held, that the ſteward migtit aſſeſs fines for a contempt, but could 
1 not amerce without a preſcription. 1 Le. 242. pl. 327. Mich. 
” 32 & 33 Eliz. B. R. Blunt v. Whiteacre. | 
5 4. For ſuch fences as are within the „ the ſteward, 
_ as jud e, an of which he has the view, he may aſſeſs a fine, but 
not otherwiſe without preſentment. So that for not coming to 
4 Court, and doing ſuit, he cannot fine without prefentment ; for 
5 non conſtat to him, if the perion was reſident within the leet or 
> not, or what cauſe he had for his abſence. Cro. E. 241. Trin. 
f 33 Eliz. B. R. Hall v. Turbet. | 


5. It was objected that an amexyciament, for which the avowry 


95 was, ought to be by the ſuitors, being in 4 court baron, they 

5 being judges there, and not by the ſteward. But reſolved well 

5 enough; for it is the common courſe threughout the realm, that 

f the amerciaments are ailefſed by the ſteward. Cro. E. 748. 

f pl. 1. Paſch. 42 Eliz. B. R. Rowleſton y. Alman. 

| 

; (C) His Power, as-49-the Fury. 5 8 
| 7 | pl. 3 


1. JF a jury in a leet after an oath made to preſent the articles S. P. Kitch, 
of the leet, refu/- to make preſentment according to their - 8 | 
oath, the teward who is judge there may 4ſ%%/ a fine upon every thoviey = al 
ane of them at his diſcretion for his concealment and contempt, the ſteward, 
D. 211. b. pl. 31. Paſch. 4 Eliz. Anon. cites 10 E. 
2. If the jury conceal any thing, the ſteward may impannet * * 

another jury ta inquire of the concealment, and if that be found 

they ſhall forfeit 20s. to the lord of the manor. Kitch, of 


Courts 32. tit, Charge in Court Leet. 


Rx 4 (D) His 
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See( A) pl. 1. 


Br. Ley- 
Gager, pl. 
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Steward of Courts. 


(D) His Power, as zo puniſhing Offences in Court. 


I. FF a tithingman refuſes to make preſentment in a leet, the 
ſteward ſhall impoſe a reaſonable fine upon him. Br. Leet, 


——8 R-p. Pl. 36. cites 10 H. 6, 7. 


38. d. Arg. 


cites S. C. in Giieſiy's caſe. 
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8 Rep. 38. 


Gr 


cor dingly. 


Mo. 470. 


pl. 673. S. C. 


accord - 
ingly—— 
Ow. 113. 
S. C. And 
Gawdy at 
fiſt was of 
opinion 
againſt the 
action. but 
#frerwar''s 
be changed 


2. If one of the jury departs without giving verdict the ſteward 
may fine him. Arg. 8 Rep. 38. b. in Griefly's cafe, cites Lib. 
Intrat. Amerciament in Det. fol. 449. 

3. A perſon inhabiting within a leet was cheſen for con/table 
by the homage, but refuling to be ſworn to execute the office 
went away out of Court in contempt of it, and was fined by the 
ſteward for this contempt 5l. and . 8 good. Sav. 93. 
pl. 173. Trin. 30 Eliz. Grieſly's caſe. 

4. The ſteward telling one who was preſent, that he was a 
ſuitor to the Court which he then held, and that he ought to be 
ſworn to inquire, &c. who replied, in ſaying fo, thou lieſt; for 
which he ſet a fine of 20s. upon him. And in an action of debt 
brought for this fine, upon nil debet pleaded, the plaintiff had a 
verdict and judgment; and upon a motion to ſet it ande all the 
Court held, that it was an apparent contempt and abuſe of the 
ſt ward, he being a judge and in his authority; and that he him- 
ſelf might aſſeſs a fine for ſuch contempt, and that debt lies with- 
out any preſcription alleged to aflefs ſuch fines, or to have an 


bis opin on, action; and judgment for th- plaintiff. Cro. E. 581. pl. 4. 


and con- 


curred with 


Mich. 39 & 40 Eliz. B. R. Lincoln (Earl) v. Fiſher. 


the other juſtices ; whereupon judgment was given for the plaintiff. 


There is no 


Court 
wich can 
fine bur 
my im- 


5. Popham ſaid, that if any miſdemean him in a Jeet in a very 
outragens manner, the ſteward may commit him, Ow. 113. in 


the caſe of the Earl of Lincoln v. Fiiher. 


priſon alſo, unleſs it be a leet, which is the phœaix; for the ſteward may fine but not impriſon, 
Roll. Rep. 35. Per Coke Ch. J. Trin. 12 Jac. in Cem, Scacc. in the caſe of Bullen v. Godtiey, 


(E) Puniſbable in what Caſes. 
1. . was of felony done in D. where there was 
no ſuch vill in the fame county, by which the juſtices would 
not arraign him, but let him by mainprize, and awarded capias 
azainſ} the lord of the Teet and his ſteward A taking of ſuch in- 
diftment, Br. Corone, pl. 193. cites 41 Aff. 30. | 
2. 1 Fac. 1. cap. 5. Enacts, that no fleward, deputy ſteward, 
or other under fleward of any court teet, ſhall, direttly or indirettly, 
take, receive, or make benefit to his own uſe, in money, goods, or any 
other thing, to the value of 124. by virtue or colour of any demiſe or 


grant of any of the profits, perquiſites, ar amercements of any ſuch- 


courts 
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courts which rightfully belong to the lord, on pain of 40l. for every 
offence, and of being 5 of being ſteward of ſuch Court or any 
other : one moiety of the forfeitures to the crown, and the other to 
the proſecutor, 

3. An information in nature of a quo warranto was moved for 
againſt the ſteward of a court leet for impannelling a jury not duly 
ummoned, which the bailiff is the proper officer to do; and they 
ſhould all be freeholders : for they only have a right to be jury- 
men. But no freeholders were ſummoned ; and ſix other perſons, 
who had no right, being preſent in Court, were ſworn ; and fix 
freeholders, being likewiſe in Court, refuſed to be ſworn becauſe 
they were not ſummoned ; neither would they ſerve with thoſe 
who had no right to be of the jury; whereupon the ſteward 
ſwore ſix more; and the jury, thus conſtituted by the ſteward of 
twelve perſons who had no right to be jurymen, choſe the bailiff 
and conſtables. This being the fact, a rule was made for the de- 
fen lant to ſhew cauſe why an information ſhould not go againſt 


him. 8 Mod. 135. Trin. 9 Geo, 1724. The King v. 


Harriſon. | 
Ros (F) Appointed how. IJ 596] 


1. HESE ſtewards for the moſt part have patents for their 8. p. co. 

A offices, yet they may be etained by parel; and this re- Lirt. 64. b. 

. h - ] . 2 27 ] 2 all 2 h ai h h SS Kelw, 

tainer by parol is as effedtual in all points before diſcharge, as the 8 b. pl.. 

moſt a ffectual inſtitution by patent; for a ſteward thus retained. Mich. 2H. 8. 

may take ſurrender out of Court, or make voluntary admittances, or by Fineux, 
any other act incident to the office of a tteward, as well as a "co" 


ſteward inſtituted by patent. Co. Compleat Copyh. 56. S. 45. ningſpy J. 


accord- 
ingly. D. 248. pl. 79. Hill. 8 Eliz. S. P. held by the ſame juſtices, which, and alſo the fame 
being in the very words of Kelw. ſhews it to be only a tranſcript. Godb. 142. pl. 175. 


Trin. 31 Eliz. C. B. in caſe of BLaGcrove. v. Woop, Woalmiley J. held, that he may be ſteward 
by word only in poſſeſſion, that is, when he holds a Count in poſſeſſion; but he cannot be ſte ward 
out of Court without a patent, becauſe he is then out of poſſeſſion; and therefore it was the 
opinion of the whole Court, that the ſurrender out of the Court to the ſte ward by word was not 
good. ———Le. 227. pl. gog. Paſch. 33 Eliz. C. B. S. C. argued, and there a difference was 
taken between a {teward of a manor, and a ſteward of Courts, that a fleward of a manor may take 
ſurrenders in any place, but otherwiſe it is where a ſteward 1s retained to keep Courts, that all 
his power eis within the Court, and not without, But this difference was denied of the other fide, 
and the cauſe was adjourned. Lord of a manor may retain one to be a ſteward of his manor 
by parol, and to hold the Courts thereof, and this retainer ſhall ſerve till he be diſcharged. 4 Rep. 
29, 30 pl. 19. Paſch. 36 Eliz. Down v. Hopkins. Cro. E. 323. pl. 11. S. C. but 
S. P. does not appear 4 Rep. 30. pl. 20. Trin. 41 Ehz. B. R. Harry v. Jay, S. P.——— 
And where in cjectment the queſtion was, if baron and teme copyholder, in right of his feme, ſur- 
render out of Court into the hands of the ſteward; and ſhe was examined by him, it not bein 
proved that he was ſteward by patent, nor any ſpecial cuſtom to warrant it, whether it was g 

or not; and they all reſolved that it was: and Montagne ſaid, that he had known it to be ſo ad- 
judged, Cro. }. 526, pl. 2. Paſch. 17 Jac. B. R. Smithſon v. Cage. 


2. But in the king's manors, a ſteward cannot be retained by 
parol, by the mouth of the auditor or receiver; but to make the 
ſteward's authority current, eſpecially to make voluntary ad- 
m-ttances, it is neceſſary to have a patent, and then by virtue of 
his patent, without any ſpecial authority or particular cuſtom, he 


may juſtify the making of any voluntary admittance upon eſcheats 
| | or 
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or forfeitures, or'the doing of any act belonging. to his office; 
but though he may ex officio do thoſe things without ſpecial 
warrant, yet duty binds him, before he makes any voluntary ad- 
mittance, to inform the Ld. Treaſurer of England, the Chan- 
cellor, and Barons of the Exchequer, or ſome of them, for his 
better direction, and the king's better benefit. Co. Compleat 


Copyh. 56. S. 45. 


One adling as Steward without Authority. 
M bat Acts of his ſhall be valid, and how. 


1. IF wander fleward holds court baron, and grants copyhold to the 
tenants without authority of the lord, or high ſteward, this 

is good; for it is in Fg Court ; contra where it is done out 

of Court without ſuch authority. Br. Court Baron, pl. 22. 


" Cites 2 E. 6. 


2. The law is not very curious in examining the imper- 
fections of the ſteward's perſon, nor the unlawfalneſs of his au- 


_ thority ; for be he an infant, or non compos mentis, an idcot, or 


C. 597 } 


Junatick, an ou!law, or an excommunaicate, yet what things ſcever 
ne performs as incident to his place, can never be avoided for any 
ſuch diſability, becauſe he performs them as a judge, or at leaſt 
as cuſtom's inſtrument; and for his authority, though it proves 
but counterfeit if it come to exact trial, yet if in appearance, or 
outward ſhew, it ſeems current, that is ſufficient ; as if | grant the 
ſtewardſhip'of my manor of Dale by patent, and in the patentee's 
abſence, a ſtranger by my appointment keeps Coutt, this is au- 
thentical. If a grant of a ttewardihip be made to one, and for 
ſome fault or defect in the grant, it is avoidable, yet Courts kept 
by him before the avoidance ſhall ſtand in force, and whatſoever 
he did as ſteward is ever unavoidable; as if a corporation retains 
a ſteward by parol, and he keeps a Court, puniſhes offences, 
decides controverſies, takes furrenders, makes admittances, either 
upon furrenders or deſcents; theſe acts, being judicial, ſhall ever 
fand for current, though his authority be - upon a wrong 
foundation ; for a corporation cannot inititute any ſuch officer 
without writing: and ſo if the king's auditor or receiver retain 
a Reward by parol, he may lawfully execute: any judicial act; 
but things: which he performs as cuſtom's inftrument, not as 
judge, ſuch as are voluntary admittances, neither in the retainer 
by the corpor-tion, nor in this retainer by the king's officers, 
ſhall any writ bind; but if a ſtranger, without the appoint- 
ment of the lord, or conſent of the right ſteward, or without 
any colour of authority, well on his own head come into a manor, 
and keep à Court, it ſeems that the performance of any judicial 
duty, or the executing of 2ny act whatſoever, will not be war- 
ranted, efpecially if the Court be kept without warning given 
to the bailiff by precept, according to the cuſtam. Co. Com- 
pleat Copyh. 56. S. 45. 

3. A 


Steward of Courts, 


3. A grant of a ſtewardſhip of a manor was to two, afterwards 
one f them, without the other, granted a copyhold, Manwood 
Ch. B. in delivering the judgment of the Court, held that this 
grant of a copyhold by one of them was good; and he took a 
diverſity between ſuch grant by a fleward who has colour and no 
right to hold a Court, and one that has neither colour nor right ; 
for if one that has colour aſſembles the tenants, and they do their 
ſervice, what he docs is good; as if under ſteward on the death 
of tlie head ſteward, or the lord's clerk holds a Court without 
any diſturbance by the lord, though he has no patent nor expreſs 
authority to be fteward, becauſe the tenants are not compellable 
to examine or enquire into the lawfulneſs of the authority of the 
{teward, neither is he bound to give any account of it to them. 
Mo. 110, 111, 112. pl. 252. Paſch. 22 Eliz. in the Exchequer, 
Kuowles v. Lucy. | 
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S.C.&P, 
cited 12 
Mod. 471. 
in the caſe 
of Parker 
v. Kett b 
Holt Ch. J. 
in deliver- 
ing the opi- i 
nion of the 
Court, and 
allowed by 
him; and 
he ſaid tha 
the in- 
ſtances 
mentioned 
make a co- 
lourable 
ſte ward. 


S. C. & P. 


cited by Holt Ch. J. in S. C. of Parker v. Kett. Ld. Raym. Rep. 661. 


4. Acts done by one who keeps a Court as ſteward without If a ſteward 
authority, if they come in by preſentment from the jury, or of de fade ad- 


neceſſity, are good, as admittance of heir on preſentment, or o 
one by a ſurrender to an uſe, and a preſentation of nuiſances 
before him are good; but ads voluntary, as grant of a copyhold 
eſcheated, are not good. Cro. E. 699. pl. 13. Mich. 41 & 42 
El. B. R. Per tropham in the caſe of Harris v. Jays. 


may take a ſurrender, and a 


(H) Forſeiture of his Office. 


9 office of a ſteward may be forfeited three manner of 
ways. 1ſt, By abuſer. 2dly, By non-uſer, 3dly, By 
refuſer. 1ſt, By abuſer, as if the ſteward burns the court rolls, 
or if he takes a bribe to wink at any offence, or uſes partialit 
in any cauſe depending before him; theſe and the like abuſes will 
make him ſubject to a forfeiture. 2dly, By non-uſer, as if the 
ſteward by his patent being tied to keep Court at certain times of 
the year, without requeſt to be made by the Jord, fails, and by 
his failure the lord receives any prejudice, this is a forfeiture. 
But if the lord be not damnified, then this non-uſer is no for- 
feiture. 3dly, By 9 the office of a ſteward may be thus for- 
feited; if the ſteward be tried by his patent to keep Court, upon 
a demand or requeſt to be made by the lord, if the lord demands 
or requeſts him to keep a Court, and he fails, this is a — 
By thoug 


f mils a copy- 


holder it 1s 
good, tho“ 
he be not a 
Reward de 


jure. Arg. 


2 Lev. 184. 
Hill. 28 & 


29 Car. 2. B. R. in the caſe of Hippſly v. Lucke. 


Ld. Raym, 
Rep. 660. 
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though the lord be thereby nothing damnified, Co. Compleat 
Copyh. 56. 8. 45» : ” 


(I) Deputy. Tn what Caſes the Steward may 


make a Deputy, and his Power. 


1. QOME have thought that an under ſteward may be made 
without ſpecial words in the ſteward's patent authorizing 
him to make a deputy; but furely ſince it is an office of know- 
ledge, truſt, and difcretion, it cannot, unleſs it be in cafes of ne- 
ceſfety ; as if an office of ſtewardihip deſcend unto an inan, he 
may make a deputy, becauſe the law preſumes he is himſelf 
incapable to execute it. Co. Compleat Copyh. 57. S. 46. | 
2. The under ſteward is the ſteward's deputy, and ſometimes 
appointed by writing, ſometimes by pare: and the extent of his 
authority is as great as the ſteward's own authority, and his office 
conſiſts in performance of the ſelf- ſame duties that the high 
ſte ward himſelf is to perform; only in this point the power of 
the ſteward goes beyond the power of the under ſtew.rd, that 
the ſteward can make an admittance out of Court, and it hall 
ſtand good, if entry be made in the court roll that he tha: is ad- 
mitted, has paid his fine, and has done fealty ; but the under 
fleward, though he may take a ſurrender out of the Court, yet he 
cannot make any admittance out of Gurt without ſpecial authority 
er particular cuſizm, Co. Compleat Copyh. 57. S. 46. 
S. c. cited 3. The ſteward appointed a deputy to keep a Gurt & ad tra- 
by Hon Ch. dendum certain lind of a deceaſed tenant to one W. by copy, for 
8 " life. Aſterwards the ſaid deputy commanded one H. his fervant, 
Rep. 661. 1 keep the ſaid Court and grant the ſaid land by copy ut ſupra, 
io debver- tohich he did, and the lord of the manor ſub/izned it and confirmed 
mg inert it. And the jury alſo found, that the ſaid H. had many times 
the Court; kept the faid Court both before and after; and that the cuſtom of 
= _ the manor was, that the ſteward or his deputy might take ſur- 
3 renders and grant eſtates by copy. And the whole Court was 
ing of the clear of opinion, that the grant, for the manor of it was good, 
3 eſpecially the lord having agreed to it; and judgment accordingly. 
the La. > Le. 288. pl. 304. Trin. 26 Eliz. B. R. Ld. Dacres's caſe, 


Dacres g- : i P 
mificd nothing. bring afl er the grant, and could amount to no more than a declaration of his coyfent, 


or t moſt io a conf mation, but could not amount to a grant; and a releaſe or conſu mation of 
eopyhoid lands 1s of no avail in law, unleſs the copyhoider be in by admittance, and cited 
Co. 25. b. Eut it was necefiory, it being a voluntary grant, which without ſuch conſent or cou- 
mation had, becn void. 


Le. 25D. pl. 4. Dean and chapter, lords of a manor, granted the office of 
_ ſteward, &c. to J. S. ad exequendum per fe vel ſufficientum depu- 
B. R. S. C. tatum ſuum. J. S. made A. his deputy to take a ſurrender of a 
bythe ume baron and his feme, to the uſe of them for their lives, remainder over- 
2 — 2 in fee, & ulterius faciendum quantum in me eſt. A. took a ſur- 


mente Tender from them, upon condition, that the lord ſhould regrant the 
the power eſtate to them for their lives, remainder over in fee. It was 
* | | agreed, 
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agreed, that this deputation, pro hac vice, was good; and though 22 the 
othce to be 


the authority to take the ſurrender was abſolute, and A, took it oee 

2 f per le vel 
upon condition, yet it was good by reaſon of theſe words, et jegitimum, 
ulterius ad faciendum, &c, Cro. Eliz. 48. pl. 2. Trin. 28 ſuum depu- 


Eliz. B. R. Burdet's caſe. — 
bilem; and that after wards J. S. made the deputation, ad capiendum unum ſurſum r e 
of ſuch a baron and his feme, &c. and ſays, note the ſurrender ought to be of two mcfſuages. but 
the deputy took two feucral ſurrenders from the baron and feme, the remainder over, &c. upou 
condition to pay 2 certain ſum of money. The whole Court held theſe proceedings [ <c ] 
well warranted by the depmation; and judgment accordingly. 4 Le. 215. 599 
pl. 348. S. C. reported in the ſame words, | 


5. Steward cannot ma#e a deputy to exerciſe his office without“ ee 44. 
T1. 8 


* ſpecial words in the patent; but if the office be granted to him F e 
and bis heirs, or to him and his «//zns, it is ſufficient, without Frowike. 


other words, to make a deputy; per Coke Ch. J. 2 Browal. . e 
9 p. 4 90. 


337. Paſch. 8 Jac. in C. B. in the Earl of Rutland's caſe. Tri, . 
in the Earl of Shrewſbury's caſe [and which is the ſame caſe with that of the Earl of Kutlaud's 
caſe}, cites this ſaying of Frowike in Kelway, and that nothing of it was there denied by the 
Court; and yet in the principal caſe of the Earl of Shrewſbury, which was, that the Earl of 
Rutland was made ſteward of a manor for lite, without anv words impowering him to make a 
deputy, it was relolved as this caſe is, that he might make one; for when the queen granted the 
office of ſteward of the manors to him, he being an earl, fo that in teſpect of the exility of rhe 
office in a baſe Court, and alſo of the dignity of the perfor, it is implied in law for convemeucy's 
l. ke, that he may make a deputy.———2 Biownl. 330. S. C. by name of the Earl of Rutland's 
caſe, accordingly,—-——4q Le. 243. pl. 397. The Earl of Rutland v. Spencer, S. C. but ad- 
jornatur. —S. C. cited Bridgm. 31. in the calc of the Biſhop of Chicheſter v. Freeland, ——— 


S. P. Co. Compleat Copyh. 37. S. 46. 


6. A deputy ſteward may H a Court with or without taking 14. * 
ep. O, 


notice of his principal's name, and it will be good either way; & K. b. 
per Holt Ch. J. in delivering the judgment of the Court. But 12 


. . ; W. 2 arker Mod. 690. 

8 156 469, 470. Paſch. 13 W. 3. in the caſe of Parker 3 
. - of the City 
of a Court, 


of London v. Wood, Hill. 13 W. 3. it was ſaid by Holt Ch. J. that the ſteward 
who has a deputy, cannot ſuc in the Court before his deputy; and a deputy acts, and of rigin 


ought to att, in the name of his principal. | 


(K) In what Caſes the A# of the Deputy, or 
Deputy's Deputy thall be good. 


HAD a patent of the ſtewardihip of a manor, to exerciſe 1; being ob- 
„it either by himſelf, or his deputy; he appointed C. to jetted, that 
be his deputy, who acted as ſuch for many years; C. by a writing woes, airy 
under his hand and ſeal appointed A. and B. to be his deputy the fur- 
Jointly and ſeverally, only to take à certain particular ſurrender, render is | 
which was done accordingly, and afterwards prefented. And per e = 
Holt Ch. J. who delivered the opinion of the Court, C. had full ameg a de- 
power to do what his principal K. might have done. This is ty; and 
eſſentially incident to a deputy, that one cannot be a deputy to do pes 
a ſingle act, nor can a deputy have leſs power than the principal. make a de- 


That by conſequence A. was well authoriſed by C. as if K. him- puty, nor 
| ſelf an the 


1. 
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power of ſelf had given him the ſame power, it being to do a particular act. 
deputy be 1 Falk. 95, 96. Paſch. 13 W. 3. B. R. Parker v. Kett. 


more or leſs | 

conſined, than that of his principal. Holt Ch. J. faid he agreed there cannot be a deputy of a 
deputy, nor the power of a deputy abridged; but the word deputy in the inſtrument muſt be 
oaly corfirxed to ſhew the deputy's intent to impover aim only for this particular purpoſe ; 
and behdes there are general words in the inftrument ſufficient to give authority to accept a 
ſurrender. Per Holt Ch. J. in delivering the judgment of the Court. 12 Mod. 470. S. C. 
Ld. Raym. Rep. 658. S. C. accordingly. 

Bat though a deputy ſteward's grant of an under deputy/hip is void (unleſs it be te do à par- 
ticular ac and he had no real authority, yet even that confiitution would have given him the 
celeur and reputation of an authority, to att as a ſteward de facto, and what he does as ſuch i 
ſuheient among the tenants; for they have no power to examine his authority, nor is he to 
render them an account of it; per Holt Ch. J. 1 Saik. 96. Patker v. Kett, 


600 | (L) Joint Stewards. How they may act. 


S. C. cited 1. GRANT of a fleward/hip of a manor was te two jointly, 


4 7” 1 and afterwards one of them, without the other, granted a 


Mod. 43», ch. Manwood Ch. B. in delivering the opinion of the 
47+. incaſe Court, held that this grant by one of them was good, becauſe 


_- —_ the one having colour by the joint patent to hold a Court, and 


and he (aid, doing it without the other, the grant is good, though in ſtrictneſs 
that theone of Jaw he could not hold a Court without the other. Mo. 110, 


— 111, 112 pl. 252. Paſch. 22 Eliz. in the Exchequer. Knowles 


power in V. Lucy. 

that cafe to 

act without his companion, than if be had not been named st all; yet, hecavſe there was a 
colour and ſhew of a legal Court, and a ſurrender made and preſented, it was held good. — 
S. P. Arg. Vent. 320. in caſe of Ron1xs0x v. WoorLy, cites Mo. 197, Noy's Reports. But 
the Reporter ſays, quzre that cale. [I ſuppoſe he means quæte where to find that caſe in 
Moor or Noy; for it is not at the place cued, but the caſe intended out of Mo. leems to be 
the caſe above. ] 


So if the 2. If a man grants the office of eward/hip to two, the one of 
Fu. - them cannot hold a Court alone. Per Anderſon Ch. J. Gold:b, 
ards io 2. pl. 4. Paſch. 28 Eliz. Anon. 

keep 


Courts. ene alone, though with conſent of the other, can neither keep Courts, nor grant copies; for 
they have a joint power. Jenk. 246. pl. 35 


(M) Pleadings. 


, 1. FF replevin, where a man makes avowry, or counts for an- 
nuity granted for term of his life to be fleward of the manors 
of A. B. and C. and ſays that he exerciſed the office, it ſuffices, 
though he does not ſay in all the manors; for it ſhall be ſo in- 
tended. Br. Count, pl. 62. cites 5 E. 4. 104. 
2. A ſeire facias was brought in a writ of azzuity granted for 
life for the exerciſe of the office of ſieward for the arrcars of a year 
incurred after a judgment; the defendant pl-aded that pending the 
writ of annuity the plaintiff being reque/ted by the defendant ta held 
4 Gurt for the ſaid manor, he oF, d to do it, and this. without 


e 
4 
anfwerimg 
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anſwering to the arrears incurred before the ſcire facias ; and this 
was adjudged a good plea, Dyer 377. pl. 28. Trin. 23 
Eliz. Anon. 
3. Tenant in common granted an annuity for holding Courts, and 
be 3 it without his companion, and the grantee refuſed to 
hold it; this is no forfeiture, becauſe a void ſummons. D. 377. 
Marg. pl. 28. cites 27 Eliz. Hurleſtone's caſe. 
4. Plea in ejectment that the lands were copyhold, and that Le. 227. 
B. the tenant ſurrendered them into the hands of A. the ſteward, Blagrave v. 
to the uſe of C. the defendant, and that C. was accordingly ad- 9 rang 
mitted; B. replies, and concludes with abſque hoc, that A. was jornatur. 
fleward : and held to be no good iſſue; for it ſhould be abſque 
hoc that B. made any ſurrender. Cro. E. 60. pl. 45. Mich. 
33 & 34 Eliz. B. R. Wood v. Butts. 


For more of Steward of Courts in general, ſee Copphold, 
Courts, Dfficerg and Dffices, and other proper Titles. 


. 
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